SHUMACHER v. CREDIT PROTECTION ASSOCIATION, ET AL Doc. 56

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
NEW ALBANY DIVISION
FRANK SCHUMACHER,
Plaintiff,
VS. 4:13-0/-00164-EB-DML

)
)
)
)
g
CREDIT PROTECTION ASSOCIATION, )
DOES 1-10 Inclusive, )
)

Defendants. )

ORDER ON PARTIES’ CROSS MOTIONS FOR SUMMARY JUDGMENT

This matter is before us on the partiesoss motions for summary judgment. On
November 7, 2011 Plaintiff Frank Schumacher moved for partial summary judgment as to
Count Il of his Complaint (violation of the Telephone Consumer Protection Act
(“TCPA”)). [Dkt. No. 31.] In response to Mr. Schumackenotion, Defendant Credit
Protection Associatioff CPA") filed a partial Cross Motion for Summary Judgment as to
Counts | and Il of Plaintifs Complaint and soughn award of attorney$ees and costs.

[Dkt. No. 36.] For the following reasons we GRANT PlaingfMotion for Summary
Judgmentas to Count Il and GRANT IN PART AND DENY IN PART Defendant
Motion for Summary Judgment.

Background and Facts

The partiesdispute relates to telephone calls made BA@ Frank Schumacher

in an attempt to collect a debt. The debt was not Mr. Schumachdr. Schumacher
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contends that these calls violated the TGk the Fair Debt Collection Practices Act
(“FDCPA"), which CPA denies. The facts are straightforward and largely undisputed.
Parties

CPA is a debt collector. In late July 2013, CPA was assigned an account from
Louisville Gas & Electrido collect a debfrom Christopher Williams Louisville Gas &
Electric providedthe telephone numbeb02-2633427 (the*3427 numbeér) to CPA in
connection with thedebt. The 3427 number i81r. Schumacheés cellular telephone
number for which he has betre subscriber since January 2013 and is solely responsible
for payment of the accmt. Mr. Schumacher does not know the debtor responsible for the
Louisville Gas & Electriddebt that CPA attempted to collect.

CPA uses #hird-party companyalledDial Connectiorto take inbound telephone
calls andnakeoutbound telephone calls. Mr. Schumacher describes Dial Connastéon
“predictive dialer.” [Dkt. No. 33 at 3.] Mr. Schumacher contends that “CPA feeds phone
numbers daily into the Dial Connection system and, in turn, the predictive dialer
automatically dials the numbers in the sequence established by QIPK. No. 33 at 5.]
According to CPA, Dial Connection does not have the capacity to store or produce
telephone numbers to be called through the use of a random or sequential number
generator. [Dkt. No. 37 at 4 (citing CPA Dep. at 19).] Cé&dlainsthat the Dial
Connection system cannot function without CiRguttingphone numbers into the phone

system on a daily basis and determining the order in which the calls will be nddle. [



Calls Made by CPA toMr. Schumacher

Mr. Schumacher never provided his cellular telephone number toabBAever
gaveconsent for CPA to contact hinhikewise,Mr. Schumacher had no relationship with
Louisville Gas & Electric (the creditor for whoCPA wasattempting to collect a debt
has never been a customer of Louisville Gas & Eleatewer provided his cell phone
numler to Louisville Gas & Electric, and did not give Louisville Gas & Electric his consent
to be contacted on his cellular telephor@PA concedes thailr. Schumacher did not
consentto CPA plagng calls to his cellular telephone and ti\t. Schumacher did not
provide the3427number to CPA. CPA has never collected a debt from Mr. Schumacher
and has no relationship with him beyond this ensuing litigation.

It is undisputed thabeginning in August 20181r. Schumacher began receiving
telephone call®n the 3427 number, some wiich featured a prerecorded messaage
follows:

Hello. This message is for C-h-r-i-s-t-p-h-r Williams. If this is not C-h-r-i-s-

t-p-h+ Williams, please call us back at 8881-1043 to have your phone

number removed from this account and discontinue listening to this message.

This is Credit Protection Association calling concerning an important

business matter. Please call us back -888-7452315. Please refer to

account reference number []. This is an attempt by a debt collector to collect
a debt, and any information received will be used for such purposes.

[Dkt. No. 33 at 4 (citing CPA Dep.at 3B, 5556; Schumacher Aff. at®).] Mr. Williams
was rot known toMr. Schumacher antlearly) Mr. Williams was not reachablat the
3427 number.There was no live person on the line with whivtn Schumacher could

speak when he answered these telephone calls.



Mr. Schumacher calle@PA twice on September 24, 2014 using the number CPA
provided in its prerecorded messages (888-1043) (once at 7:01 p.m. and agairy:02
p.m) for the purpos®f advisingCPA that it had beeaalling onthe wrong number Mr.
Schumachereceiveda quick hang uwvhen he called CPA on these two occasiamdas
a result he never spokea live personlt is undisputed that Mr. Schumacher did not speak
to anyone at CPA at any time.

Mr. Schumacher contends his briefingthat CPA called his cell phoreetotal of
54 times. [Dkt. No. 33 at 3 (citing CPA Dep. atl® 22, 39, 40 and exhibits thereto).]
CPA disputes that it called Mr. Schumacher 54 titveesed on his testimony that he was
called 2030 times. [Dkt. No. 37 at-8 (citing Schumacher Depat 1213); see alsdkt.

No. 316 (Schumacher Aff.) atJ1 (‘I received a total of 29 calls from CPA to my cellular

1 CPA complains that Mr. Schumacher&itationof his attempts to communicate with
CPA are misleading and false. Mr. Schumacher alleged in his Complaint that batécdp
instructed” CPA to cease calling him and that “during each live conversatio®laintiff, CPA
informed Plaintiff that the call was an attempt to collect the Debt and request to speak to the
Debtor” but that “Plaintiff informed CPA it was calling his personal cellular teleptand that
the Debtor was unknown to him and unreachable at his telephone number” and GdsttBét
to remove his telephone number from the account and cease all communications with him” but
that “CPA continued calling Plaintiff.” [Dkt. No. 49 at 2 (citing Compl. ail§$2).] In response
to interrogatories, Mr. Schumacher verified under oa#t he “called CPA back several times.”
[Id. (citing Dkt. No. 395 at 5).] By the time Mr. Schumacher was deposed, he recalled calling
CPA “one evening, twice in a row.”ld. at 2-3 (citing Dkt. No. 394 at 15).] Mr. Schumacher’s
recollection of callig CPA twice in immediate succession on one evening is confirmed by Mr.
Schumacher’s telephone records, revealing he made one call at 7:01 p.m. and another at 7:02 p.m.
on September 24, 2014. Although a district court has the discretion to treat alkegasigarty’s
pleading as judicial admissions which cemmetimestrump the evidenceCooper v. Carl A.
Nelson & Co. 211 F.3d 1008 (7th Cir. 2000), Mr. Schumacher’s allegations in his Complaint are
contradicted by his subsequent statements under oattauBe Mr. Schumacher is not relying on
his Complaint allegations in his request for summary judgment (and CPA is alsgyiag on
Mr. Schumacher’'s Complaint in opposing or seeksugnmary judgment), we find that this
inconsistency, although troublesome, does not affect the disposition of the parties'sm@@ee
PartB.3infra.]



telephone without my conseit] Even s CPA admitsthat its call log reflecta total of
54 calls placed to the 3427 number, although three of those calls were met with a busy
signal and therefore did not result in a connected cl] [

Noneof the calls placed to the 3427 number made by Dial Connection were dialed
manually. [Dkt. No. 33 at BCPA Dep. at 21, 22, 61).] The 3427 number was entered into
the Dial Connection database along with other numbers, and Dial Connection placed the
telephone callglId. (citing CPA Dep. at 19).]If a live person or voicemail/answering
machine is detected by Dial Connection glivers the premorded messaggioted above
[Id. (citing CPA Dep. at 226).] The prerecorded messages delivered to the 3427 number
were created by CPA.Id. (citing CPA Dep. at 58-59).All telephone calls made by Dial
Connection are made on behalf of CPA and at ‘GRirection. [Id. (citing CPA Dep. at
58).]

As a result of CPA’s calls to Mr. Schumacher, he asserts in this litigeons
arising under two federal statutes: the Telephone Consumer Protection Act (“TCPA”), 47
U.S.C. 827, and the Federal Debt Collections Practice Act (“FDCPA”), 15 U.SL6923.

Summary Judgment Standard

Summary judgment is appropriate when the record before the Cobliskstihat
there is'no genuingéssue as to any material fact and that the moving party is entitled to
a judgment as a matter of laiv.Fed. R. Civ. P. 56(c)Celotex Corp. v. Catretdd 77
U.S. 317, 322 (1986).Disputes concerning material facts are genuine where the
evidence is such thatreasonable jury could return a verdict for the-nwoving party.
Anderson v. Libertizobby, Inc.477 U.S. 242, 248 (1986). In deciding whether genuine
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iIssues of materidhct exist, the Court construes all facts in a light mostrédble to the
nonmoving partyand draws all reasonable inferences in favor of themaving
party. Id. at 255.When, as in this case, the parties have filed enustsons for summary
judgment,” we construe the evidence and all reasonable inferences in favor of the party
against whom the motion under consideration is nfad&avin v. Home Loan Center, Inc.
531 F.3d 526, 5229 (7th Cir.2008) (quotingPremcor USA v. Am. Home Assurance
Co,, 400 F.3d 523, 526 (7th Cir. 2005However, neither themere existence of some
alleged factual dispute between theaties; nor the existence dlsome metaphysical
doubt as to the materitcts, will defeat a motion for summary judgmeriichas v.
Health Cost Controls of lll., Inc209 F.3d 687, 692 (7th Cir. 2000) (internal citations
omitted).

The moving party bears thenitial responsibility of informing the district court
of the basis for its motion, and identifying those portions of [the record] wiHigtieves
demonstrate the absence of a genuine issue of material Gatotex477 U.S. at 323.
The party seekingummary judgment on a claim on which the-nooving party bears the
burden of proof at trial may discharge its burden by showing an absence of etidence
support the noimoving partys case.ld. at 325;Doe v. R.R. Donnelley & Sons, Co.,
42 F.3d 439, 443 (7th Cir. 1994%ummary judgment is not a substitute for a trial on
the merits, nor is it a vehicler resolving factual disputesValdridge v. Am. Hoechst
Corp.,24 F.3d 918, 920 (71@ir. 1994). But, if it is clear that a plaintiff will be unable

to satisfy the legal requirements necessary to establish his or her casersjutigmaent
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Is not only appropriate, but mandatedelotex477 U.S. at 32Ziliak v. AstraZeneca LP,
324 F.3d518, 520 (7th Cir. 2003).

Courts are often confronted wittross-motiongor summary judgmenas is the
case heréyecausdrules 56(a) and (b) of the Federal Rules of Civil Procedllwes both
plaintiffs and defendants to move for such reliefn such situions, courts must consider
each partys motion individually to determine if that party has satisfied shenmary
judgment standard.”Midwest Title Loans, Inc. v. Riple§l6 F. Supp. 2d 897, 902 (S.D.
Ind. 2009) (quotindglohl v. As&n. of Trial Lawyers of Am18 F.R.D. 475 (D.Md.1998)
“When evaluating each sidemotion the court simplyconstrue[s] all inferences in favor
of the party against whom the motion under consideration is thadklorgan v.
Fennimore Cause No. 1:08v-399-SEB-TAB, 2010 WL 5057418, at *1 (S.D. Ind. Dec.
3, 2010) (quotingVetro. Life Ins. Co. v. Johnso97 F.3d 558, 56562 (7th Cir. 2002)
(quotingHendricks—Robinson v. Excel Corfp54 F.3d 685, 692 (7th Cir.1998))).

Analysis

The parties present the followiniggal questionsfor resolutionon summary
judgment. First, does Mr. Schumacher have an ifjufact sufficient tosatisfy Article
Il standing requirements to bring AMI€PA claim against CPA? Second, assuming that
Mr. Schumacher has standing to bring h&PA claim, doeghe Dial Connectiorsystem
meet the definition oAn ATDS? Third, assuming that Dial Connection is an ATDS, how
many calls did it make in violation of the TCPA&Mally, did CPAs conduct in contacting
Mr. Schumacher violate the FDCPad, if not, was Mr. SchumacherFDCPA claim
madein bad faith?We address each of thegaestions below.

-
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A. TCPA.

The purpose of the TCPA is to protect the privacy interests of residential telephone
subscribers and automated calls that invade privacy and pose nuisabbas.v. Selling
SourceLC, 2009 WL 4884471, at *3 (N.D. Ill. Dec. 14, 2009). The TCPA provides:

(b) Restrictions on use of automated telephone equipment
(1) Pronhibitions

It shall be unlawful for any person within the United States, or any person
outside the United States if the recipient is within the United States--

(A) to make any call (other than a call made for emergency purposes or made
with the prior express consent of the called party) using any automatic
telephone dialing system or an artificial or prerecorded voice--

(i) to any telephone number assigned to a paging service, cédlldphone
service, specialized mobile radio service, or other radio common carrier
service, or any service for which the called party is charged for the call;

47 U.S.C. 8227(b)(1)(A)(ii)). To establish a claim for a violation of the TCPA, Mr.
Schumachemust prove that he was called on his cellular phone by an automatic telephone
dialing system. Although it is not disputed that CPA called Mr. Schumacher’s cell phone,
the parties disagreever whether Dial Connection is an “automatic telephone dialing
system” or “ATDS.”

1. Mr. Schumacher's Standing To Bring a TCPA Claim.

CPA arguesthat Mr. Schumacher lacks standing because he did not sustain a
personal injury or injuryin-fact from any alleged violation of the TCPEPA's argument
has been repeatedly rejected by the courts. Indeed, one court recanised outright

such an argument dBivolous.” King v. Time WarneCable No. 14 Civ. 2018(AKH),
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2015 WL 4103689 (S.D.N.Y. July 7, 2015). In any event, because questions of standing
implicate the court’s subject matter jurisdiction, we address this issue first.

To clear theArticle 1l standinghurdle plaintiffs must allege (1) an injury in fact,
(2) a causal connection between the injury and the conduct complained of, and (3) a
likelihood that the injury will be redressed by a favorable decisi®ee, e.g.l.ujan v.
Defenders of Wildlife504 U.S. 555, 560 (1992)An injury in fact is“an invasion of a
legally protected interest which is (a) concrete and particularized, and (b) actual or
imminent, not conjectural or hypotheticalld. (citations and quotations omittedfuch
an injury may exist by virtue of a violation of statutordseated legal rights, so long as the
plaintiff is within the class of persons who are given a statutory right to relief and alleges
a“distinct and palpable injury to himsélfWarth v. Seldind22 U.S. 490, 5001975);see
alsoSummers v. Earth Island In&55 U.S. 488, 497 (200€4lthough Congress can create
procedural rights, Article Il still requires the party bringing suit to show that the action
“injures him in a concrete and personal way”) (citation omitted).

CPA distinguishes Congréssauthorization of a suit based on violation of a
statutory right with an actual injunecessary teatisfythe case or controversy requirement

of Article I1l.2 Although ‘{n]o statute can confer standing on a plaintiff in the absence of

2 Mr. Schumacher contends that he “has alleged CPA'’s conduct violated both statues, and
that is enough to confer upon him standing under Article IIl.” [Dkt. No. 43 at 5.] This is not
entirely accurate. For example, if it were not Mr. Schumacher’s cell phah€PAcalled Mr.
Schumacher would have no standing to bring encéven if CPA had indeed violatéde TCPA
by calling another, unrelated phone number. Mr. Schumacher must have suffered some injury
from CPA'’s alleged violation of thECPA to satisfy Article III's standing requirementsvhich
he has
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actual harni, as CPA accurately statesepDkt. No. 37 at 6], the TCPA creates a privacy
right which, when violated, satisfies the standing requirement of the injured party to pursue

1113

actual or statutory damaged/e agreavith CPAthat* Congress cannot erase ArtitlEs
standing requirements by statutorily granting the right to sue to a plaintiff who would not
otherwise havstanding™ [seeid. at 7], and that an interest in statutory damages cannot be
the sole injury to satisfy Article 11l requirementsl.], but that is not whalhas happesd
here.

Here, Mr. Schumachar TCPA-<createdright to privacy was invaded by regatel

automated calls from CPA'Congress referred to the interest protected by the TCPA as a

‘privacy’ interest, noting that[e]vidence .. . indicates that residential telephone

subscribers consider automated or prerecorded telephone calls, regardless of the content or

the initiator of the message, to be a nuisance and an invasion of griléayin v. Leading
Edge Recovery Solutions, LLPD12 WL 3292838, at *2 (N.D. Ill. Aug. 10, 201@)ting
TCPA, 105 Stat. 2394, note following 47 U.S.C287 (Congressional statement of
findings));see alsdkt. No. 43 at 6 (collecting cases from various circoiscluding that
the Article 11 requirement of an injurn-fact may be satisfied by the invasion of a legal
right that Congress created even in the absehcaonetary damages). The court in
Anderson v. AFNI, Inagreed:
We are satisfied that [plaintiff] has constitutional standing in this case. She
hasdemonstrated an injury in faetthe receipt of nearly fifty calls to her
residential telephone number over eight months from an apparently
implacable automated callefDefendant]caused this injury by initiating

these calls and the injufplaintiff] suffered would be redressed by the award
of damages.
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No. CIV.A. 104064, 2011 WL 1808779, at *6 (E.D. Pa. May 11, 20%&#& also Martin
2012 WL 3292838, at *2 (finding standing where plaintiffs “were forced to tend to
unwanted calls and that the calls used airtime from their cell phone pfans.”).

We reach the same conclusion as the couitairiin, AndersonandKing: Weare
satisfied that Mr. Schumacher has constitutional standing in thisidaseas demonstrated
an injury in fact —the receit of overfifty calls to his cellular telephone number oteree
months from an apparently implacable automatatfer. CPAcaused this injury by
initiating these calls and the injury Mr. Schumacher swdtered would (and should)e
redressed by the award of damages.

2. TCPA Claims.

To establish a TCPA violation, Mr. Schumacher must show that he was called on

his cellular telephone by an automatic telephone dialing sy$t&fiDS”) without his

3 We are not persuaded by CPA’s argument that because “Plaskifowledgeds [sid
his deposition that he was wme as to how many calls were even placed to him and guessed that
it was between 230", he does not have standing to pursue his claifeelDkt. No. 37 at 6.]
“Congress concluded that ‘any’ automated or prerecorded call would be ammuéatie called
party’s right to privacy, and its findings indicate that evele aninimisnumber of automated calls
or voicemails would not be condonedMartin, 2012 WL 3292838, at *4.

4 CPA makes another frivolous argumemamelythat Mr. Schumacher has “admitted that
he has incurred no injury in fact [and that he] seeks solely statutory damages.N¢DB? at 6
(citing Plaintiff's Interrogatory Re®nses at %4); Dkt. No. 49 at 3 (citing Plaintiff’'s Deposition
as “he suffered no actual damage to himself as a result of the calls from CPRA'$ SLimmaries
of Mr. Schumacher’s statements are both imprecise and inaccurate. Mr. Schusteteldan Is
interrogatory responses: “Plaintiff does otdim any actual damages and limits himself to any
statutory recovery available pursuant to the [FDCPA] and the [TCPA].” [DKkt3W5 at 45.]
In his deposition, Mr. Schumachert®unselstipulated thatMr. Schumacher is only seeking
statutory damages and not actual damages. [Dkt. Né.&8714.] Actual and statutory damages
relate to the compensation for an injury, not whether an injury itself has occurrédco6eedes
this point when it stated: fpof of anactual injury, not actual damages, is plainly a constitutional
requirement.” [Dkt. No. 49 at 4 (emphasis in original).]
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consent. 47 U.S.C. 827(b)(1)(A). An ATDS is defined by the TCPA dgquipment
which has the capacity (A) to store or produce telephone numbers to be called, using a
randan or sequential number generator, and (B) to dial such nurmbets. U.S.C.
§ 227(a)(1). It is undisputed that Mr. Schumacher was called by CPA on his cellular
telephone and it is undisputed that he did not give his consent to CPA or the creditor to be
contacted The claim determinative issulere is whetheDial Connections an ATDS
subjectto the TCPA.Plainly, this question has been answerepkeatedlyoy courts before
us.

Mr. Schumacher argues that Dial Conneci®ia “predictive dialet. [See, &).,
Dkt. No. 33 at 8.]“A predictive dialer is .. hardware, when paired with certain software,
[which] has the capacity to store or produce numbers and dial those numbers at random, in
sequential order, or from a database of numbdRsiles and Regulations Implementing the
Telephone Consumer Protection Act of 199G Docket No. 02278, Report and Order,
18 FCC Rcd. 14014, 14092003) (“2003 FCOCPA Ordet).®> The 2003FCC TCPA
Order provides:

As commenters point out, in most cases, telemarketers program the numbers

to be called into the equipment, and the dialer calls them at a rate to ensure

that when a consumer answers the phone, a sales person is available to take

the call. The principal feature of predictive dialing software is a timing
function, not number storage or generatiodousehold Financial Services

®*“In general, a district court gives great weight, if not controlling weightnso iecisions
of the FCC implementing aninterpreting the TCPA. Sterk v. Path, Inc46 F. Supp. 3d 813,
819 (N.D. lll. 2014) (citingCE Design, Ltd. v. Prism Business Media, 1666 F.3d 443, 450 (7th
Cir. 2010)(stating that[ijn passing the Hobbs Act, Congress vested the power of ageviey
of final FCC orders exclusively in the courts of appeatsd that [tjhe Hobbs Acts jurisdictional
bar thus does not leave private parties without a mechanism for judicial r@vagency action;
it merely requires litigants to seek review thghuts specific procedural path”)).
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states that these machines are not conceptually different from dialing
machines without the predictive computer program attached.

The TCPA defines arfautomatic telephone dialing systemas
“equipment which has the capacity (A) to store or produce telephone
numbers to be called, using a random or sequential number generator; and
(B) to dial such numbers.The statutorglefinition contemplates autodialing
equipment that either stores or produces numbkralso provides that, in
order to be considered atautomatic telephone dialing systénthe
equipment need only have tHeapacity to store or produce telephone
numbers (emphasis added) . . . .”

[Concerns of public safety and inappropriately shifting market costs from
sellers to consumers] [c]oupled with the fact that autodialers can dial
thousands of numbers in a short period of time, calls to these specified
categorie of numbers are particularly troublesomEhereforeto exclude

from these restrictions equipment that use predictive dialing software from
the definition of automated telephone dialing equipmesimply because it
relies on a given set of numbers wolddd to an unintended resulCalls to
emergency numbers, health care facilities, and wireless numbers would be
permissible when the dialing equipment is paired with predictive dialing
software and a database of numbers, but prohibited when the equipment
operates independently of such lists and software packages. We believe the
purpose of theequirement that equipment have tteapacity to store or
produce telephone numbers to be cdllisdo ensure that the prohibition on
autodialed calls not be cimmvented. Therefore, the Commission finds that

a predictive dialer falls within the meaning and statutory definition of
“automatic telephone dialing equipment” and the intent of Congress.

Id. (emphasis added) The Federal Communications Commissit#QC”) states thdtthe
basic function of such equipment . [is] the capacity to dial numbers without human
intervention.” In the Matter of Rules & Regulations Implementing thke. T€onsumer

Prot. Act of 199123 F.C.C.R. 559, 566 (2008).

® CPA argues that the FCC Order is distinguishable because it relates to ketemgar
[Dkt. No. 37 at 16.] This position is a nstarter as the FCC Order has been applied to debt
collection matters and is not exclusively limited to telemarkagylation.
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CPA claims that its Dial Connection software requires human intervention because
the numbers to be called are submitted in a predetermineghtisorder CPA further
argues that its calls are not randomized nor do they exceed the list provided bjDRPA.

No. 37 at 1415] Urging usto conclude thabial Connection is not an ATDS, CPA argues
that the telephone numbers are staely for a day and each day a new list must be added
on a daily basis. CP# positionbased on these fadts contradicted by many courts a
well as the FCC. Specifically, the Southern District of Florida held:

Many other courts, including this Court, have followed the BCC
interpretation that automated dialing systems that automatically dial cell
phone numbers from a preprogrammed list, including the specific LiveVox
software at issue in this action, d@utomatic telephone dialing systéms
under the TCPASee Bianchi v. Bronson & Migliaccio, LLEase 0:09cv—
61164-UU, May 27, 2010, D.E. 59 at 5The undisputed evidence in this
caseshows that LiveVox is a fulbautomated dialing service, which calls
debtors without any human interventioff.]Meyer v. Portfolio Recovery
Assocs., LLC707 F.3d 1036, 1043 (9th Cir.2018wope v. Credit Mgmt.,

LP, Case No. 12CV832, 2013 WL 607830, at *4 (E.D.Mo. Feb. 19, 2013)
(The FCC has twicéheld that predictive dialers are considered automatic
telephone dialing systems subject to the TCPA, and that debt collectors are
not exempt from the statute’s prohibitions¥ance v. Bureau of Collection
Recovery, LLC,No. 16-cv-06324, 2011 WL 881550, at *2 (N.D.IIl. Mar.
11, 2011) {[T]he FCC has indicated, and other courts have held, that
predictive dialing systems do meet the definition of devices prohibited by the
TCPA."); see also Ortega v. Collectors Training Inst. of Ng. 09-21744—

ClV, 2011 WL 241948, at *8 (S.D.Fla. Jan. 24, 2011) (denying summary
judgment because there was evidence that defendants uSadtardialer
systemi and because Plaintiff heard*ebot voicé on the message)As
such,it does not matter that the LiveVox software is not used to store or
produce telephone numbers using a random or sequential number generator.
It qualifies as an ATDS under the statute because it automatically dials
telephone numbers from a preprogrammed list.
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Lardner v. Diversified Consultants Ind.7 F. Supp. 3d 1215, 122238 (S.D. Fla. 2014)

(emphasis added}ee also Legg v. Voice Media Group, Ji0 F. Supp3d 1370, 1374

75 (S.D. Fla. 2014) (citingardner).

The court inMoore v. Dish Network L.C. reached the same conclusian

analyzingfacts strikingly similar to thoseere 57 F. Supp. 3d 639, 654 (N.D. W.Va.

2014).

The court irMoore concluded that human involvement in creating a list of

telephone numbers to be dialed does enatludea predictive dialer from the statutory

definition of ATDS. It reasoned:

Here, it is apparent that DISH focuses on evidence of human involvement in
the list-creation process to avoid the clear implication of the FCC’s decision
as applied to this casethatthe Cisco Dialer is a predictive dialer. In its 2003
Order, the FCC defined a predictive dialer as having thpacity to store

or produce numbers and dial those numtersandom, in sequential order,

or from a database of numbefswhen paired with software. 2003 FCC
Order, 18 F.C.C.R. at 14091 (emphasis added). The FCC did reference the
lack of human involvement typical of a predictive dialer, but only to explain
why it found a predictive dialer qualified as an AT3®e idat 14092. Thus,
contrary toDISH’s argumenti is irrelevant under the FCG definition of a
predictive dialer that humans are involved in the process of creating the lists
that are entered into the Campaign Manager softwéBee Sterk46
F.Supp.3d at 819, 2014 WL 2443785, at *4 (finding system was a predictive
dialer despite fact that users of the defendasérvice made their contact
information available to the defendant because usae®lvement was
“essentially the same as when a call list is entered by a telemarketer in a
database”).
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Id.”

We reach the same conclusion here. Dial Connection is a predictive dialer and
therefore an ATDS. Dial Connection has the capacity to store numbers and dial those
numbers from a database. It is irrelevant that humans are involved in the process of
creating the list of numbers to be called. As has beerestlblished in caselaw and FCC
interpretationPial Connectonis an ATDS under the TCPA because it automatically dials
telephone numbers from a preprogrammed list.

As stated above, it is undisputed that Mr. Schumacher received calls to hés phon
from CPA without his consent. Because Dial Connection I8 EDS under the TCPA
CPA violated the TCPA when it repeatedly called Mr. Schumachiee. TCPA provides
statutory damages in the amount$®00 per violation.47 U.S.C. 827(b)(3)(B). The
evidence demonstrates that CPA’s own records establish dadledMr. Schumacheb4
times between August 2, 2013 through November 6, 2013. No dispute exists as to the
number of times CPA called Mr. Schumacher. The phone records clearly reflect 54 calls
made to Mr. Schumacher by CPA. These records are not inconsmteniMVr.
Schumacher’s deposition recollection a year after the calls were made. Therefore, CPA is

liable to Mr. Schumacher for $27,000 in statutory damages for violations of the TCPA.

" CPA urges us to disregard the FCC’s Orders interpreting the TCPA becal&@Ghe
lacks the statutory authority to broaden the definition of an ATDS to include a ‘foredi@ler.”
[Dkt. No. 37 at 1516.] CPA’sargument is'exactly the kind of attack on an FCC order that the
Hobbs Act precludes me from entertaining. There is functionally no differethwedresaying the
FCC got an interpretation wrong and saying it lacked the authority to give thgrétd¢ionin the
first place. Both lines would have maetermine the validity 6fan FCC decisioi. Johnson v.
Yahoo!, Inc.No. 14 CV 2028, 2014 WL 7005102, at *3 (N.D. Ill. Dec. 11, 2@&¢4ing 28 U.S.C.

§ 2342(1)).
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B. FDCPA.
The FDCPA, on the other hand, is related to debt collectidhe primary goal of
the FDCPA is to protect consumers from abusive, deceptive, and unfair debt collection
practices, including threats of violence, use of obscene language, certain contacts with
acquaintances of the consumer, late night phone calls, and simulated legal’priBasss.
v. Stolper, Kotizinsky, Brewster & Neider, S,a11 F.3d 1322, 1324 (7th Cir. 1997).0"
establish a prima facie case under the FDOBRa&Intiff must prove that he is a natural
person ofconsumer'who is harmed by violations of the FDCPA,; that the debt arises from
a transaction entered for personal, family or household purposes; that defendant is a debt
collector; and that defendant has violated a provision of the FDCP#&ntoja v. Portfolio
Recovery Associates, LLZ8F. Supp. 8 743, 745 (N.D. Ill. 2015])citing Freeland v.
Kulak, 2013 WL 6036841 *3 (N.Dind. Nov. 13, 2013)).
Mr. Schumacher has asserted claims against CPA under sections 1692d, 1692d(5),
and 1692f of Title 15 of the United States Code:
30. The Defendants’ conduct violated 15 U.S.C. § 1692d in that
Defendants engaged in behavior the natural consequence of which was to

harass, oppressr abusethe Plaintiff in connection with the collection of a
debt.

31. The Defendants’ conduct violated 15 U.S.C. § 1692d(5) in that
Defendantsaused a phone to ringepeatedlyandengagedhe Plaintiff in
telephone conversations, with the intenannoyand harass.

32. The Defendants’ conduct violated 15 U.S.C. § 1692f in that
Defendants usedinfair and unconscionable means to collect a debt.33.

[Compl. at {1 30-32.]
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Section 1692d provides*A debt collector may not engage in any conduct the
natural consequence of which is to harass, oppress, or abuse any person in connection with
the collection of a d&” and does not require evidence that the debt collector acted with
theintentto harass, oppress, or abuse any person, but rather that its actions water e
consequencef its conduct. Subsection 5 of section 1692d provides tHatausing a
telephone to ring or engaging any person in telephone conversation repeatedly or
continuously with intent to annoy, abuse, or harass any person at the called’ngraber
violation ofthe FDCPA In contrasto a claim under 8692d Subsection 5 requires
showing that the debt collector intend to annoy, abuse, or harass the personTcaéed.

15 U.S.C. 81692f provides thdt[a] debt collector may not usenfair or unconscionable
means to collect or attempt to collect any debt.”

It is undisputed thaCPA made54 callsto Mr. Schumachewsver the course of three
months. These calls were made between the hours of 9:00 a.m. and 8:00 p.m. On two
occasions, CPA called Mr. Schumacher twice in one day. The remaining calls were made
only once per dayCPA never spoke to Mr. Schumacher and therefore never asked Mr.
Schumacher to pay any money to CPA.

1.  15U.S.C. §8 1692d and 1692d(5).

A claim under 81692d considersvhether a“natural consequenteof CPAS
conduct was tdharass, oppress, or abuddr. Schumacher. In contrast, a claim under
8 1692d(5),Jooks atwhether CPA’s calls were intended to annoy, abuse, or highass
Schumacher Unlike a claim under 8692d(5), CPAs intent is irrelevanto a claim
pursuant to 81692d SeeHorkey v. J.V.[B. & Assoc., InG.333 F.3d 769, 774 (7th Cir.
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2003) ([Plaintiff] points to no evidence in the record regarding [Deferidamitent, which
is just as well, because [Defendaitintent is irrelevaritin a §1692d claim).. Because
both claimsrelate tothe number of calls, their frequen@nd the circumstances under
which they were made, we consider both claims together.

Mr. Schumacher contends that the 54 unsolicited oadideto his cell phone and
CPA's failure to make a live person available with whom he could dpealsject to the
calls “suggests that the natural consequence of’ €énduct was to harass, oppress or
abuse Schumachgr.[Dkt. No. 43 at 8§ Mr. Schumacher argues that these issues must
be decided by a jurySee, e.gMeadows v. Franklin Collection Serv., Ind14 Fed. Appx.
230, 233 (11th Cir. 2011) Qrdinarily, whether conduct harasses, oppresses, or abuses will
be a question for the juty. In support of his position, Mr. Schumacher cites a compilation
of cases wherein cosrhavadenied summary judgmebecause whethardebt collectds
calls were unreasonable or made with an intent to annoy, abuse, or harass is a question for
the jury. [Dkt. No. 43 at 90 (citing Meadows 414 Fed.Appx. at233 (‘Ordinarily,
whetherconduct harasses, oppresses, or abuses will be a question for thehianydricks
v. CBE Group, In¢.891 F.Supp.2892, 896N.D. Ill. 2012) (denying summary judgment

on a 81692d(5) claim, whertheCourt concluded th&treasonable juror[s] could finthat

8 CPA notes that neither 92d nor any other section of the FDCPA requires a debt
collector to make a live person available with whom the person being called can speak. CPA
further contends that “[n]o case has interpreted the FDCPA in this manneit.” N@k49 at 7.]
Although CPA argues that Mr. Schumacher could have inputted his number into a system that
would automatically disassociatee account with the telephone numbiés argument is not
substantiated by any eviden@ad is contradicted by M6chumacher’s two attempts to contact
CPA via the number CPA claims would automatically disassociate the account witintber)
and cannot be the basis for granting summary judgment. [Dkt. No. 49 at 7.]
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[the debt collector] placed calls to [plaintiff] with an intent to annoy, abuse or hgrass
Akalwadi v. Risk Management Alternatives, 836 F.Supp.2d 49ZD. Md. 2004)
(reasonableness of 26 to 28 calls over two months, at times on a dailyhtsig to

three calls within five hours in a single day, was a question of fact for the Josgph v.

J.J. Mac Intyre Companies, LL@81 F.Supp.2d 1156, 116465 (N.D. Cal. 2003)
(declining to decide whether 75 phone calls constituted a pattern of harassment because the
issue ‘tannot be decided as a matter of fawdoseph v. J.J. Mac Intyre Companies, LLC,

238 F.Supp.2d 1158, 1169 (N.D. Cal. 2002) (finding‘triable issue of fattwhether 200

calls over a 19nonth period constituted harassmemen on some days, multiple calls
were placed within hours of plaintiff requests for no further calls.3ee also Majeski v.

I.C. Sys., InGg.No. 08 CV 5583, 2010 WL 145861, at-A3(N.D. Ill. Jan. 8, 2010)
(analyzing FDCPA cases with differing outcasa@d concluding that in that case Plaintiffs
were not entitled to summary judgment because the court could not assume that no
reasonable juror could find an intent to harass).]

Not to be outdoneCPA offers its owncompilation of cases wheregourts have
granted summary judgment in favor of defendant where no reasonable jury could determine
that the number of calls and the circumstances under which those calls were made
demonstratethat the natural consequence or intent of those calls was to lappsesss,
or abuse the recipient of the calls. [Dkt. No. 37-407qcitingPugliese v. Prof Recovery
Serv., Inc.2010 WL 2632562, *10 (E.D. Mich. June 29, 2010) (350 @aks eight month
period even after the plaintiffs asked the collector to cease calling found insufficient as a

matter of law to establish violation of FDCPAL§92d(5));Tucker v. CBESrp., Inc.710
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F.Supp.2d 1301, 1303 (M.D. Fla. 2010) (57 calls and 6 messages to the plaintiff found not
harassing even though defendant called 7 timetay where plaintiff never notified
defendant it was calling the wrong number demonstrated an intent to reach the debtor, not
an intent to harassffarman v. CBE Group, Inc782 F. Supp.2d 1223, 1232 (D. Kan.
2011) ([T]he evidence [of 149 calls over dwmonths] suggests an intent by CBE to
establish contact with plaintiff, rather than an intent to hd)gsklartin v. Select Portfolio
Serving Holding Corp.2008 WL 618788, *6 (S.D. Ohio March 3, 3008Afy call from

a debt collector may be presumtmbe unwelcome, but that alone is insufficient to
constitute a violation of the FDCPA. Beeders v. Gulf Coast Collection Bure&i96
F.Supp.2d 1335, 1338 (M.[Fla.2011) (finding no FDCPA violation where the calls
occurred for five months, they were received between 8:00 A.M. to 11:00 A.M., and
occurred at a frequency of no more than one call per ¥allg v. Natl Recovery Agency,

No. 10-2775, 2012 WL 1831156, at *2 (M.D. Fla. May 18, 2018}i(ig Six separate cases
where summary judgment was granted finding no FDCPA violation where the plintiff
evidence was solely high call volumégrdner, 17 F.Supp.3dt1226 (granting summary
judgments where debt collector made 142 automated calls over an eight month period
between the hours of 8:00 a.m. and 8:00 p.m. and debtor did not request the
communications stgp Dkt. No. 49 at 9 (citind.ynch v. Nelson Watson & Assocs., LLC,

No. 16-CV-2025, 2011 WL 2472588, at *2 (D. Kan. June 21, 2011) {§ixycalls over
approximately three months, without more, waas an FDCPA violation)Clingaman v.
Certegy Payment Recovery Svbk, 10-2483, 2011 WL 2078629, at *4 (S.D.Tex. May

26, 2011) (fiftyfive calls between March 4 and June 18 was not a violation where plaintiff
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never asked defendant to stop callifgnes v. Rash Curtis & Assodsdq. 10-CV-0225,
2011 WL 2050195, at *B (N.D.Cal. Jan. 3, 2011) (179 calls was not a violation where,
among other things, plaintiff did not ask defendant to stop calling)).]

As evident from the scores of cases cited by #mtigs, there are no brigHine
rules as to what constitutes harassment or what demonstrates intent t§ dbaoig. v.
Diversified Consultants, Inc36 F. Supp. 3d 217, 228 (D. Mass. 2014). Instead, courts
consider a multitude of factors including “the volume, frequency, and persistence of calls,
to whether defendant continued to call after plaintiff requested it cease, and to whether
plaintiff actually owed the alleged debtld.

Here, we agree thathie high volume of calls placed by CPA to Mch8macher
could be indicative of CPA attempt to contact the debtnd not an intent to annoy,
harass, or abuse. However, Wesitateto assume that no reasonable juror could find
otherwiseparticularly giverthe unique circumstance here that Mr. Schadner attempted
to contact CPAandrequest that it stop contacting him (albeit his efforts were limited to
two calls within one minute of each other). In granting summary judgment for the
defendant inTucker the courtemphasized thatdefendant was not notified that it could
not reach [the debtor at plaintiff's phone number] and plaintiff did not request that
[defendant] cease calling.”Tucker 710 F. Supp. 2d at 1305. Here, although it is

undisputed thaMr. Schumacher dichot communicate a request that CPA ceeaking
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him, he attempted to do $o0.The weight to be given to Mr. Schumacher’s efforts to
communicate with CPAs a determination for the jury that cannot be resolved on summary
judgment.

We do not conclude that the volume of calls coupled with Mr. Schuméagher
inability to communicate with CPAemonstrate thags a matter of lawno reasonable
juror could find that CPA did not intend or that its conduct did not have the natural
consequence of harassing, annoying, or abusing Mr. Schumagbex resultwe deny
CPA's request for summary judgment on Mr. Schumadshgg 1692d and 1692d(5)
claims

2. 15 U.S.C. § 1692f.

Title 15 U.S.C. 8.692f, for its part, statebat ‘[a] debt collector may not usenfair
or unconscionable means to collect or attempt to collect any deécttion 1692identifies
eight specificactsthat constitute a violation of 692f such as collecting any amount
unless it is authorized by the agreement creating debt or accepting postdated payments or
threatening nonjudicial action or communicated by post c8ek generallg 1692f. The

Complaint contains nspecificallegations to support a claim for violation o1§92f. Mr.

9 CPA argues that the “sole fact that Plaintiffe®ved erroneous calls is insufficient to state
a claim undef] §1692d(5) ... of the FDCPA.” [Dkt. No. 37 at $ee also idat 10 (citingCrain
v. Pinnacle Fin. Group of MN, IndNo. 07%cf-12075, 2007 WL 3408540, at *5 (E.D. Mich. Mov.
14, 2007) (“Repetitive calling can be inferred, but nothing in Plaintié&sertioror anywhere else
in the record suggests Defendant intended to annoy, abuse or harass.Banmtiéllegations in
the complaint are not sufficient to fill the voi@lhe court will thus grant Defendant summary
judgment for Plaintiff's claim under Section 1692d(5).”).] The fact that Mr. Schio@nac
attemptedio contact CPAand stop the calls, including blocking its number from reaching his
phone, is an additional factor to be considered in determining intent under § 1692d(5) that will be
left for the jury.
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Schumaches Interrogatory responses confirm that he never spoke to CPA or
communicated with CPAlfiterrog.at  19] and did not pay any amount on the debt that
CPA contacted Mr. Schumacher aboigt [l 7] and that he never received anything in
writing from CPA |d. 1 5]. CPA argus that tlhe sole fact that Plaintiff received
erroneous calls insufficient to state a clainnder ... 1692f of the FDCPA [SeeDkt.

No. 37 at 9.]We agree.

The court inTurner v. Professional Recovery Services, tansidered a 8692f
claim which was based on allegations related to plaintiff’s 88 1692d and 1692d(5) claims
That court held:

Plaintiff [| argues PR'S intent in making repeated phone calls to her despite

its knowledge that she could not pay was unfair and unconscionable.

Plaintiff's Memo at 10. PRSs intent in making repeated phone calls to

plaintiff is specifically addressed by § 1692d and § 1692d{®)erefore,

these alleged wrongful acts also cannot be the basis of a separate claim under

8 1692f. See Adam£926 F.Supp. at 52&ee also Foti4d24 F.Supp.2d at

667. Because plaintiff does not point to any alleged unfair or unconscionable

conduct not addressed by § 1692c(a)(1) or § 1692d, her claims pursuant to

§ 1692f are redundantConsequently, summary judgment is granted as to
Count Four.

956 F. Supp. 2d 573, 5&1 (D.N.J.2013) Mr. Schumacher has not identified &awfair
or unconscionable means to collectattempt to collect any déband his allegations that
CPA repeatedly made phone catidimis addressed in his 8%$92d and 1692d(5) claims
As a result, his 8 1692faimfails as a matter of law.

FurthermoreMr. Schumacher did not oppose CBAnotion for summary judgment
on his 8 1692f claim. Jee generallpkt. No. 43 at 7-10.]“ It is a well-settled rule that a

party opposing a summary judgment motion must inform the trial judge of the reasons,
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legal or factual, why summary judgment should not be entérBadoker v. LPN Goodrich

No. 1:03CV-366-DFH-TAB, 2005 WL 2129057, at *4 (S.D. Ind. Aug. 30, 20Q&}ing
Sanders v. Village of Dixmood,78 F.3d 869, 870 (7th Cit999)). Mr. Schumacher is
deemed to have abandoned his692f claim. SeeBombard v. Fort Wayne Newspapers,
Inc.,92 F.3d 560, 562 n.2 (7th Cir. 1996). The well-supported facts relied on 6ythe

in support ofits motion for summary judgment are accepted as true for the purpose of the
court’s resolution of the motionCorder v. Lucent Techs., Ind62 F.3d 924, 927 (7th Cir.
1998). Consequentlyir. Schumaches §1692f claim fails as a matter of law and CPA

is entitled to summary judgment in its favor.

3. CPA'’s Arguments that Mr. Schumachets FDCPA Claims Were Made
in Bad Faith and for Purposes of Harassment.

CPA argues that Mr. Schumacheclaims under the FDCPA were made in bad
faith, for the purposes of harassment, and in an attempt to compound the litigation by
adding the possibility ahe prevailing party to recovattorneysfees!® CPA's argument
is based in large part on Mr. Schumactketlegations in his Complaitttat have turned
out to be false Specifically,on October 21, 2013, Mr. Schumacher alleged:

18. If CPA at one time obtained prior express consent to place calls to

Plaintiff's cellular telephone number, it no longer had consent to call Plaintiff

after being informed by Plaintiff that the Debtor could not be reached at his

number and after being repeatedly instructed by Plaintiff to cease all calls to
him.

10 Arguing that Mr. Schumacher’s FDCPA claims are groundless, @Rphasize§t]he
fact that the FDCPA is not even mentioned in Plaintiff's summary judgment gapesshe game
away” [Dkt. No. 37 at 12.] As Mr. Schumacher notes, a party’s decisdto move for summary
judgment on one of its claims or defenses is not evidence that such a claim is frivdlassless
or that attorneys’ fees should be award to the opposing party.
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19. During each live conversation with Plaintiff, CPA informed Plaintiff that
the call was an attempt to collect the Debt and requested to speak to the
Debtor.

20. Each time, Plaintiff informed CPA that it was calling his personal cellular
telephone and that the Debtor was unknown to him and unreachable at his
telephone number.

21. Each time, Plaintiff instructed CPA to remove his telephone number from
the account and cease all communications with him.

22. However, despite having been informed of such and directed to cease
communications, CPA continued calling Plaintiff in an attempt to collect the
Debt.

[Compl. at 11 18-21.]

None of theseallegations are true, given Mr. SchumachepostComplaint
admissions.Five months after filing his Complaint, on March 27, 2014, Mr. Schumacher
admitted in his interrogatory responses that he never spoke to GegDKt. No. 37-5 at
No. 5 (There waso live person on the line with whom Plaintiff could communicate.
Plaintiff called CPA back several times in an effort to advise that CPA was calling the
wrong number but when he did, he would receive a quick hang up and the system never
connected him ta live persori).] Seven months later, on October 30, 2014, Mr.
Schumacher testified in his deposition:

Q. Okay. Did you ever speak to anyone at Credit Protection Association?
A. I would say “no,” not that | know of.

Q. Did youever have a live communittan with anyone at Credit Protection
Association?

A. No.
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[Dkt. No. 394 at 1314.] Mr. Schumacher did not amend his Complaint after admitting
that hedid not speak to anyone at CPAs a result, CPA contends that Mr. Schumacher
FDCPA claims‘were brought solely to harass and compound this litigation, interjecting
the threat of fee shifting liability onto CPA.” [Dkt. No. 37 at 12.]

As aremedy for what it perceives as bad faith, CPA seeks its attofeeymcurred
in responding to Mr. SchumachefDCPA claims. Its request is based on authority from
two statutory provisions. First, CPA points§d692k(a)(3) of the FDCPA, which states:
“. .. 0On a finding by the court that any action under the section was brought in bad faith
and for the purpose of harassment, the court may award to the defendant stti@esy
reasonable in relation to the work expended and to&&sU.S.C. 81692k(a)(3).Second,
CPA directs us to 28 U.S.C. § 1927, which provides:

Any attorney or other person admitted to conduct cases in any court of the

United States or any Territory thereof who so multiplies the proceedings in

any case unreasonably and vexatiously may be required by the court to

satisfy personally the excess costs, expenses, and attoieey/seasonapl
incurred because of such conduct.

Section 1927 does not apply only when a party loses on the merits, but rather any time an
attorney (or others) abuse the court proces§ee Roadway Express, Inc. v. Pjpét7

U.S. 752, 762 (1980)Section 1927 crees a continuing obligation for attorneys to dismiss
claims that are no longer viabldolly Group, Ltd. v. Medline Indus., Inel35 F.3d 717,

720 (7th Cir. 2006); 28 U.S.C.1827 ( Any attorney. .. who so multiplies the proceedings

in any case unreasonably and vexatiously may be required by the court to satisfy personally
the excess costs, expenses, and attofnésss reasonably incurred because of such
conduct.”).
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CPA positsthat Mr. Schumacher hdado factual basis to pursue his FDCPA claims
from the outsét [Dkt. No. 37 at 13], but even so, that Mr. Schumacher should have
abandoned his claims after responding to discovery in direct contravention to his pleadings.
Although it is deeply troubling that Mr. Schumacher and his counsel would théol
his Complaint due to an obvious ersoisingat the beginning of the litigation, we cannot
say at this timéhatnofactual basis exists for Mr. Schumacisezlaim even though certain
Complaint allegationselated to Mr. Schumacher’s alleged communications with CPA
turned out to béalse!! Indeed, we determined that whether the volume of calls and Mr.
Schumaches inability to communicate with CPA constitutes a violation of the FDCPA is
another question for the jury to resolve.

Mr. Schumacher responds to CPA'’s serious allegations with limited legal authority
and anextremely thin, unsupported factuahalysis Indeed, Mr. Schumachercase
specific retort taCPA's allegations of bad faith consists of the following four sentences:

Here, there are no facts to suggest that SchumadReCPA claim has been

brought in bad faith and for the purpose of harassment. Rather, all facts point
to the viability and legitimacy of such claim.

There is nothing before the court to suggest that the undersigned tsunsel
actions reach this level. Furthermore, there is no evidence to suggest that the

11 Although CPA argues that “Plaintiff's entire deposition was focused deghes related
to the FDCPA,"[Dkt. No. 37 at 13)we note that Mr. Schumacher’s deposition took exactly 31
minutes and the transcript consistecaohere 27 pagesasting CPA’s description of the “entire
deposition” in asignificantlydifferent light. CPA did, however, move for summary judgment on
Plaintiffs FDCP claim which is significantly different after discoverym the inaccuratelplead
facts contained iMr. Schumacher’'s Complaint.
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instant action was brought in bad faith and for the purpose of harassment
such that CPA’s request for sanctions should be denied.

[Dkt. No. 43 at 11, 12.]Mr. Schumachés statement that no facts suggest his FDCPA
claim was brought in bad faith is a bold one considering that Mr. SchurraéizCPA
allegations in his Complaint are patently falstr. Schumacher does nattempt to explain
away these inconsisieies Mr. Schumacher does not even attetopefute CPAs claim
that he*assert[ed] allegations that were known to be false in attempts to bolster thé claim.
[SeeDkt. No. 37 at 12.] Mr. Schumacher offered no explanation for his failuaenad
his Complaint in March, 2014vhen he served interrogatory responses that contradicted
his complaintallegationspr in October, 2014vhen he offered deposition testimony that
contradicted the allegations in his complaint.

It is withoutdoubt thatMr. Schumacher and his coungalproperly handled their
pleadings. Itis also clear thafter Mr. Schumachedmitted factsnconsistent with those
in the Complaint, Mr. Schumachercounsehad(and continues to havebligations under
Federal Rule of Civil Procedure 11 and 28 U.S.Ad987to amend the Complaint and
inform the @urt of the veracity of the information before Rlaintiff's counsel did ntee
to these responsibilitiesAlthough wewithhold a decision at this time fimdy that Mr.
Schumaches FDCPA claims are entirely meritless and based upon inaccurate Complaint
allegations, we have identified troublesommaicia of foul play by Mr. Schumacher and/or
his counsel who are expressly admonisheldere henceforth to comply with all the
applicable rules of practice before this Court. GPrequest for sanctionsENIED for

now, without prejudice to future reconsideration as may prove necessary and appropriate.
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Conclusion

For the foregoing reasons, we:

. GRANT Plaintiffs Motion for Summary Judgment related to his TCPA
claim (Count Il) and consequently DENY Defendarilotion for Summary

Judgment as to the same claim;

. DENY Defendant’'s Motion forSummary ddgment related t®laintiff's
FDCPA claim (Count I) with respect to $) and 31 (alleging violations of
15 U.S.C. 881692d and 1692d(5), respectively) because questions of

material fact exist which preclude the entry of summary judgment;

. GRANT Defendaris Motion for Summary Judgment related to Plaitdiff
FDCPA claim (Count I) with respect t@3% (alleging violations of 15 U.S.C.
§ 1692f); and

. DENY WITHOUT PREJUDICE Defendaistrequest for sanctions.

Date: 9/30/2015 ﬂ)\ah @uw{ﬁm\q{

SARAH EVANS BARK\ER, JUDGE
United States District Court
Southern District of Indiana
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