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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
NEW ALBANY DIVISION
ESTATE OF DAVID STONE,
Plaintiff,
V. CaseNo. 4:15¢v-00015TWP-TAB

PEOPLES INSURANCE AGENCY, LLC,

N N N N N N N N N

Defendant.

ENTRY ON MOTION FOR SUMMARY JUDGMENT

This matter is before the Court onMeotion for SummaryJudgment filed pursuant to
Federal Rule of Civil Procedure 56 by Defendant Peoples Insurance Agency; Redples”)
(Filing No. 43. Soon dter a fire destroyed the house and personal propetamtiff Estate of
David Stone (the Esate”) learned that the previous insurance policy had not been renewed and a
new insurance policy had not been procurad.a result, no insurance coveragas available to
pay for tre loss resulting from the fireThe Estate filed this action for declaratory and injunctive
relief, seeking damages under a claim for breach of duty against People$y Baarking and
Trust Company, and Westfield Insurance Camyp' Peoplesfiled a motion for summary
judgment, asserting thattowed no duty to the Estate, and thus, no claim for breach oadatgst
it can exist For the reasons stated below, Peoples’ Motion for Summary Judigrgestted.

I. BACKGROUND

The folowing material facts are not necessarily objectively true; but, as reqyiféederal Rule

of Civil Procedure 56, the facts are presented in the light most favorable to tleeaSstiadnon-

L All claims, counterclaims, and creskims against Branch Banking and Trust Company (David Stom@'gagee)
and Westfield Insurance Company (the insurance company) haveibsgssed with prejudice by stipulatiofithe
parties. SeeFiling No. 38 Filing No. 46 andFiling No. 64
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moving party. See Zerante v. Del.uca, 555 F.3d 582, 584 (7th Cir. 200¥nderson v. Liberty
Lobby, Inc., 477 U.S. 242, 255 (1986).

On December 9, 2012, David L. Stone and Carolyn R. Stone were issued Westfield
Insurance Company “Farm Policy” No. FAB 1 920 30&¢ Policy”) covering the Stones
residence located at 4513 Stoneview Drive, Charlestown, InftlaméStone Residence(kFiling
No. 50 at 3. The Policy haan effective date of December 9, 20pfoviding insurance through
December 9, 2013The Policy was underwritten and procured by Wells Fargo Insurance Services
USA, Inc. Id. Soon after the Policy’'s effective date of December 9, 2012, Wells Fargo sold the
Policy to Peoplesld.

Cynthia Stong€“Cynthia”) was Dawd Stone’s daughten-law and power of attornegnd
shelived at the Stone Residenc€ynthia also handled the homeowner’s insurance for the Stone
Residence, opening statements and making quarterly payments online through Daviedbmd Car

Stone’s chedkg accountfiling No. 50 at .

More than a year before the Policy took eff@arolynStonepassed away on October 29,
2011. Two months before the Policy was to expbavid Stongpassed awagn October 9, 2013
Cynthia was appointetthe personal representative of David &ferEstate on October 22, 2013
Id.

On October 17, 2013, Westfield Insurance Company issued and mailed to the Stone
Residence a “Nate of Intent Not to Renewthe Policy, which referenakthe date ofnotice of
October 17, 2013, the Poliayjumber, the Policy expiration datd December 9, 2013he
insuranceagentasPeoples, and the insuras Westfield Insuranc€ompany The nonrenewal
notice explained in bdl capital letters: PLEASE BE ADVISED THAT THE ABOVE

CAPTIONED INSURANCE POLICY WILL NOT BE RENEWED. YOUR INSURANCE
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WILL EXPIRE ON THE DATE AND HOUR SPECIFIED ABOVE.” (Filing No. 44-7at 2)

It also explained thdfw]e are norrenewing your policy because the insurance company marked
above will no longer be writing property and casualty insurance businesgowitlagency.We
recommend you contact your agent to obtain a replacement policy with another comighny.”
The policyholders, David an@arolyn Stongwere not alive at the time of this notice,Ggnthia
received and read tmon+enewal wmtice sometiméaterin October 2013 and understood that the

Policy was set to expiren December 9, 201Fiing No. 50 at 3.

On December 6, 2013, a voicemaiéssagavas left on the Stone Residence’s angwger
machine by Tina Lon¢‘Ms. Long”), a client account manager¢oples Ms. Long’s message
referened the inpending lapse in coverage and requested information gtlaaing new
insurancecoverage Id.

Later that same day, Cynthieturned the call to Ms. Long but got her answering machine

(Filing No. 50 at 4. The answering machine greeting infadcallers,“Please remember that

this voice message system cannot be used to bind or alter insurance covérégige.’No. 446

at 4) Cynthialeft a returnvoicemail messageon Ms. Long’s answering machine stating,
“coverage should remain the same as before, covering the same items and same doitar’amo

(Filing No. 50 at 4 Cynthiabelieved that, based on this voicemail message exchange, Peoples

was procuring insurance for the Stone Residendeat 4-5. Cynthia acknowledgetiat afte
leaving the voicemail message December 6, 2013, she did not communicate Wigh Long
until December 18, 2013, after a fire destroyed the Stone Residlierated

On December 18, 2013, the Stone Residence was destroyed Ghatesame day Cynthi
called Peoples and spoke witts. Long, who informed Cynthia that the Policy had lapsed on

December 9, 2013andthat coverage was not in plackd. Ms. Long sent a letter to “David &
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Carolyn R. Stone” on December 20, 2013, noting that the Policy tladeen renewed as of
December 9, 2013, consistent with the -menewal notice sent by Westfield Insurance Company

(Filing No. 533 at 9. As a result, Westfield Insuran@ompany and Peoples would not provide

coverage for the loss from the fire.

On December 10, 2014, the Estate filed this action in state seaeking declaratory relief
and damages based on a breach of an unspecified tutycase was removed to this Canmt
on October 14, 2015, Peoples filed its Motion for Summary Judgment.

. SUMMARY JUDGMENT STANDARD

Federal Rule of Civil Procedure 56 provides that summary judgment is apprdpitiate
pleadings, depositions, answers to interrogatories, and admissions cwdgdther with the
affidavits, if any, show that there is no genuine issue as to any materiahdatttad the moving
party is entitled to a judgment as a matter of lawemsworth v. Quotesmith.com, Inc., 476 F.3d
487, 48990 (7th Cir. 2007).In rulingon a motion for summary judgment, the court reviews “the
record in the light most favorable to the rmoving party and draw[s] all reasonable inferences
in that party’s favor.”Zerante, 555 F.3d at 584 (citation omitted)owever, inferences that are
supported by only speculation or conjecture will not defeat a summary judgme .in&tor sey
v. Morgan Sanley, 507 F.3d 624, 627 (7th Cir. 2007) (citation and quotation marks omitted).
Additionally, “[a] party who bears the burden of proof on a padicissue may not rest on its
pleadings, but must affirmatively demonstrate, by specific factual allegatibat there is a
genuine issue of material fact that requires tritdémsworth, 476 F.3d at 490 (citation omitted).
“The opposing party cannot meet this burden with conclusory statements or speculatioly but
with appropriate citations to relevant admissible eviden@&eik v. Knox County Hosp., 900 F.

Supp. 1065, 1072 (S.D. Ind. 1995) (citations omitted).
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“In much the same way that a court & required to scour the record in search of evidence
to defeat a motion for summary judgment, nor is it permitted to conduct a paper tri@lertts
of [the] claim.” Ritchiev. Glidden Co., 242 F.3d 713, 723 (7th Cir. 2001) (citations and quotation
marks omitted).“[N]either the mere existence of some alleged factual dispute between the parties
nor the existence of some metaphysical doubt as to the material facti€isrdub defeat a motion
for summary judgment.”Chiaramonte v. Fashion Bed Grp., Inc., 129 F.3d 391, 395 (7th Cir.
1997) (citations and quotation marks omitted).

(. DISCUSSION

In seeking summary judgment, Peopssertshat itowed no duty of care to the Estate as
a matter of lawtherebywarranting judgment on the Estate’s clafor breach of duty In
particular, Peopleargues that ibwed no duty to fcure insurance for the Estate becatrse
voicemailmessagexchange, by itselfyas not enough to form any agreement sufficient to trigger
a duty to procure insuranceMs. Long had not beengiven sufficient direction from the Estate
regardingthe desired insuranceWhen she callednd left a message on the Stone Residence’s
answering machinen December 6, 2013, Ms. Long was not aware that the policyholders were
decease@nddid not know she was dealivgth the Estatehrough its personal representative
Peoples asserts that when Cynthfathereturnvoicemailmessageas a matter of laythis was a
new entity and a new potent@licyholderwith whom Peoplebadnot previously)communicatd.
Cynthia did not leave any details regarding the insurance coverage sought, answbeng
machine greeting specificaligformed callers thahe voice message system contit be used to
bind or alter insurance coverage.

Peoples points to Indiana case law in support of its argument that it had no duty to procure

insurance for the Estate, for Cynthia, or for David and Carolyn Stoserance agents potentially



have a general duty to procure insurance aspkaificduty to advise theirlients. Filip v. Block,

879 N.E.2d 1076, 1085 (Ind. 2008). Which duty apphes particular case, if any, is a matter of
law for courtsto decide.ld. Peoples argues that, in this casewed neither duty as a matter of
law. Citing Indiana Restorative Dentistry, P.C. v. Laven Ins. Agency, Inc., 27 N.E.3d 260, 268
(Ind. 2015), Peoples explains that liability for a failure to procure insurancestequieya
policyholder can arise under eithantractor tort theores but under either theory, there must
first be a“meeting of the minds—an established agreementegarding the material, essential
elements of the insurance coverag@nce an agreement is established under either theory, the
duty to procure is the sameld.

In Indiana, an oral or written contract of insurance requires a meeting of the ahihes
parties upon the following essential elements of a contfétj:the subject of the insurance; (2)
the risk or peril insured against; (3) the amount of coverage; (4) the limit antbdwfthe risk;
and (5) the amount of the premium to be pa&dckberger v. Meridian Mut. Ins. Co., 395 N.E.2d
1272, 1279 (Ind. Ct. App. 1979Also, “there is a corresponding duty on the part of the insured
to provide the agent or broker withetmformation necessary to implement the polickd” The
Indiana Court of Appeals held that “liability of the agent for failure to procureansarobviously
could not arise unless the agent had sufficiently definite directions from thgalitcerable the
agent to consummate the final insurance contrdct.”

Peoples asserts that no duty to procure insurance for the Estate ever arosathenaers
had any communications with the Estaléne voicemail message left by Ms. Long was directed
to David and Carolyn Stone. Cynthia, acting for the Estate, left a message for glsbubtinen
the two never had any communications to establish any meeting of the mimdagreament to

procure insurance before the fire occurred and Cynthia callegpad tée fire. Cynthia did not



follow up the voicemail message with another telephone call, an ertih¢ssage, letter or other
form of communication. (Filing No. 50-1 at 5). The Estate, a new potential insured, was a
completely different entity thacould not seek an insurance policy throagioicemail message
instructingthat “coverage should remain the same as before, covering the same items and same
dollar amount$s Peoples waseverprovided with the essential elements and deitailseded to
procure insuranceoverage Additionally, Peoples had no interaction with the policyholders for
procurement purposes as trgginal Policy had beennderwritten and procured by Wells Fargo
and then latesold to Peopke In short,Peoples arguaberewas no agency relationship and no
meeting of the minds that could give rise to a duty to procure insurance.

Regarding the second potential duty of an insurance -ageuiuty to advise-Peoples
asserts that twed no duty to advise the Estate regarding arste coverage becauleoples had
no relationshiplet alone a special, intimate relationshifth the Estate such that a duty to advise
would arise under Indiana law.

The Estate responds to Peoples’ argument regarding the duty to advise byledgimmy
“that is not a material issue in this cagé¢.no point did the insured seek ‘advice’ from the agent.
The duty undertaken and owed by agent was one of procurement and not of gdivicey No.
50 at 8) Therefore the Court will not consider any potential duty to advise claim in this case.

Concerning the duty to procure insurance, the Estate arguasitiat settled Indiana law
one who agrees to procure insurance on behalf of another becomes the agent of the proposed
insured and incurs a duty to use reasonable care to procure the desired insunragéaderson
Mattress Co. v. First Sate Ins. Co., 617 N.E.2d 932, 93@nd. Ct. App. 1993)andMorgan v.
Tackitt Ins. Agency, Inc., 852 N.E.2d 994, 100(nd. Ct. App. 2006) “Indiana law requires an

agent retained to procure insurance for another to use reasonable skilhdaibgance to obtain
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the desired insurance Anderson Mattress, 617 N.E.2dat 938-39. “An agent may thus be held
to answer in damages if his principal suffers a loss after the agent hasdaletdinh insurance.
The agent also incurs a duty to inform the principal if he is unable to procure thetedque
insurance.”ld. at 939.

The Estate asserts that Peoples never obtained insurance for the Stomeceesid never
informed the Estate that insurance had not been procured, and thus, its claim for breadhtyf t
to procure should survive summajydgment. The Estate points to the voicemail message
exchange between Ms. Long and Cynthia to support its poditian Peoples had all the
information it needed to procure insurance for the Estaieoples needed more informatitime
Estate contendthatit could have called Cynthia agaim.he Estate further argues th¢oples
also had the Policy declarations page and endorsements and could have used those documents to
obtain the information necessary to fulfill Cynthia’s request tbatérage should remain the same
as before, covering the same items and same dollar amounts.”

Replying to the Estate’s argument, Peoples asserts that the Essatedddiress the core
issue in this casethere was no meeting of the minds, no agreement in thelse, that could
give rise to a duty, and with no duty, there could be no breach of aldstgad, the Estateas
silentonthe issue of the existence of any duty and immediately argued breach.

The designated evidence supports granting summary judgment in favor of Pédmes
Policy for David and Carolyn Stone was procured through Wells Fargo and later Belopties.
Peoples had no interaction with the Stones regarding the procurement of inséianast two
months before the Policy was to expire, Westfield Insurance Company providedrenawal
notice, which Cynthia read and understodavo voicemail messages were exchanged three days

before the Policy expiredCynthia left a voicemail message for Ms. Long (the two women had



never before communicated), asking generically that the “same coverageVinegrim a new
legal entity—the Estate rather than the policyholders, David and Carolyn Stéowever, Ms.
Long’s answering machine greetiggecifically informed callers théthis voicemessage system
cannot be used to bind or alter insurance coverage.” The undisputed facts show thatsimere
meeting of the minds or an agreement to procure insuthateould give rise to a duty to procure.
While Cynthia testified in her depositidhat she believed Peoples was procuring insurance for
the Stone Residence based on the voicemail message exchange, her mistaken beltefrdaés no
a dispute of material fact regarding the lack of a meeting of the minds to credyeta procure

in the first place.

With no meeting of the minds or agreement between the Estate and Peoples to procure
insurance for the Stone Residence, there is no basis to find that any duty exmestéch Peoples
could breach.Therefore, summary judgment in favor ¢oples is appropriate on the Estate’s
claim for breach of duty.

V. CONCLUSION

For reasonsderein Defendant Peoples Insurance Agency, LLC’s Motion for Summary

JudgmentFiling No. 43 is GRANTED.? Final judgment will issue under separate order.

SO ORDERED. O\ LD
Date:8/24/2016 “‘ﬁ‘ alim M

TANYA WALTON PRATT, JUDGE
United States District Court
Southern District of Indiana

2 At the conclusion of its Summary Judgment Response Brief, thie Bstieghe Courtto defer ruling on the Motion
for Summary Judgment pursuant to Rule 56(d) to allow the Estate torfdehielop its argument and conduct
additional discovery.However, he Estate already has filed its response brief, and Peoples has filedyitsrieipl
The Court declines thestate’srequest to defer judgment pursuant to Rule 56 Spierer v. Rossman, 2014 U.S.
Dist. LEXIS 138939, at *6 (S.D. Ind. Sept. 30, 2014) (“The Local Rules do not prawvittesffiling of a ‘supplemental
response,’ and only permits the filing of a surreply in instancesawthermovant cites new evidence in the reply
objects to the admissibility of evidence cited in the responsaigrer v. Rossman, 798 F.3d 502, 507 (7th Cir. Ind.
2015) (affirming denial of Rule 56(d) request where request was roatEngporaneously with the filing of a response
brief).
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