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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
NEW ALBANY DIVISION

BETH STALEY,
Plaintiff,
VS. No. 4:15%v-00178TAB-RLY
NANCY A. BERRYHILL, Acting

Commissioner of the Social Security
Administration,

N N N N N N N N N N N

Defendant.
ORDER ON PLAINTIFF'S MOTION FOR ATTORNEY’'S FEES
Plaintiff Beth Staley’s petition for attorney’s fees under the Equal Adoelsstice Act
seeks an award of $13,718 for 72.2 hours calculated at an hourly rate of $190. The
Commissioneppposes Staley’s petition, arguitige requested awars unjust. The
Commissioner argues the Court should reduce the requested EAJA award by 10.3dwmars, re
the hourly rate by $4.10, and pay the award directly to Staley, not to her costasel
requested oral argumeritiing No. 44, but this is not necessartaley’'sEAJA fee request is
ressonable, andofr reasongxplained below, the Court grants StaldyAJA fee request[Filing
No. 39]
1. Staley’s attorney’s timewas reasonably expended
The Commissioner argues that 10.3 hours of the 72.2 hours of attorney time billed is
excessive.The Commissioner contends tlikspite the routine nature of this case, Staley’s
attorney billedor abnormally largeamounts of time. The Commissioriakes issue with three
aspects ofime expended by Staley’s attorn@p.6 hourgo reviewthe record and prepatiee

statement of facts, 25.3 houcsresearchand draft the opening brief, and 0.3 hawrprepae a
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motion foran extensiomf time. The Commissioner asks that the Court reduce the number of
hours spent on the briefs by 10 hours and to deny the 0.3 hours spent on the extension.

The Commissioner argues the Court should cut 10 lafi&taley’stime billed in this
casebecause hours over @@e not permissibleFor this proposition, the Commissioner relies on
Schulten v. Astrue, No. 08 C 1181, 2010 WL 2135474, at *6 (N.D. lll. May 28, 20i0which
the court found that 40-60 hours falls within the “permissible range” of hours of atteanky
However, theSchulten court explainedts finding does not suggest an award is reasonable (or
unreasonable) simply because it is within this rarige.Schulten does not stand for cutting off
Staley’s attorney’s fees at 60 houi®o illustrateSchulten’s latter point, Staley points tBuisv.
Colvin, No. 1:13€V-00878-RLY, 2015 WL 6393937, at *9 (S.D. Ind. Oct. 22, 20irbyvhich
the court foundhat105.5 hours, well beyond 60 houeo$ attorney time xpended was
reasonable under EAJA. Buis, the court approved 45.05 hours for the opening brief and 25
hours for the reply brief, which it foundere reasonabled. at *7-8.

Likewise, he Court will notreflexively cut off the hours billed in this case at 60 hours.
The Commissioner makes much of the fact that record on appeanhyas81 pagesyith only
approximately 550 pages ofedical evidenceBut as Staley contends, 781 pages is not a small
record. See e.qg., Townsend v. Colvin, No. 2:12€V-516-PRC, 2014 WL 6617641, at *2 (N.D.
Ind. Nov. 18, 2014{"a 653page administrative reabis by no means shoyt “T he difficulty
with social security appeals lies in the application of the law to the fa¢tdd. Staley agrees
her attorney spent significant time working on the facts and going throughretheatrecords.
This time was critical to her success, because “in order to prevail, the Plauifbring the

evidence to the Court’s attentionlt. In fact, Staley was allowed to file an oversized brief of 52
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pages, of which, 24 pages consisted of the facts and procedural hiStalgy set forth a
meaningful context to examine the issues set forth in her oversized Staddy raised four
issuesand he Commissioner fail® identify anyfactual or procedural backgroumidat Staley
should havemitted See Hochgesang v. Colvin, No. 1:14€V-2044DKL-RLY, 2015 WL
7288628, at *3 (S.D. Ind. Nov. 16, 201(5Defendant has failed to identify any weak argument
that she thinks should not have been niadé 60-hour ceiling does not exisindthe hours
billed for reviewing the record and drafting the factual and procedural backgaoeind
reasonable.

As for the0.3 hours billed for the motion for an extension of time, the Casaifinds it
is reasonableThe Commissioner argues tltaturts havelisallowedbilling the Commissioner
for time spent preparing a motion for extension of tirdelland v. Barnhart, No. 02 C 8398,
2004 WL 419871, at *2 (N.D. Ill. Feb. 3, 2004owever, courts havi&kewise approved fees
for preparing a motion for an extension of time overGoenmissionés objection. DeHart v.
Colvin, No. 1:12€V-00861-MJD, 2013 WL 6730736, at *2 (S.D. Ind. Dec. 19, 2018
results fromcase lawdiffer because the amount of the EAJA fee award is a matter Gbilm's
discretion. Buis, 2015 WL 6393937, at *5In this case, Staley requested only one extension of
time and spent only 18 minutes to do 3the Commissioner takes no issue with the actual time
spent on the motion. Compared to the 72.2 hours Staley’s attorney bilted fmse, this time

is reasonalylincluded in the EAJA fee award

! Staley raised four issues in her opening brief, errors at step two, erstep #iree, errors with
the Residual Functional Capacity, and that the ALJ’s ultimate finding wasipyabided by
substantial evidence. The Commissioner argues these issgesot/eo complex or novabkto
require such a long brief, but the Court approved an oversized brief and will not hevisgue.

[Filing No. 19]
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The Court thus finds that counsel for Staley expended a reasonable amountiothise
case. The discussion of facts and procedural background in the briefing was reasasahbke,
thesinglerequest for an extension of time. Thus, Stal&AJA fee award includes af2.2
hours.

2. Staley’sattorney’s billing rate should not be reduced

The Commissioner argues that Staley’s attorney’s hourly rate of $190 should kedreduc
by $4.10 to more accurately reflect the prevailing market rate. The Ceiangs contends that
this reduction isiecessary so that Staley’s attorsdyourly rate is based on thedwest market,
rather than theational market.However, the Commissioner admittedly points out that courts
have used both national and regional markets, “without clear preference éor’ efitnbron v.
Astrue, 11-C-1078, 2012 WL 1985681, at *4 (N.D. Ill. June 6, 20Tthe Commissioner argues
Staley nevetteless presented no evidence that fees based oatibieah market isnore
appropriate.

In reply, Staley points t@mith v. Colvin, No. 1:12€V-320, 2013 WL 6148100, at *2
(N.D. Ind. Nov. 22, 2013)in whichthe Commissioner made a nearly identical argurémat
fees should be calculated based on the “Midwest Urban” average, rather than thd&all U
averagewhich was a $83 difference In Smith, the court refused to redutiee requested
hourly rate, finding it was unwarranted because the Seventh Circuit has nonuefetaer
attorneys use the same calculation, and the amount was relatively nomin&hith is directly
on point. Staley submits the affidavit of an Indianapolis attorney practcoml Securityaw,
which states that $190 is “below the hourly rates charged by Indianapolis attdrneys o
comparable skill, experience, and reputation,” but it is an amount consistent wathndées

EAJA. [Filing No. 39-3] Moreover, the nominalifferenceof $4.10 does not make the
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requested rate of $190 stand out as unreasonable. Thus, Staley’s EAJA award is based on the
hourly rate of $190.

3. EAJA fees should be paid directly to Staleg attorney

Staley asks the Court to make any EAJA fee award directly payable to her attorneys

becausétaleyassigned any attorney fees and costs awarded to her attofReys) No. 39-4]

However the Commisioner requests the Court to insteachrd fees directljo Staley “with the
contingency that if counsel for Defendant can verify that Plaintiff owes neximsang debt
subject to offset, the Commissioner will direct that the award be made payablmtiéi'Bla

attorney.” Filing No. 41, at ECF p. {citation omitted).]

Thetype ofcontingency requested by the Commissionegasonable, as it is essentially
a recitation otase law.“[l] f there is an assignment, the only ground for the district curt’
insisting on making the award to the plaintiff is that the plaintiff has debts that npapb®
what she owes her lawyerWathewsSheets v. Astrue, 653 F.3d 560, 565 (7th Cir. 20The
Commissioner seeks to suspend the decision of whether to award EAJA fees diremtiydel
because shieas not yet checked the status of any prior debts owed by Staley. However, t
Commissioneprovides no evidence that Staley has any prior debts. The Commissioner does not
indicate when an inquiry of whether Staley has prior debts might hagenapproaches take
by the courts when fees are assigned and prior debts are unkawvgnot always been

consistent Seemingly, the most practical way to address this is to provide the Commi§€oner

2 0n one hand, courts have found that with evidence of an assignment and without evidence of a
prior debt, EAJA feearepaid directly to counselE.g., Southerland v. Colvin, No. 1:14C€V-
01177T7WP-MJD, 2016 WL 233613, at *2 (S.D. Ind. Jan. 19, 208§)pde v. Astrue, No. 1:09-
CV-64-WTL-TAB, 2011 WL 2731339, at *2 (S.D. Ind. July 13, 201 Other decisionkave

found that despite an assignment, EAJA fees should be paid directly to plaintiff less t
Commissioner determines no pristing debt existsk.g., Ledbetter v. Colvin, No. 1:13ev-
01173SEB-TAB, 2015 WL 1885105, at *1 (Apr. 23, 2015)
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days to investigate whether a debt is owssliéa check, or to file anppeal. See e.g., Ledbetter
v. Colvin, No. 1:13ev-01173SEBTAB, 2015 WL 1885105, at *2 (Apr. 23, 201fgroviding
the Commissioner 70 days to submit paymesagalso Orr v. Astrue, No. 1:11€V-01471-
TWP-MJD, 2013 WL 1840471, at *3 (S.D. Ind. May 1, 20{3he Commissioner will be
afforded a reasonable period of time after the fees have been awarded to the clgpaathe
fees directly to the claimaistattornel).

Staley writes extensively on whettitee Court is authorized to disregard Staley’s
assignment. However, the Court need not go down this path. The Couravgandbg EAJA
fees directly to StaleyRather, the Court will offset tressignmento counsel ithe
Commissioner shows evidence of a présting debwithin the time allowed

Accordingly, the Court granSStaley’spetitionfor attorney’s fees [Filing No. 39]
Staleys counsel is awarde$l 5,846 in attorney’s feesto be paid directly to counseithin 70
days If during this timehe Commissioner discovers that Staley owes an outstanding debt to the
government, the Commissioner should file a statement with the Court, along with sypportin
evidence of the delthat the Commissionavill exercise the right of offsetBecause the Got
resolved the EAJA fee petition without addressing the novel issue of disregardgmyresys,
Staley’s motion for oral argumeriti[ing No. 49 is denied.

Date:5/18/2017

T /Z/<—/

Tim A. Baker
United States Magistrate Judge
Southern District of Indiana

3 Staley’s petition originally reegsted $13,718 [Filing No. 39], but the Commissioner’s

challenge resulted in an additional 11.2 hours, amounting in an additional $2,128 [Filing No. 45,
at ECF p. 20] in fees. The time spent preparing the reply brief is reasonahisebi¢dacluded

three issues and extensively addressed the novel issue of whether the Court egaydlisr
assignments. The EAJA fee award is thus increased to $15,846.
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