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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
NEW ALBANY DIVISION

TIMOTHY LEE STARK,
Plaintiff,

V. No. 4:18cv-00056SEB-DML
MICK RUTHEFORD,
ROBERT BREWINGTON,
JEFF MILNER,

JIM HASH,

PAUL CROCKETT,

PHIL SCHUETTER,
LINNEA PETERCHEFF,

Defendants.

N N N N N N N N N N N N N N N

ORDER GRANTING DEFENDA NTS' MOTION FOR SUMMARY
JUDGMENT

Before the Court is Defendahtdotion for Summary ddgment [Dkt. 4],
filed on April 19, 2019pursuant to Federal Rule of Civil Procedure 56. Plaintiff
Timothy Lee Starlpro seinitiated this civil rights action againseveral Indiana
Department of Natural Resources (“DNR”) officers who, acting pursuant to
Indiana law seized a coyote and racoon in Mr. Stark’s possession. Mr. Stark
alleges that the U.S. Department of Agriculture’s (*USDA”) licensing protocols

preempted Indiana statutes regulating aninktéd¢salso contends thais
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“[c] onstitutional civil rights have been violated by an illegatses of [his]
property by [Defendants].” [Dkt. 1, at 2].

Defendanthaveresponeédthat there is no such preemption, and that
seizure ofMr. Stark’s property was lawful under tReurthAmendment.
Defendants further contend that even if this Court does find a constitutional
violation, they are shielded from civil liability under the doctrine of qualified
immunity. For the reasons set forth below, Defendavitdion for Summary
Judgment iGSRANTED.

Factual Background

Thematerialfactsgiving rise tothis lawsuit are undisputed. On February 22,
2017,Department of Natural Resources NR”) officersRobert Brewingtorand
Michael “Mick” Rutherfordarrived atMr. StarKs home in Charlestown, Indiana to
conduct a routine game breeder’s irdmn. Rutherford Decl. § 4The inspection
was authorized under 3BbmMIN CoDE 9-10-4(p) (2019), and/r. Stark was
present at hisome throughout the inspectidd. at [ 4-5

During the inspectiorQfficer Brewington andOfficer Rutherfordobserved
a raccoon andoyotebeing confinedn the premise®rewington Decl{ 5. In
response to their request, they were provikgoerworkin the form of handwritten
receiptsreflectingthatthe animal$ad beerdonated bywo individualslocated

from lllinois. Rutherford Decl{ 56. Specifically, the coyote wagportedly



donated on April 5, 2016 fro Mr. Charles Smith residing at 392 W. Hwy. 321,
Nashville, IL 62263Stinson Decl. 1 1QAs for the raccoon, it waallegedly

donated on September 3, 2016 from a Mr. Mark Rugby residing at 112 Fairway
Lane, Mount Vernon, IL 62864d. at  11.The paperwork provided dyr. Stark

to the officeravas forwarded to Operations Staff Specialist LinRetercheff at

the Department of Fish and Wildlife (“DFW”), who, along with Detective Sergeant
Trent Stinsorand thendiana Intelligence Fusion Centanvestigatedts validity.
Rutherford Decl 7, Stinson Decl. 112-13.

Defendants investigatidiound no records of @atherCharlesSmith orMark
Rugby: Stinson Decly 15.Moreover, the investigation concluded that (1) Smith
and Rugby were not licensed in lllinois to possess animals, and (2) the two
individuals’ addressswere not legitimate lllinois address&etercheff Decl. § 7.
Mr. Stark does not dispute anyDNR'’s investigabry findings. Seegenerally
Stark DeclOn this basisMs. Petercheff concluded that the animiadsl been
illegally obtainedby Mr. Stark Petercheff Decl. § &ollowing this determination
Officer Brewington submitted an affidavit for a search wartarihe state court
which wasthereafter issued®rewington Decl. § 9-11.

On May 2, 2017, the officeracting pursuant to thjadicially authorized
search warranteturnedto Mr. Stark’s property to seize the animddkt. 1 at 1].

Mr. Stark metOfficer Brewington andDfficer Rutherford at the gate his



property, where he agaproducedhe handwritten receipts aneiteratedhat he
had takerall steps required by Indiana law to lawfully possess the anifdaks. 2.
Unpersuadedhe DNRofficersinformedMr. Stark thathe DNR had determined
thattheanimals werdeingpossessed illegally. Brewington Decl. I 0. Stark
alleges that at this pg he was threatened with arré@dte failed toproduce the
animalsin response to the officers’ requeStark Decl. § 6. Additionally, Mr.
Starkclaimsthat if there was a lawful warrant, it was never mentioned or
produced to himld. at  9.After acceping the profferedcages fronOfficer
Brewington,Mr. Starkreturned with the caged animals and allowed the DNR
officersto take possession of the animésewington Decl{115-20.

During the seizure, Officers Jim Ha$aul Crockeftand JefMillner
waitedin the driveway leading up to the entrancéViof Stark’s property to
provide law enforcement assistané@eededHash Decl 6; Crockett Decl { 6;
Milner Decl. 1 9.Both Officer Hash andfficer Crockett remaineth the
drivewaythroughouthe seizure, whil®fficer Millner drove up toMr. Stark’s
entrance gate in order éssist officerRutherford.Hash Declf 6; Crockett Decl §
6; Milner Decl. 1 10. These officers did not speak with Mr. Stark dat they
assistirectly with the animal seizure. Hash De%{]11-13; Crockett Decl 911-

12; Milner Decl. 4 13-14.



The animals were taken to a licensed rditator following their seizure
Petercheff Decl. § $he rehabilitatomaintained possession of taeimals fomo
fewer than eighteen daylsl. at 1 10. During that time, theleadlinefor an
administrative appeal passetthout Mr. Starktaking any action to effectuate an
appealld. at 11. Accordingly, the animals were released into the widd.at 1
11-12.
ANALYSIS

l. Standard of Review

Summary judgment is appropriate where the are no genuine disputes of material
fact and the movant is entitled to judgment as a matter of law. Fed. R. Civ. P.
65(a);Celotex Corp. v. Catretdd77 U.S. 317, 32323 (1986)Only disputes over
facts that mighaffect the outcome of the suit under the governing law will
properly preclude the entry of summary judgmémderson v. Liberty Lobby, Inc.
477 U.S. 242, 249 (1986). A court must grant a motion for summary judgment if it
appears that no reasonable trier of fact could find in favor of the nonmovant on the
basis of the desighated admissible evideAcglerso77 U.Sat247-48. We
weigh neither the evidence nor evaluate the credibility of witheisses 255 but
view the facts and the reasonable inferences flowing from them in the light most
favorable to the nonmovariicConnell v. McKillip 573 F. Supp. 2d 1090, 1097

(S.D. Ind. 2008).



Il.  Discussion
As previously stai thisdisputeinvolvestwo issues: (1)hefederal
preemption of Indiana state and local laws and (2) the violation of Mr. Stark’s
FourthAmendment riglg.
a. Preemption

Mr. Stark’s first argument is that the Animal Welfare R&WA”) , 7

U.S.C.§ 2131, et segandspecificallyits provisions regarding USDA licensing

regulations preempt Statewvs governing the welfare of animal$e maintainghat
because he was federally licensed byUs®A, whichregulationgequired him to
list all animals on his premises, timgliana statutes regulating his animal activities
arepreempted byhisfederal law. [Dkt. 1, at 2]

As Plaintiff correctlycontendsthe SupremacyClause of Article VI ofthe
Constitution empowers the Federal Government to preempt state or local laws
under certain conditiongouisiana Pub. Serv. Comm'n v. F.G.€76 U.S. 355,

357 (1986).But this power is not without limits. The Supreme Court has held that

preemption generally occurs under three diffeseenhariosFirst, “[p]re-emption

tWe acknowledg®efendantsobjections regardiniylr. StarKs lack of adherence to local rule
56.1. Though it is “well established thab selitigants are not excused from compliance with
procedural rules,Pearle Vision, Inc. v. RomrB41 F.3d 751, 758 (7th Cir. 2008), whether the
Court holdspro selitigants © the consequences of violating the Court's Local Rules is a matter
of discretion.Gray v. Hardy 826 F.3d 1000, 1004-05 (7th Cir. 2016). While Mr. Staelarly

did not comply with the requirementslafcal Rule 561, themore severe consequences that
flow from a failure to comply with Local Rule Sbare not warrantebere.
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occurswhen Congress, in enacting a federal statute, expresses a clear intent to pre
empt state law Seg¢ Jonesv. Rath Packing Cp430 U.S. 519525(1977)
Second, “preemption may ocowhere Congress has legislated comprehensively to
occupy an entire field of regulation, leaving no room for the States to supplement
federal law’ Nw. Cent. Pipeline Corp. v. State Corp. Comm'n of Kgr&g& U.S.
493, 509(1989) Finally, preemption may occur whéme state law at issue
conflicts with federal law, eithdr) because it is impossible to comply with both,
or (ii) because the state law stands as an obstacle to the accomplishment and
execution of congressional objectivis Importantly, thecritical question in any
preemption analysis is always whether Congress intended that federal regulation
supersede state laRice v. Santa Fe Elevator Cor331 U.S. 218, 23@1947)

Here, none of the “varieties” of preemptiisrapplicable Louisiana Pub.
Serv. Comm'd76 U.S.at357. As a preliminary matter, we note that the state and
local lawsat issudall within thecategoryof public welfare health, and safety
areas of lawthat sates have traditionally occupied under thhistoric police
powers. Riceg 331 U.S.at230 Therefore, we begin witthé assumption that the
historic police powers of th&ates were not to be superseded byAWEA unless
that was the clear and méest purpose of Congredd. As for the intent of
Congressn these circumstanceSeventh Circuiprecedent-which we are bound

to follow—directsthat he AWA does not evince an intent to preempt state or local



regulation of animalor public welfareDeHart v. Town of Austin, Ind39 F.3d

718, 72223 (7th Cir.1994)To the contrarythe Congresenal intent was tdoster
federalcooperation with state and local government to exclude state and local
governments entirelifom the field 21d. at 722.

That leave®nly the final preemptiompossibility. whetherthe state law at
issue conflicts witederal law. Again, laintiff argues that because he was
federally licensed under the USDA, he was exempt from the Indiana lawsgelat
to animal angublic welfare? But, the AWAdoesnot prohibit‘any State..from
promulgating standards in addition to those standards promulgated by the
Secretanfof Agriculture].” 7 U.S.C. § 2143(a)(8)Furthermore, fopreemption to
take placethere must be a “physical impossibility” between the AWA and Indiana
state and local law€alifornia Fed. Sav. & Loan Ass'n v. Guerdv9 U.S. 272,

281 (1987) No such impossibility exists here. The AVEinply does noprovide

2 Courts across jurisdictions are in general agreement with the Seventh @irthii issueKerr

v. Kimmel] 740 F.Supp. 1525, 1529-30 (D.Kan.1990) (concluding that the AWA did not
preempt state licensing scheme for sale and breeding of dogsfyanine Found. v. SuR007

WL 4208358, at *5 (N.D.Cal. Nov. 27, 2007) (finding that the AWA did not preempt local
ordinance that required a mandatory spaying and neutering program).

3 Plaintiff has not pointed to, and this Court could not locate, any state or local law precluding
animal registratiomnder both the USDA and Indiana applicable laws. To the extent thatif|

is alluding to ND. ADMIN CoDE. 9-10-9y), this Courtcamot agree that generally disallowing the
transference of wild animals to a permit holder’'s game breeder’s license theateguisite
physical impossibility between state and federal lasvthis would be inapposite to the stated
purpose and goals of the AWA.

4 As the Second Circuit explained, the “AWA sets the floor, not the ceiling, for USBAskc
holders.”New York Pet Welfare Ass'n, Inc. v. City of New Yb4B F. Supp. 3d 50, 60

(E.D.N.Y. 2015)aff'd, 850 F.3d 79 (2d Cir. 201Mr. Stark @mot rely solely on his USDA
license tgprevail on hidederal preemption clainhd.
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anunqualifiedright to USDA license holders to buy, retain, or sell animals in
Indiang without complying with applicablstateregulations.

Accordingly, becausall of Plaintiff's preemptiorare unavailingwe find no
preemption between the AWA and Indiaaramal welfardaws.

b. Qualified Immunity

Defendantsalsoarguein their motionthat there was no violation of either
(1) Mr. Starks possessomghts in his animals or (2) hisourthAmendment
rights against unreasonable search and seizure. Defendants further contend that,
even if there was a constitutional violation, they would be shielded from civil
liability by the doctrine of qualified immunityVe agree

Title 42 U.S.C. § 1983 imposes liability on “[e]very persarho “subjecs
or caused to be subjected” another to the deprivation of federal rights under color
of state law. Qualified immunitgrotects public officials like¢heseDefendants
from civil liability under 8 1983unlessthe official’s conduct violated “a clearly
established” constitutional rigiBetker v. Gome£92 F.3d 854, 860 (7th Cir.
2012) ¢iting Harlow v. Fikgerald 457 U.S. 800, 818 (1982))he recognition of
a qualified imfmunity defense reflects an attempt to balance competing véhaes
iImportance of a damages remedy to protect the rights of citggnssthe need
to protect officials who are required to exercise discretion and the related public

interest in encouraginthe vigorous exercise of official authoriitzgerald 457



U.S. at 807Qualified immunity “gives ample room” for Defendantsistaken but
still reasonable judgmentdunter v. Bryant502 U.S. 224, 229 (1991).

Qualified immunity consists of two separate but related inquiries: (1)
whether a defendant violated a constitutional right and (2) whether the right was
clearly established at the time of the violatiteh.(citing McComas v. Brickley
673 F.3d 722, 725). We discuss both Plaitgiffossessory rights in his animals
and hisFourth Amendment rightan turn.

Firstat issue idlaintiff’'s possessory rights in the subject coyote and racoon.
As applied to the undisputed facts, the Defendants can ombubdliable if
Plaintiffs possessory rights in the animals were so obvious that a reasonable DNR
official would understand that seizing the animals would violate those rights.

We cannot say that amgasonabl®NR official would understanthe
circumstancepresented heras violative of Plaintiff’'s possessory rights in his
animals.Plaintiff doesnot dispute the DNR findings that theividualshe
reportedlyreceived the animals frodhd not exist.Nor doeshe dispute the finding
that he did not notify the DNR withifive days of obtaining the two animals at
iIssue as required under 31RD. ADMIN. CoDE 9-10-4(f). Thus,Plaintiff did not
“lawfully acquiré the relevant animals as required under Bd® AbmIN CODE 9-
10-4(h) and consequently could not have had any possessory rights irCiNén

officers are permitted to afiscateanimals when, as here, the license holder fails

10



to correct the violations of the license requirements.|8&2ADMIN. CODE 9-10-
4(r)(3). Pursuant to thesegulationsand the uncontroverted evidence establishing
that Mr. Stark illegally acquired the anilsawe easilyconcludethat Mr. Stark’s
possessy rights in the animals were not so obvious thaasonable DNR

official would understand that the taking of Mr. Stark’s illegally acquired animals
would violatethosepossessory rights. Indeed, the recesthblisheto the
contrary—thatMr. Stark hacho possessory rights itheranimal.

That leaves onlyhe issue of whethdtlaintiff's Fourth Amendment rights
were violated whetheofficers seized the animal&s a preliminary matter, we
noteMr. Starkseemnly to argue violations of hisourthAmendment rightsvith
respect tdahe seizure ofhe two animals.Dkt. 1 at 2]. But, he “capacity to claim
the protection of the Fourth Amendment depends ... upon whether the person who
claims the protection of thtmendment has a legitimate expectation of privacy in
the invaded placelU.S. v. McNeal77 F.3d 938, 945 (7th Cir. 199@®ecause
Plaintiff had no possessory interest in the aninf@gannot claim aexpectation
of privacytherein. Accordinglyno Fourth Amendment violatiomas occurred with
respect to the seizure of these animals.

Even ifMr. Starksomehow hd avalid possessory interastthe animals
the Supreme Court has explained that “specificity is especially important in the

Fourth Amendment context, where the Court has recognized that it is sometimes

11



difficult for an officer to determine how the relevant doctrine...will apply to the
situation the dicer confronts’ Escondido, Cal. V. Emmons86 U.S.  , 139 S.
Ct. 500, 503 (2019). Thug hold an officer civilly liablethe Supreme Court has
instructed lower courts to “identify a case where an officer acting under similar
circumstances was held to have viatettee Fourth Amendmentld. at 504
(internal citatiois omitted).Alternatively,qualified immunity may not apply where
there isevidencehat the defendaritsonduct is so patently violative of the
constitutional right that reasonable officials would krtbatwithout guidance
from the courtsCasteel v. PiescheB F.3d 1050, 1053 (1993). In all, if
Defendants acti@are not “beyond debatehey are generally afforded protection
under the princilesof qualified immunity Escondido, Cal39 S. Ct. at 504.
Here,Mr. Starkhas not supplied, angle have beennable to locateany
existing precedent holding that DNR iaféls act unconstitutionally when they
seize illegally acquired animalsarticularlywhen they a&d pursuant to a valid
search warrarit While Plaintiff contends that he was not shown the search warrant

throughout the entirety of the seariths not clearly established that government

5> To the extent tha¥ir. Starkalso argues that tleearchwarrantdid not exist, he has pointed to

no evidence supporting this allegation nor has he disputed Defendants evidence proving the
existence of a valid search warravdatsushita Elec. Industrial Co. v. Zenith Radio Co#4¥5

U.S. 574, 586-587 (1986) (footnote omitted). (“[w]hen the moving party has carried its burden
under Rule 56(c), its opponent must do more than simply show that there is some metaphysical
doubt as to the material factsWhere the record taken as a whole could not lead a rational trier
of fact to find for thenonmoving party, there is no genuine issue for trial”).
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officials are constitutionally required to doisathese circumstancésSee e.g.

United States v. Grids, 547 U.S. 90, 99, 126 S. Ct. 1494, 1501, 164 L. Ed. 2d 195
(2006)(citing Wong Sun v. United State&1 U.S. 471, 48482 (“The

Constitution protects property owners not by giving them license to engage the
police in a debate over the basis for thereuat, but by interposingx ante the
“deliberate, impartial judgment of a judicial officer ... between the citizen and the
police,”). Without a specific case establishing ttiegse actionby the DNR

officers constitutesiolations of one’s~ourthAmendment rights, we cannot find

that Defendants violated a clearly established right.

Moreover, Plaintiff has not pointed to any conduct that could be deemed so
patently offensive that a reasonable DNR offiweuld knowof its
unconstitutionalitywithout guidance from the courBieschek3 F.3d at 1053.

DNR officers “ha[ve] the power to enforce Indiana laws and may exercise all

powers granted by law to state police officers, sheriffs, and members of police

6 We do note that Fed. R. Crim. P. 41(f)(C) requiresafficers executin@ searchvarrant

“give a copy of the warrant and a receipt for the property taken to the person from whom...the
property wagaken.” However, it is not clearly established that DNR officers are subjéot t
Rules of Criminal Procedure, especially when the search and skiltsirgithin thecivil

context.

" Because we hold that the DNR officials did not violate a clearly lesttiald right when acting
pursuant to a valid search warrant, we need not consider the issue of consent. We note, howeve
that (1) asearch warrant may not be needaduch less shown—if the party voluntarily

consents to the sear@®gheckloth v. Bustamont#l2 U.S. 218, 222 (1973), and (2) threats do
not necessarily invalidate consent when they are “firmly groundédtéd States v. Durar®57

F.2d 499, 502 (7th Cir. 1992).
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departmentS.IND. CoDE § 14-9-8-17(4).Here, it is clear that the DNR officers
exercisedhosepowers to confiscate Mr. Staddllegally obtained animals in
accordance with 31AID. ADMIN. CoDE 9-10-4(r)(3). Therefore, the Court cannot
saythatDefendantsacts were patently violativef Mr. Stark’sConstitutional
rights.

Accordingly, ourinescapable conclusiasithatSummary Judgment must be
granted in favor of Defendants.

Conclusion

For the reasons detailed above, Defendant’s Motion for Summary Judgment
[Dkt. 41]is GRANTED. The parties shall bear their own costspectively. Final
Judgment will enter by separate document. Fed. R. Civ. P. 58(a).

IT IS SO ORDERED.

Date: 3/3/2020 il&‘ @Q!!S@ﬂ!!i /

SARAH EVANS BARKER, JUDGE
United States District Court
Southern District of Indiana
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Distribution:

TIMOTHY LEE STARK
3320 Jack Teeple Road
Charlestown, IN 47111

Bryan Findley
INDIANA ATTORNEY GENERAL
bryan.findley@atg.in.gov

Mollie Ann Slinker
INDIANA ATTORNEY GENERAL
mollie.slinker@atg.in.gov
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