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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
NEW ALBANY DIVISION
MICHAEL C. DAVIS,
Plaintiff,
No. 4:19ev-00077JMS-DML

FRANK LOOP, et al.

N N N N N N N N N

Defendants.

ORDER GRANTING UNOPPOSED MOTION FOR SUMMARY JUDGMENT
AND DIRECTING ENTRY OF FINAL JUDGMENT

On April 22, 2019, plaintiff MichadDavisbrought this action against Floyd County Sheriff
Frank Loop and Captain David Furman pursuant to 42 U&.£283 Mr. Dauvis alleges that
Sheriff Loop and Captain Furman denied his request for a noMuaskm diet in violation of the
First Amendment and denied his request for a spd®@ato accommodate his medical needs in
violation of the Fourteenth Amendment during his prett@itionat Floyd County Jail"FCJ').
Dkts. 1, 4 He further alleges that on the occasions he was provided a special religioedical m
meal tray, his food would often be contaminated with saliva or pubiddhahs a result, he alleges
that he was often forced to either purchase his food from the commissary or go kdingry.

On January 27, 2020, Sheriff Loop and Captain Furman filed a motion for summary
judgmentand requested that the action be dismissed. DkiMd.9avishas not filed a response,

nor has he designated any evidence to suppoddiiss,and the time to do so has pas$éahr

1 On August 27, 2020, the parties appeared for a status conferenthenittagistrate Judge, who found
that Mr. Davis received service of the defendants' motion for summary judgiesmidkt. 44. At the
hearing, Mr. Davis made an oral request for the Courctinsder its previous Orders denying his motions
for assistance recruiting counseeeadkts. 10, 16, 38. Mr. Das claimed, for the first time, that he is unable
to reador write and suffers from other cognitive limitations thatve preverd him from litigatingthis
case on his own. As an initial matter, a district court that hgsedly denied a pro se litigant's motion for
counsel is not obligated to reconsidlee denial even when the litigant presenew evidencesuggesting
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the reasons explained below, the motion for summary judgment, dkt. [Xfhrited and the
action isdismissed with prejudice

l.
SUMMARY JUDGMENT STANDARD

A motion for summary judgment asks the Courffital that the movant is entitled to
judgment as a matter of law because there is no genuine dispute as to any mateSedfadt
R. Civ. P. 56(a). A party must support any asserted disputed or undisputed fact by citing to specific
portions of the record, including depositions, documents, or affidavits. Fed. R. Civ. P. 56{c)(1)(A
A party may also support a fact by showing that the materials cited by an adverse party do not
establish the absence or presence of a genuine dispute or that the adverse party cannot produce
admissible evidence to support the fact. Fed. R. Civ. P. 56(c)(1)(B). Affidavits @ratemhs
must be maderopersonal knowledge, set out facts that would be admissible in evidence, and show
that the affiant is competent to testify on matters stated. Fed. R. Civ. P. 5@{ajli#te to properly
support a fact in opposition to a movarfactual assertion canstgdt in the movard fact being
considered undisputed, and potentially in the grant of summary judgment. Fed. R. Civ. P. 56(e).
In deciding a motion for summary judgment, the only disputed facts that matter araimat

ones—those that might affect the outcome of the suit under the governingiliams v. Brooks

he isnotcompetent to represent hims&gePruitt v. Mote 503 F.3d 647, 656 (7th Cir. 2007)A] Ithough

the judge certainly has the discretion to do so, he hasbhgationto reconsider a § 1915(e)(1) denial
should future events prove the plaintiff less capable than the recicdted when the motion was denfed
(emphasis in original}Furthermorethe @urt finds that Mr. Davis' filings in this case and his comments
at the status conference demonstrate that he understands the natsrelaimsi and has some ability to
read and writeGiven the level of complexity of this case, Mr. Davis has not demonstrated a neeal for pr
bono counsel warranting thiseof the Court's limited pro bono resourdelsat 655 ("The decision whether

to recruit pro bono counsel is grounded in a-fald inquiry into both the difficulty of the plaintiff's claims
and the plaitiff's competence to litigate those claims himsgliCartwright v. Silver Cross Hospita962

F.3d 933, 9347th Cir. 2000) ‘(Pro bono representation of indigent civil litigants is a venerable tradition in
the legal profession. The courts must be cawards of this limited resourte.For these reasons, the
Court declines to reconsider its previous Orders denying Mr. Davis' mdtipnounsel.

2
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809 F.3d 936, 9442 (7th Cir. 2016):'A genuine dispute as to amyaterial fact exist&f the
evidence is such that a reasonable jury could return a verdict for the nonmovirigpatgherty

v. Page906 F.3d 606, 609—10 (7th Cir. 2018) (quoting Anderson v. Liberty Lobby, Inet77 U.S.

242, 248 (1986)). The Court views the record in the light most favorable to the non-moving party
and draws all reasonable inferences in that [safidyor.Skiba v. lllinois Cent. R.R. G884 F.3d

708, 717 (7th Cir. 2018). It cannot weigh evidence or make credibility determinations onrgumma
judgment because those tasks are left to the factfiidiber v. Gonzalez 761 F.3d 822, 827
(7th Cir. 2014). The Court need only consider the cited materials and neestamat the recofd

for evidence that is potentially relevant t@ ttummary judgment motioerant v. Trustees of
Indiana University870 F.3d 562, 573—74 (7th Cir. 2017) (quotation marks omitted); see alsd-ed.

R. Civ. P. 56(c)(3).

Il.
UNDISPUTED MATERIAL FACTS

Mr. Davis was booked intBCJon April 16, 2018. Dkt. 21-1, p. 6. During the time period
relevant tothis action FCJ hada policy of providingspecial diets taccommodate inmates
medical or religious requirementBkt. 21-2,para.3.

A. Medical Diets

Pursuant to the FCJ policy on special medical dieés)inmate requesta special diet for
medical reasonat the time he is booked, the booking officer docusiiet request on the medical
screening formand the form is passed tmtheFCJmedical staffDkt. 21-1, para4. The nedical
stafftheninterviewsthe inmate to discuss the inmatspecial dietary needs. If the FCImedical
providerdeterming thatthe inmate requiea special diet, the providdirects themedical staff

to submit a Special Diet Request Form with the proisdgrecific diedry recommendations to the



Case 4:19-cv-00077-JMS-DML  Document 45 Filed 09/02/20 Page 4 of 12 PagelD #: 230

FCJFood Service Manageld. The kitchen staffthen receives this form arichplemens the
medical provides instructionsaccordinglyld.

FCJ medical provideNurseRoy WashingtonARNP, examinedMr. Davison April 16,
2018. Dkt. 21-6para.6; dkt. 216, p. 6. Duringhis examinationMr. Daviscomplained of chest
pressure, hyperactive bowel souyaisd excessive burpintgl. He told Nurse Washington that he
thought he had been diagnosed with diverticulitis but was not Islglr. Davisalso stated he
was allergic to pork and corn and had previously been treated by a primary care phySanaifyat
Health Centerld. At that time, Nurse Washington orderedr. Davis to take Prilosec and
Lisinopril. 1d.

On April 17, 2018 FCJ corrections officer Tevin Talbott conducted an Inmate Medical
Assessment d¥ir. Davis Dkt. 21-4, para4; dkt. 214, pp. 56. Duringthis assessmenir. Davis
informed Officer Talbottthathe was allergic to pork and foods containing seedshaddbeen
alergic to those item%for a long time: Dkt. 21-4, parab; dkt 214, pp. 56. Officer Talbott typed
whatMr. Davistold him regarding his food allergies verbatim into his Inmate Medical Asse$sm
form. Dkt. 21-4, para6; dkt. 2%4, pp. 56. Mr. Davis did not inform Officer Talbott that his
religious beliefs prohibited him from eating certain foods. Dkt. 21-4, para. 7.

On May 3, 2018, Mr. Davisubmitted a grievance via tl&Jkiosk system. Dkt. 25,
para.3; dkt. 21-5, p. 5ln this grievance, Mr. Dawgindicated he was allergic to pork, was lactose
intolerant, had diverticulitisand was unable to eat corn, processed meatjoed tomatoedd.
Mr. Davisalso statethathecouldnot eat pork because of his religious beliefsNurse Courtney
Nichols responded tthis grievance on May 4, 2018. Dkt. -5l para4; dkt. 215, p. 5.Nurse

Nichols told Mr. Davisthat she would place him on the list to see H@J medical provider
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regarding his concernsd. NurseNichols then placed Mr. Davieame on the list to see th€J
medical providerld.

NurseWashington examined Mr. Davégjain on May 7, 2018. Dkt. A, para.7; dkt. 2+
6, p. 8. Duringthis examinationMr. Davis requestedch special diet to prevent flatgs of his
diverticulitis. Dkt. 21-6, para.8; dkt. 216, p. 8. Washington then confirméuht Mr. Davis had
been diagnosed wittiverticulitis by his primary care physician at Family Health Center and
orderedMir. Davisto be placed on a bland dibat excludeghrocessed meats, tomatpasd foods
containingseeds because those were the food iteat$/r. Davisindicated had previously caused
flare-ups of hisdiverticulitis. Dkt. 21-6, para.8; dkt. 216, p. 8, 10 Nurse Washington also
instructed the medical staff to submit a Special Diet Request ForMrfdbavisto the kitchen
staff. Id.

Thekitchen received Mr. Davi§pecial Diet Request Form later that same Beky. 21-

3, para4; dkt. 213, p. 6. Pursuant toithform, pecific menu items were substituted fdr. Davis
in lieu of the menu items he was restricted from eafdig. 21-3,para.5, dkt. 21-3, p. 8.

Mr. Davisfiled another Grievance on May 8, 2018. Dkt-2para5; dkt. 215, p. 8.In
this grievanceMr. Davis complainedhathewas not receivingny meat and stated he could eat
chicken, beef and fishd. NurseNichols responded tthis grievance on May 12, 2018nd told
Mr. Davis she would follow up with th&CJmedical provider to get clarification dms dietary
restrictions|d.

When Nurse Washington wasformed that Mr. Davisad complained about not being
served meathe amendedhe order to allowMr. Davisto be served processed meattiser than

pork.Dkt. 21-6, para.9. NurseWashington did not believe the reintroduction of processed meats
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to Mr. Davis diet would increase the likelihood afdiverticulitisflare-up as long as#ir. Davis
avoided the other food itentisathad previously caused such flare-ups.

On May 16, 2018, the kitchen staff receivdd. Davis amended Special Diet Request
Formandamendedis menu substitution lisiccordingly. Dkt. 21-3parsas., 6, 7 dkt. 21-3, pp. 6,
10. Mr. Davisdid not complain again about his diet causingjverticulitis flareup. Dkt. 21-6,
para.10.

B. Religious Diets

Pursuant to the FCJ policy on special religious dieés) inmateequests special diet for
religious reasonwhen he first arriveat the facility, the booking officer documsrihe request in
the Jail Management System and inssudbe inmate to submit an Inmate Request to the jail
administration detailinghe requestDkt. 21-1, para.5. The administration then investigatbe
religious diet request and consudiith thelndiana Department of Correctioeligious regulations
or religious counsel to determine whether to approve or deny the relgu€3cethe inmatés
religious diet requess approved, the jail administration forwarthe information to thé=-CJ
medical department@andkitchen staff implemens the religious dietary request substituting
compliant items in liesnoncompliant menitems.Id.

FCJ purposefully serve very few items containing porko reduce the frequency of
religious diet substitutionsd. at para. 6; dkt. 2B, para. 9ltems such as hot dogs and bologna
which are traditionally made of pork are instead made of beef, chickearkey. Id. The only
pork menu items served on the FCJ menu during the period relevantdotibisvere breakfast
sausage, hamand pork and beankl. However, when an inmate has been approved for@orio

diet, thoseitems aresubstituted for a nepork alternative Id. The kitchen staff maintains an
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Allergies Logging Shedisting the inmates who are on Aaork dies for religious reason®kt.
21-3,para8; dkt. 21-3, p 12.

Mr. Davis request to be placed on a-pork diet was grante@nd thekitchen staff was
instructed to providéim with nonpork alternative. Dkt. 21-1, para7. His name was placed on
the"No Pork: Religious Merlusection of the Allergies Logging Sheet. Dkt-2Yara.g; dkt. 2t
3, p. 12Whenevetheday'smenucontained a pork item, Mr. Dawsgas providedvith anon-pork
alternative Dkt. 21-3,para8.

The kitchen staff ensusehe foodis hygienic and free of foreign objects by requiring all
individuals who came into contact with food to thoroughly wash their hands, avoid cross
contamination, and wear hair nets and protective gloves. Dkt. [24r&10.

C. The Defendants$ Roles n Food Service and Medical Care

1. Sheriff Loop

Sheriff Loop was the duly elected Sheriff of Floyd County, Indiana during all times
relevant to thisction Dkt. 21-2, para2. Hewas nofpersonally involved in determining the special
dietary needs of individual inrtesor in implementing thosendividual dietary needdd. para6.

He did, however, oversegolicies and procedures to ensure the accommodatiB& dinmates
medical andeligiousdietary requirementdd. Sheriff Loop did not personally prepare or serve
food to the inmatedd. at parall. The kitchen stafis responsible for preparing inmate meals,
serving the meals to inmateand ensuring each respective inmaeerved menu items in
accordance with that inmaenedical and religious requiremernitk.

At no time did Mr. Davissubmit a request to Sheriff Loop about changing his diet, and

Sheriff Loop was noaware ofMr. Davis specific dietary requirementkl. at 13. SheriffLoop
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was never aware &fr. Davis food containing saliva or pubic hamor did he ever place any such
substances into Mr. Davis' foold.

Sheriff Loop is not a medical professioraddid notprovide medical care to Mr. Davis
or any other inmatdd. at para. 8Instead, he sought to ensure that inmates reegipeopriate
medical care byiring or contracting withmedical professionald¢d.at paral4. Becaus&heriff
Loop is nota medical professional, hrelied on the medical staff to make decisiaf®utthe
medical care provided to Mr. Davand othernmatesid. paral5. Sheriff Loop had no reason to
believethatMr. Davishada serious medical ne¢datwasbeing ignored by the FQdedical staff
or kitchen staffld. atparalO.

Although Sheriff Loop was thdinal decisionmaker and policymakatrFCJin regardng
administrative and security policies, he was not the final decision maker regandidical
decisions or decisions relating to inmate medical dietary requirenetrasparal3

2. Captain Furman

Captain Furman was theCB Commander at all times relevant ttus action. Dkt. 2411,
para. 2He did not personally prepare or serve food to the inmatt€<J Id. at parall. He was
not aware ofMr. Davis specific dietary requirementkl. He had no reason to believieat Mr.
Davishada serious medical nedidatwasbeing ignored by the FGQdedical stafor kitchen staff
Id. atpara.10. He was never aware &fir. Davis food containing saliva or pubic hairor did he
ever place any such substances into Mr. Davis' fiabd.

Captain Furmais not a medical professional, nor did he ever personally provide medical
care toMr. Davis or any other inmatéd. at para8. Instead, he sought to ensuretthmanates
receiveappropriate medical care hyring or contracting wittmedical professionalid. atpara.12.

Becausdneis nota medical professional, elied upon the medical staff to make decisiabsut
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the medical care provided ktr. Davisand othernmatesld. paral0.Hedid nothave any personal
involvement in Mr. Davismedical careand treatment, nor did h&etermine what diaty
restrictions were medically necessary & Davis Id. at para. 9.

[l.
DISCUSSION

A. Legal Standards

1. Fourteenth Amendmemedical Claims

Mr. Davis was a pretrial detainee at the time he was allegedly derspecal diet to
accommodate his medical neediberefore, his claims are properly analyzed under the objective
unreasonableness standard of the Fourteenth Amendwigartda v. Cty. of Lake900 F.3d 335,

352 (7th Cir. 2018):[T]he controlling inquiry forassessing a due process challenge to a pretrial
detaine&s medical care proceeds in two steddcCann v. Ogle County909 F.3d 881, 886

(7th Cir. 2018). The first stefasks whether the [] defendants acted purposefully, knowingly, or
perhaps even recklessly when they considered the consequences of their handling @fgplainti
case]' Id. (quotingMiranda, 900 F.3d at 353). Negligence or even gross negligence is not enough.
Id. In the second step, the Court focuses the totality offacts and circumstances faced by the
individual alleged to have provided inadequate medical care and to gauge objectitiput
regard to any subjective belief by the individuwaWhether the response was reasonabte.
Interference with prescribeteatment, including a medically appropriate diet, is a-veglbgnized
example of how nonmedical prison personnel can create objectively unreasonable conditions of
confinementMcDonald v. Hardy821 F.3d 882, 890 (7th Cir. 2016).

2. First Amendment Religious Diet Claims

To avoid summary judgment @first Amendment claing pretrial detainee must present

evidence from which a reasonable jury could find thatlefendants placed'aubstantial burden
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on his ability to practice his religiomhompsa v. Bukowski  F.App'x___, 20 WL 2097278

*3 (7th Cir. 2020)citing Hernandez v. Comnof Internal Revenyet90 U.S. 680, 699, 109 S.Ct.
2136, 104 L.Ed.2d 766 (1989%aufman v. Pugh733 F.3d 692, 696 (7th Cir. 20).3)[A]
substantial burden on the free exercise of religion . . . is one that forces adhesergbgidn to
refrain from religiously motivated conduct, inhibits or constrains conduct or expression that
manifests a central tenet of a persarligious beliefs, or compels conduct or expression that is
contrary to those beliefsKoger v. Bryan523 F.3d 789, 798 (7th Cir. 2008) (internal quotation
and citation omitted)it is not for the Court to determine whether the plaistiifeligious beliefs

are mistaken omsubstantial. . . Instead, our narrow function in this context is to determine
whether the line drawn reflects an honest convictibtobby Lobby 134 S. Ct. at 2779A]
prisoners religious dietary practice is substantially burdened whepribenforces him to choose
between his religious practice and adequate nutritibielson v. Milley 570 F.3d 868, 879
(7th Cir. 2009).

3. Individual Liability under § 1983

"Individual liability under 8 1983... requires personal involvement in the alleged
constitutional deprivatioh. Colbert v. City of Chicagd@51 F.3d 649, 657 (7th Cir. 2017) (internal
guotation omitted) (citingVolf-Lillie v. Sonquist699 F.2d 864, 869 (7th Cir. 1983%€ction 1983
creates a cause of action based on personal liadmiityredicated upon fault. An individual cannot
be held liable in a 8 1983 action unless he caused or participated in an alleged constitutional
deprivation.... A causal connection, or an affirmative link, between the misconduct cochplaine

and the offical sued is necessaty).

10
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B. Analysis of Claims Against Sheriff Loop and Captain Furman

There is no evidence that Mr. Davis was denied a special diet to accommodate his medical
needs or his religious beliefs. His requests for a special diet were propesseahnt to the FCJ
policies for assessing and providing special diets. Both requests were ultimategdgand the
kitchen staff was instructed to provide him with fmork alternatives, as well as alternatives to
food items that have historically caused hovexperienceliverticulitis flare-ups.Contrary to the
allegations in the complaint, there is no evidence that Mr. Depegial diet meal trays were ever
contaminated with saliva or pubic hair.

There is also no evidence that Sheriff Loop or Captain Furman were personalgihvol
in the assessment or implementation of Mr. Dangguests for a special diet. As supervisory
officials, the defendants were not involved in individual inmatxpuess for special diets. Even
if Mr. Davis had suffered a constitutional deprivation, the defendants may not beabéddfdir
the unlawful conduct of others under § 1983.

Finally, the Court finds that Mr. Davisomplaint is not evidence, and the allegations in
the complaint do not createyagenuine issueof material fact. When a plaintiff is proceeding
pro se, the Seventh Circinas heldhat

averified complaint—signed, sworn, and submitted under penalty of perumay

be considerethffidavit materialprovidedthe factual allegations otherwise satisfy

the affidavit criteria specified in Rule 56 of the Federal Rules of Civildehare

andthe declarant complies with 28 U.S.C. § 1746, which sets forth the requirements

for verification under penalty of perjury.

James v. Hale959 F.3d 307, 314 (7th Cir. 202@mphasis in originaljquotingFord v. Wilson

90 F.3d 245, 2487 (7th Cir. 1996)). Mr. Daviomplaint wasnot swarn or submitted under

penalty of perjury and therefore does not meet this standard.

11
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V.
CONCLUSION

For the reasons explained above, the defendants' motion for summary judgment, dkt. [19],
is granted. Mr. Davis' motion asking the Court to assist him with filing a new civil rights
complaint, dkt. [32], islenied

Judgment consistent with this Order shall now issue.

IT 1S SO ORDERED.

Date: 9/2/2020 Qmm o) m

/Hon. Jane l\/ljaggrrl}s-Stinson, Chief Judge
"United States District Court
Southern District of Indiana
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