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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
NEW ALBANY DIVISION
MICHAEL C. DAVIS,
Plaintiff,
V. CaseNo. 4:19¢v-00078TWP-DML

NEW ALBANY, INDIANA POLICE DEPT,
C. SHULTZ NAPD,andB. KORTE NAPD,

Defendants.

N N N N N N N N N N

ENTRY GRANTING DEFENDANTS ' MOTION FOR SUMMARY JUDGMENT

This matter is before the Court on the Motion for Summary Judgitigkit 27), filed by
Defendants Cameron Shult¢'Shultz") and BrandonKorte ("Korte") (collectively, "the
Defendants"). Plaintiff Michael C. Daviq“Davis’), pro se filed this action asserting claims of
false arrest and false imprisonmefte Defendant€ontendhat Davis’ claims fail as a matter of
law. For the reasons stated below, the Defendaatsmary judgment motiois granted.

. BACKGROUND

The standard for review on summary judgmenthatthe inferences drawn from the
underlying facts “must be viewed in the light mofdvorable to the nomoving
party'. SeeZerante v. DelLugab55 F.3d 582, 584 (7th Cir. 200®nderson v. Liberty Lobby,
Inc., 477 U.S. 242, 255 (198@yaus, the noAamoving partywas instructed on several occasions
of his right to respond to tr@immary judgment motigiout he has failed to file a responsgee
(Dkt. 30, Dkt. 31). Davis’ failure to respond to the Defendants' Motion requir€otiré to treat
the movantsversion of the facts as uncontesteskee Waldridge v. Am. Hoechst Corp4 F.3d
918, 922 (7th Cir. 1994 hildress v. Experian Info. Sery2014 Lexis 103738-11 (S.D. Ind.

2014) (J. Pratt); S.D. Ind. Local R.-86f) (“[in deciding a summary judgment motion, the court
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will assume that the facts as claimed by admissible evidence by the movant are admhitted wi
controversy except to the extent that the-nwvant specifically controverts the facts in that
party’s “Statement of Material Facts in Dispute” with admissible evidencegrfiak citations
omitted). The Defendants have properly supported their summary judgment motion by attaching
affidavits and dsignating evidence. Accordingly, the uncontested facts are as follows.

OnApril 16,2016, Davis was arrestethd charged in the Floyd Superior Court with child
seduction, two counts of dissemination of matter harmful to minors and two coinussif(Dkt.
29-2 at 7.) Shortly thereafter, hposted bond and was releasébDkt. 1 at 4) On April 17, 248,
Judge Maria GrangdtfJudge Granger'jssued aNo ContactOrderUpon Release from Custody
or Bail or Personal Recognizancestricting Davis from having contact witis daughterizarlean
“Jo” Davis("Jo Davis") (Dkt. 292 at 7)

Shultz and Korteare officers with the New Albany, IndianRolice Department. On
October 31, 2018, Shultz responded to a call at the Walmart locatarat_ine Road, New
Albany, Indiana (“Walmart”)in reference to a violation of a protection ordé&lpon arriving at
the Walmart, Shultz spoke 8o Davis Sheinformed Shultzhatshe was working in the Walmart
on October 312018 when she saw her fath Michael Davis, in the storelo Davis told Shultz
there was an active Protective Order which forbid D&as contactingher or from visiting
locations wher&eknew Jo Davis to biecated.After sheinformed Shultz of the Protecti@rder,
Shultz contacted New Albany Police dispatch which confirmed there was an Ruiieetive
Order and that Davis had been served with the Protective Order.

On October 31, 2018, Shultz also spoke with Walmart Loss Prevention employee, Joyce
Lamb ("Lamb"), who informed Shultzhat "Mike has been coming to Walmart for years and it

appeared he was here todaypick up medication or sonwher iteni. (Dkt. 292 at 10) Lamb



advisedShultz thashe would issue Davis a trespass warning if he came to the store @haitz
prepared a report regarding his investigation to documentiting that Davis wasnow aware
that his daughterJo Davis worked ahat particulaMWalmart and anyurther interaction with Jo
Davis at that location would be an intentional violation ofRhatective Orderld.

On October 31, 2018, Korte also responded to the call at Walmart in referencdati@wio
of a protection order. Shultz was the responding officer on the call and Korte was onty arese
Walmart to back up Schultz while he conducted his investigati@®4 at 1) He did not
participate in the witness interviews conducted by Shultz at Walmart on ©8tht2018 and did
not prepare the police report relating to Shultz’s investigation.

On December 27, 2018, Shultz responded to another call at the Walmart in reference to a
violation of a protection ordetJpon arriving at the WalmarShultz again spoke to Jo DaviShe
informed Shultzhatshe wastocking shelves on December 27, 2018 whensined around and
saw her father, Davis, standing behind héo. Davis told Shultz that Davis made a mean face
towards her at which timehewalked away from him and went to the rear of the store where she
cdled her mother whoontacted the police to report the incide(ikt. 29-2 at 2.

Shultz then spoke with Walmart LossPrevention employee Demetriug/atkins
("Watkins")who informed Shultz he witnessed Dawiside the store that dayVatkins provided
Shultz with a signed statement regarding his interaction with Davis atVélenart. In his
statement, Watkins repedthat when he told Davis that he had to leave the store, Davis stated
"he didn't know why he was being put out of the store and that he doesn't know when Earleen
Davis is working." Dkt. 292 at 11) Watkins also provided Shultz with viddootage from

Walmart's surveillance system which showed Davis inside the Walmd@eoember 27, 2018.



Shultz subsequently provided the video recordirtbed-loyd County, Indian@rosecutor’s Gice
for use in its prosecution of Davis.

On December 27, 2018, Korte also responded to the dispatch call at the Walmart in
reference to a violation of a protext order. Korte was only present at Walmart to back up Schultz
while he conducted his investigatioDkt. 294 at 2). As the backup officer, Korte did not
participate in the witness interviews conducted by Shultz at Walmart anibec 27, 2018d.

On December 27, 2018, Shultz prepared and signed an Affidavit for Probable €latesk
to his investigatiosat Walmart orOctober 31, 2018 and December 27, 20@3kt. 292 at 15)

He subsequently provided the Affidavit for Probable Cause to the Floyd County, Indiana
Prosecutor’s Office. Shultz affirms that albf the informationcontained in the Affidavit for
Probable Cause was a true and accurate representationirfbtheationhe received during his
investigationsand heneverreceived ay information which would have caused him to question
the accuracy or truthfulness the information provided to him by Jo Davis or the Walmart
employees he spoke to during imgestigations.(Dkt. 292 at 34.) Korte did not prepara police
report or Affidavit for Probabl€ause relatetb Shultz’s investigation.

After the Floyd County Prosecutor’s Office filed the Probable Cause Affidatht tive
court, Judge Grangefound there was probable cause to believe Davis committed a anche
issued a warrant for Davis’ arregDkt. No. 292 at4.) NeitherShultznor Korteservel the arrest
warrant upon Davis and neither toglart in Davis’ arrestrather, Officer Jacob Hannon
("Hannon")of the New Albany Polic®epartment was tharresting officer who took Davis into
custody on January 9, 2018d.; Dkt. 29-3.

II. LEGAL STANDARD




The purpose of summary judgment is to “pierce the pleadings and to assess the proof in
order to see whether there is a genuine need for thédtsushita Elec. Indus. Co. v. Zenith Radio
Corp., 475 U.S. 574, 587 (1986). Federal Rule of Civil Procedure 56 provides that summary
judgment is appropriate if “the pleadings, depositions, answers to interrogadodesdmissions
on file, together with the affidavits, if any, show that there is no genuine issuergsraterial
fact and that the moving party is entitled to a judgment as a matter of Hemsworth v.
Quotesmith.com, Inc476 F.3d 487, 4890 (7th Cir. 2007).In ruling on a motion for summary
judgment, the court reviews “the record in the light most favorable to thenoeimg party and
draw[s] all reasonable inferences in that party’s favdetante 555 F.3d at 584 (citation omitted).
Summary judgment is not appropriate if the dispute about a material fact is ‘ggénimderson
v. Liberty Lobby, In¢477 U.S. 242, 248A material facts genuine if “the evidence is such that
a reasonable jury could return a verdict for the nonmoving p&ityThe judge’s function is not
to “weigh the evidence and determine the truth of the matter but to determinenthetbds a
genuine issue farial.” Id. If there is a genuine issue of material fact, the Motion for Summary
Judgment must be deniett.

. DISCUSSION

As an initial matter, the Court notes that Davis brings this action agjlaénisliew Albany,
Indiana,Police Department and the two officeis.city police department is not a properly suable
entity because Indiana law does not provide for municipal police departments tdasbe sued.
See Sow v. Fortville Police De36 F.3d 293, 300 (7th Cir. 2011) (quotMgrtin v. Fort Wayne
Police Dep't 2010 WL 4876728, at *3 (N.D. Ind. Nov. 23, 2010)) ("[T]he Indiana statutory
scheme does not grant municipal police departments the capacity to sue or.'jelsapgears

the Defendants have relied on tpignciple becausenly theofficershave moved fosummary



judgment. Becauséhe New Albany, Indiana Police Department is not a suable entity, it
dismissedas a party to this action.

The Defendants assert that summary judgment is approfretause hte undisputed
evidence shows Davis' constitutional rights were not violategbarticular, theyargue thasince
Shultz and Kortevere not the officers that actually arrested Datisy did not subject Davis to
false arrest and/or false imprisonmefthey also contenthat Davis arrest was constitutional,
becausdghere was probable cause to believe Hetommitted a crime.The Defendantdurther
assert that even if the Court finds an issue of fact precludes summary judgmérgtber Davis’
consttutional rights were violatedsummary judgment is required becatisey are entitled to
gualified immunity. The Court will addresshe false arrest/false imprisonment claims before
turning to the issue of immunity.

A. False Arrest/False ImprisonmentClaims

Although Davis did not respond to the Defendants summary judgment motion, the facts
alleged in his Complaint are mostly consistent with the evidence designatee bgfendants.
The sole dispute is with Davis' identification of the officer(s) who effectuaiearrestin his
Complaint Davis allegeghat on April 16, 2018, he was arrested by New Albany, Indiana police
officers for serious allegations, for which he was later released aftergpbstial.(Dkt. 1 at4.)
OnDecember 27, 2018, he entered Walmart and while shopping, was approachetajrtvaot
security employeeandinformed that Walmart had recently hirdol Davis'the alleged victim” of
his April 2018 arrest, and she had obtained a restraining order againdthei4. Davisoffered
to stop shopping and leave, but sexurity offcersallowed him to finish shopping and escorted
him to a checlout clerkaway from Jo Davis Id. He alleges thabn January 9, 201%e was

arrested by the Defendants, New Albany police officers C. Shultz and B. Korte@aardharged



with invasion of privacy for being in Walmart on December 27, 20d8 He was detained ithe
Floyd County JaiWwhere hesuffered extreme emotional distresslaraumatic nightmares and was
subjected to a $20,000.00 bond before being relefased jail. Davis asserts that all of this
occurred without his violating laws or Walmart’'s store policies and without agiprmathe
Walmart employee who had obtainedeatraining order against hiffDkt. 1. at 4-5.) Thus, he
argues he has been the victim of false arrests and false imprisoivagis seeks reliefor
violation of his civil rights under 42 U.S.C. § 1983.

As noted by the Defendants in their brief, undeéiana law and Seventh Circuit precedent,
the courts use the same analysis for allegations of false arrest and false imgmisdi¥nfalse
arrest is one means of committing a false imprisonment, and every false arresithagra, a
false imprismment.’). Bentz v. City of Kendallville&s77 F.3d 776, 780 (7th Cir. 2009).

Probable causs an absolute defense to claims of wrongful or false arrest under the Fourth
Amendment irsection1983 suitsEwell v. Toney853 F.3d 911, 919 {7Cir. 2017). If an officer
has probable cause to arrest a suspect, the arrest was ndtrialtsdle causexists at the time of
an arrest if “the facts and circumstances within the officer's knowledae sufficient to warrant
a prudent person, or one i@asonableaution,in believing.. that the suspect has committed, is
committing, or is about to commit an offens@Villiamsv. City of Chicago 733 F.3d 749, 756
(7th Cir. 2013). (quotingsonzalez . City of Elgin, 578 F.3d 526, 53{7th Cir. 2009)).

Section 1983 creates a cause of action based upon personal liability and preglicated
fault. Anindividual cannot be held liable in a § 1983 action unless he caused or participated in an
alleged constitutional deprivationWolfLillie v. Sonquist699 F.2d 864, 869 (7th Cir. 1983)o
succeed in his claim against Shultz and Korte, Davis firgsiestablish that each officer either

participated in his arrest or caused his arrest.
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Despite Davisallegation in his Complaint that officers Shultz and Korte arrested him, the
designated eviehce supports that officer Hannon alone was the arresting offisethe non-
movant, Davis must "go beyond the pleadings { produce affidavits, depositions, answers to
interrogatories, or admissions on file) to demonstrate that there is evidenthipb a jury
could properly proceed to find a verdict in his favbtodrowski v. Pigattp712 F.3d 1166, 1169
(7™ Cir, 2013). Davis has designated no evidence to contratiietofficers testimoniesthat
Hannon was the arresting officer. BecalDasgishas not shown that either Shultz or Korte arrested
him, the Court will determine whether either Defendant cabsedo be arrested.

Concerning Korte, the evidence shatat on the October 31 and December 27, 2018 runs
to Walmart, he did not participata witness interviews, did ngrepare any reports redatto
Davis, did not prepare or sign the Affidavit for Probable caudgawis’ criminal casgand was
not present when Hannon arrested DaWefendants argue ésefacts arefatal to Davis' claims
against Korte. The Court agreesKorte is entitlel to summaryjudgment in his favor as a matter
of law because the undisputed evidence shows he did not participateamse Davis’ arrest.

Shultz, howevergconcedeghat he prepared and signed an Affidavit of Probable Cause
based upon thi@formation he gathered fnointerviewing witnesses dbctober 31 and December
27, 2018. Shultz arguéisat here is no evidence thiag entertainedgerious doubts as to the truth
of the statements in his Affidaviind hehadno reasons to doubt the accuracy of sh@tements
and nformationthat he submittedin his Affidavit to the prosecuting attorneyAfter submitting
his Affidavit to theProsecutor’s Office, the prosecuting attorfilgd the Affidavit with thecourt
and Judge Grangeissued the warrant which “caused” Davistemt. Although Shultzdid not
participate in the actual arreat) issue of fact exists as to whether Shudteteons "caused" Davis

being arrested.



TheDefendants argue that even if the Court finds an issue of fact exists rggahdither
Shultz “caused” Davis’ arresthey are still entitled to judgment as a matter of law becaose
prevail onhis claim of false arresfand false imprisonmentpavis must show there was no
probable cause for his arresEeeThayer v. Chiczewskir05 F.3d 237, 2467th Cir. 2012).
Probable cause to arrest is @vsolute defense to any claim under Section Efg8nst police
officersfor wrongfularrest. Mustafa v. City of Chicagal42 F.3d 544, 547 (7th Cir.2006).

Probable cause “requires only that a probability or substantial chance of crimin@y act
exists; it does not require the existence of criminal activity to be more likelyhaaenot true.”
Mucha v. Vill.of Oak Brook650 F.3d 1053, 10567 (7th Cir.2011) Probable cause “is a fluid
concept that relies on the commsense judgment of the officers based on the totality of the
circumstances.’United States v. Reed43 F.3d 600, 603 (7th Cir.2006§or this Court to make
a probable causteterminationit must “step[ ] into the shoes of a reasonable person in the position
of the officer[,]” Wheeler v. Lawsor§39 F.3d 629, 634 (7th Cir.2008), considering the facts
known to the officer at the time&armichael v. Vill. of Palatine, Ill.605 F.3d 451, 457 (7th
Cir.2010). This is an objective inquiry; we do not consider the subjective motivations of the.office
Whren v. United StateS17 U.S. 806, 810, 116 S.Ct. 1769, 135 L.Ed.2d 89 (1996&¢wise, for
a claim of false arrest or false imprisonment to sucegeter Indiana law, there must be an
“absence of probable causeRow v. Holt864 N.E.2d 1011, 1016 (Ind.2007).

TheDefendants contend the undisputed evidence shows there was probable caest to arr
Davis for commiting the offense of Invasion of Privacy in violation of I.C. 8451-15.1.That
statuteprovides in pertinent part:

(a) A person who knowingly or intentionally violates:

(1) a protective order to prevent domestic or family violence or harassme issu
under IC 34265 (or, if the order involved a family or household member, under IC
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34-262 or IC 344-5.15 before their repeal); . . . commits invasion of privacy, a
Class A misdemeanor

Ind. Code Ann. § 35-46-1-155pecifically, The Defendants poino the following evidence:
...Shultz first responded to a call at the Walmart regarding Davis on October 31,
2018. At that time, Shultz spoke to Jo Davis who told Shultz Davis had seen her
working in the storeShultz also interviewed a Walmart Loss Prevention employee
who told him Davis had been in the store at the same time as Jo Bhuitz then
confirmed with dspatch that a Protective Order had been served upon Davis.
However, at that time, Shultz did not take any action beyond preparing a report to
memorialize the fact Davis was aware Jo Davis worked at Walmart.
On December 27, 2018, Shultz again respondeal ¢all at Walmart regarding
Davis violating the Protective Order which forbade him from going to Jo Davis’
place of employmentShultz spoke with Jo Davis and a Walmart Loss Prevention
employee and obtained a signed statement from the Loss Preventicyesnpl
indicating he had seen and interacted with Davis at the Waln&rtltz also
obtained a video recording which showed Davis in the Walmart at the same time
Jo Davis was working there.
(Dkt. 28 at 12).
The Court agrees that the undispugetlence shows Shultz acted in a reasonalalener
in preparing and signing the Affidavit for Probable CauBee evidence gathered by Shultz during
his two trips to Walmart wasufficient to create probable cause to believe Davis had violated
Indiana’s invasion oprivacy statute.t is undisputed that Jo Davis, the alleged victim, positively
identified Davis as having violated the no contact orddre Defendants were entitled to rely on
information reported by Jo DavisSeeCapps v. Stat€48 Ind. 472, 229 N.E.2d 794, 796 (1967)
(“A police officer may base his belief that there iagenable and probable cause for arresting a
person on information received from anotherlportantly, Shultz confirmed the existea of a
Protective Order which forbade Daviiom going to Jo Davis’ place of employmeniThe

information Shultz gathered durifgs October 31, 2018 investigation created probable cause to

believe Davis was aware Jo Dawerked at Walmatrt.
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The information Shultz gathered during his December 27,83@vestigation created
probable cause to believe Davis knowingly and/or intentionally violatedrmes of the Protective
Order when heeturnedto Walmart despite having already been served théHProtective Order
and put on notice that Jo Davis worked thefigne Court recognizes that Davis alleges in his
Complaint that while he shopped at the Walmart establishheedtd not "attempt to approach
nor approach, M®avis nor any registehe mayhave been assigned and did notate any laws
on his December 27, 2[&l, visit" (Dkt. 1 a 5). Davis' assertions may be true and he may
ultimately be found not guilty of invasion of privadyowever,the issue of Davis' guilt is not
relevant to a dermination of probable causar his arrest What is relevant is whether Shultz had
areasonable suspicion or justifiable belief based on specific facts and/or circumgtan&ssvis
was involved in criminal activity.The Court finds that he did.

In addition, Judge Grangateterminedhat probable cause existed for Dawisest. “[A]
judicial determination of probable cause in a criminal proceeding constitritea facieevidence
of probable cause. . . Marten v. Swain242 F. Supp. 3d 744, 762 (S.D. Ind. 201A&n exception
exists if there isevidence showing that “thinding of probable cause was induced by false
testimony, fraud, or other improper means saglthe defendant withholding material facts at the
hearing.” 1d. Here,there is no evidencthat the probable causffidavit was induced by false
testimony, fraud or other improper meahgkewise, there is nevidencehatShultz withheldany
material facts relating to his Affidavithus,the Court determiness a matter of latha probable
cause existed for Davis’ arremtd summary judgment is appropriate as to claims against Shultz.

B. Qualified Immunity

Finally, the Defendants assert that they are also entitled to judgnibairifavor because

they are cloaked with qualiiesmmunity. Thequalified immunity doctrine “protects government

11



officials from liability for civil damages insofar as their conduct does not viatégarly
established statutory or constitutionagjhts of which a reasonable person would have known.”
Pearson v. Callaharb55 U.S. 223, 231 (2009), quotiRigrlow v. Fitzgerald 457 U.S. 800, 818
(1982). When qualified immunity is presented as a defense, courts must first "(1) determine
whether the plaintiff has alleged the deprivation of an actual constitutigh& and, (2) if so,
determine whether that right was cleagbtablished at the time of taleged violation."Sparing

v. Village of Olympia Field266 F.3d684, 688 (7th Cir. 2001) (citin§aucier v. Katz533 U.S.

194 (2001))."Clearly established" for purposes of qualified immunity means that "the contours
of the right must be sufficienticlear thata reasonable official would understand that what he is
doing violates that right. Wilson v. Layng526 U.S. 603, 6145 (1999).The burden of defeating

an assertion of qualified immunity rests with iteintiff. Spiegel v. Cortesd 96 F.3d 717, 723

(7th Cir. 1999).

For qualified immunity to attactthe Defendantsdo not have teshow they had actual
probable causeRather, they need only show that they had "arguable probable c@rseg v.
Guernsey 777 F.3d 872, 878 (7th Cir. 2015ee alspGutierrez v. Kermon/22 F.3d 1003, 1008
(7th Cir. 2013)(qualified immunity provides shelter for officers who have at least "arguable”
probable causeBurritt v. Ditlefsen 807 F.3d 239, 250 (7th Cir. 201&)fficers are entitled to
gualified immunity if a reasonable officer could have mistakenly believed that probable cause
existed). As addressed abotlas Court has determined that probable cause clearly existed for
Davis' arrestShultz received information fromredible witnesses which created probable cause
to believe Davis hadommittedacrime, and a judicial officer agreed and issued an arrest warrant
Because Shulz and Korte'sconduct did not violate any dbavis' constitutional rightsthe

Defendantareentitled to qualified immunity
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IV. CONCLUSION

For the reasons stated above, the Defendsliotsbon for Summary Judgmern(Dkt. [27]),
is GRANTED .
SO ORDERED.

Date: 9/11/2020 O\"‘ﬁ" OMQ,‘#

TANYA WALTON PRATT, JUDGE
United States District Court
DISTRIBUTION: Southern District of Indiana

Michael C. Davis

FLOYD COUNTY JAIL

P.O. Box 1406

New Albany, Indiana 47150

Corey J. Dunn
KIGHTLINGER & GRAY LLP
cdunn@k-glaw.com

R. Jeffrey Lowe
KIGHTLINGER & GRAY, LLP (New Albany)
jlowe@k-glaw.com

1 As noted in Section Il of this Order, tihew Albany, Indiana Police Departmentiismissedas a party to this
action.

13



