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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
NEW ALBANY DIVISION
Z.P, aminor, by hismother, R.S,,!
Plaintiff,
VS. No. 419-cv-00207dMS-DML

ANDREW SauL, Commissioner of the Social
Security Administration,

N N N N N N N N N N

Defendant.

ENTRY REVIEWING THE COMMISSIONER 'S DECISION

Plaintiff R.S, on behalf of Z.P.her minor son appealghe terminationand denialof
supplemental security income'SSI') benefits. On June 4, 2012, the Social Security
Administration [SSA") found that Z.Pwas disabled due to social and cognitive developmental

delays and granted benefits effectdanuary 1, 2012. Spe Filing No. 7-2 at 1821.] However,

on January 6, 2016, the SSA determined that Z.P. was no longer disabled because of medical

improvement and terminated his benefitsilifig No. 75 at 2] That determination was upheld

on reconsideration.Ffling No. 75 at 32] AdministrativeLaw Judge Dwight D. Wilkersorthe

"ALJ") held a hearing on April 11, 2018Filing No. 7-2 at 4670.] The ALJ issued a decision on

October 15, 2018, concluding that ZsRlisability ended as of January 6, 2016, and that he is no

otherwise disabled[Filing No. 7-2 at 1842] The Appeals Council denied a request for review,

[Filing No. 72 at 47], rendering the ALJ's decision the final decision of the SSA for purposes of

judicial review. 20 C.F.R.8 404.981 R.S., proceedingro sg, filed this action on behalf of Z.P.

1 To protect theninor clamants privacy pursuant téed. R. Civ. P. 5,2he Court uses the minor's
and his mother'mitials only.
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pursuant tat2 U.S.C. § 405(glasking the Court to review the ALJ's decisioRilifig No. 1]

l.
STANDARD OF REVIEW

"Social security disability benefits are designed for disabled workersplih¢ome
parents [or guardians] may obtain them on behalf of disabled children &s Kesib.v. Barnhart,

347 F.3d 990, 991 (7th Cir. 2003Jor a child to be considered disabled, it must be shown that
the child"has a medically determinable physical or mental impairment, which results in marked
and severe functional limitations, and which can be expected to result in death or whadtetas

or can be expected to last for a continuous period of not less than 12 thoathd).S.C.
§1382c(a)(3)(C)(i) A child's continued eligibility for benefits must be reviewed periodica2ly.
C.F.R. 8416.994a(a) All submitted evidence will be considered and decisions will be rfrade

a neutral basis, without any initial inference as to the presence or absdisabity being drawn

from the fact that [the child has] been previously found disabl2d.C.F.R. § 416.994a(a)(2)

To decide whether a chiddisability continues or has stopped, the SSA uses atiype
process. 20 C.F.R. § 416.994a(b)irst, it must be determined whether there has been medical
improvement in the child impairment or impairments since the last favorable decig0IC.F.R.

8 416.994a(b)(1) If there has been no medical improvement, the child is still disakded.

If there has been medical improvemethe second step is to determine whether the
impairment or impairments still meet or equal the severity of the listed impairment that was met
or equaled before20 C.F.R. 8§ 416.994a(b)(2)If the impairment or impairments still meet or

equal the severity of that listed impairment, the child is still disaldiegd.

2 In his opinion, the ALJ refers to a thretep processThis is the same standard, although the
Court will trifurcate the analysis that the ALJ terhssep threkinto three separate steps (steps
three, four, and five) in the interest of clarity.
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If the impairment no longer meets or equals the severttyedfsted impairment previously
met, the third step is to determine if the child is currently disa?€dC.F.R. § 416.994a(b)(3)

In making that determination, all impairments the chilow has will be considered.ld.
Specifically, it must be determined whether the ¢hitdirrent impairment or impairments are
severe.ld. If the impairments are not severe, the child is no longer disalded.

If the current impairments are severe, the fourth step is to determineewtiety meet or
medically equal the severity of a listed impairmed®. C.F.R. § 416.994a(b)(3)(ii)f the child
meets or medically equals a listed impaant) the child will be considered disabldd.

If the child does not meet or medically equal a listing, the fifth step is to deteifrtiee
child's condition"functionally equalsa listing. 20 C.F.R. § 416.994a(b)(3)(iii)To detemine if
a childs impairment or combination of impairments functionally equals a listing, the'schild
functioning must be assessed in terms of six broad functional arédemains”intended to
capture all of what a child can and cannot do: (1) acquiring and using information; (2) attending
and completing tasks; (3) interacting and relating with others; (4) moving about anpliziamg
objects; (5) caring for oneself; and (6) health and physicallvedtig. 20 C.F.R. § 416.926a(b)(1)
Generally, a child establishes functional equivalence to a listing by shtwiatked limitations
in two domains of functioning, or aextremeélimitation in one domairi. 20 C.F.R. 8416.926a(a)

A "marked limitation interferes'seriously"with a childs ability to initiate, sustain, or complete
activities in the domain, and dextremé& limitation interfere "very seriously. 20 C.F.R. §
416.926a(e)(2) If a child does not have marked limitations in at least two domains, or extreme
limitations in one domain, the chitibes not functionally equal a listing and is not disab2@.
C.F.R. § 416.924a(d) But if a childs current impairment or impairments functionally equal a

listing, the child will be considered disable?0 C.F.R. § 416.994a(b)(3)(iii)
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This Courls role in reviewing a disability decision is limited to ensuring that the ALJ
applied the correct legal standards and that substantial evidence supports 'théndlinbs.
Barnett v. Barnhart, 381 F.3d 664, 668 (7th Cir. 200&)tation omitted)."Substantial evidence
is such relevant evidence as a reasonable mind might accept as adequate ta sopphrsion.

Id. (quotation omitted). The ALJneed not evaluate in writing every piece of testimony and
evidence submittet.Carlson v. Shalala, 999 F.2d 180, 181 (7th Cir. 1993owever, théALJ's
decision must be based upon consideration of all the relevant evidémeaon v. Shalala, 19
F.3d 329, 333 (7th Cir. 1994Moreover,'[aln ALJ may not select and discuss only that evidence
that favors his ultimate conclusion, but mustcatite, at some minimum level, his analysis of the
evidence to allow the [Court] to trace the path of his reasdnibgaz v. Chater, 55 F.3d 300, 307
(7th Cir. 1995)

If the ALJ committed no legal error and substantial evidence supports tfed&cikion,
the Court must affirm the denial of benefits. Otherwise, the Court must generabyad the
matter back to the SSfor further consideration; only under rare circumstances can the Court
order an award of benefit§ee Briscoe v. Barnhart, 425 F.3d 345, 355 (7th Cir. 2005)

While an ALJ does have a heightened duty to develop the record when a claimant is
unrepresentelly counsel, the claimant is not absolved of all responsibility for making the record.
Johnson v. Barnhart, 449 F.3d, 804, 808 (7th Cir. 2006After all,"who is in a better position to
provide information about his own medicahdition,"than the partyBowen v. Yuckert, 482 U.S.

137, 146 n.51987) A court generally upholds the reasoned judgmertnofALJon how much
evidence to gather, even when the claimant lacks representisitms v. Astrue, 553 F.3d 1093,
1098 (7th Cir. 2009)Binion v. Shalala, 13 F.3d 243, 246 (7th Cir. 1994)Mere conjecture or

spewlation that additional evidence might have been obtained in the case is insufficiematd wa


https://www.westlaw.com/Document/I351df1488bb011d99dcc8cc3e68b51e9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_668
https://www.westlaw.com/Document/I351df1488bb011d99dcc8cc3e68b51e9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I1fcd781096fa11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_181
https://www.westlaw.com/Document/I87d40c52970211d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_333
https://www.westlaw.com/Document/I87d40c52970211d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_333
https://www.westlaw.com/Document/Ia2b9c8b3918611d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_307
https://www.westlaw.com/Document/Ia2b9c8b3918611d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_307
https://www.westlaw.com/Document/I0ed0f1a82c4911da8cc9b4c14e983401/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_355
https://www.westlaw.com/Document/I340e1617f2e211daa2529ff4f933adbe/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_808
https://www.westlaw.com/Document/Ic1e36f1e9c1e11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_146+n.5
https://www.westlaw.com/Document/Ic1e36f1e9c1e11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_146+n.5
https://www.westlaw.com/Document/I43f96300ed6511ddb5cbad29a280d47c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1098
https://www.westlaw.com/Document/I43f96300ed6511ddb5cbad29a280d47c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1098
https://www.westlaw.com/Document/I24b40ddb95fb11d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_246

a remand. Binion, 13 F.3d at 246In order to obtain a remand for failuredevelop theecord,
"a claimant must set forth specific, relevant faessich as medical evideneghat the ALJ did
not consider."Nelms, 553 F.3d at 1098

Il
RELEVANT BACKGROUND 3

Z.P. was born in February 2008 to R.&ilifg No. 72 at 46] R.S. first applied for SSI

benefits on behalf of Z.P. in April 2012, when Z.P. was four years old, alleging a disability onset

date of August 10, 2009.Filing No. 76 at 210.] At that time, evaluations showed that &P.

"skills for attention and memory, and perception and conde@ie] below expected levels.

[Filing No. 77 at 5] He was behind his peers in cognitive and perssaeailal development.

[Filing No. 77 at 15] In June 2012 he SSA isged adecision finding Z.P. disablexs of January

1, 2012 becaus&.P. met or equaledlstedimpairment, namely that of organic mental disorder

under Listing 112.11. $eeFiling No. 75 at 1920.] Since tke 2012finding of disability,Z.P. has

been diagnosed with Attention Deficit Hyperactivity DisordeAQHD") and Oppositional

Defiart Disorder {ODD") and has continued to exhibit behavioral problems, particularly in regard

to impulse control and socializationSeg Filing No. 710 at 296.] Z.P. has, however, performed

well at schoaql earning As and Bs, aritehas an abovaverage 1Q score.Filing No. 7-2 at 59

Filing No. 79 at 4 Filing No. 7-10 at 10-16

Z.P'!s eligibility for continued SSI benefits came up for revidwR.S!s request, a hearing
was held on April 11, 2018 before the ALJ, at which both Z.P. and R.S. test#iédg No. 7-2

at 4670] After being advised of her right to representation, R.S. procestledhe hearing

3 The partiesbriefs detail factsbout medical treatment and counseling that Z.P. has received.
Because those facts implicate sensitive and otherwise confidentigafiatbrmation concerning
Z.P, the Court will simply incorporate the facts by reference herein and articukgerial facts

as needed to resolve the pati@rguments.
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unrepresented by counsekFiling No. 72 at 47 Filing No. 75 at 82] R.S. maintained that Z.P.

remained disabled due to ADHD, developmental delay, learning disability, behaviora| estdie

ODD. [Filing No. 77 at 71] The ALJ compiled documentary evidence, including medical,

treatmentgevaluation, and educational recordSeg[Filing No. 7-2 at 3%2 (listing exhibits).]

Using the sequential evaluation set forth by the SSAALJEssued a decisioon October
15, 2018, finding as follows:
e At Step One, the ALJ determindutat the most recent decision favorabl& 8.
was theJune 4, 2018ecision finding Z.P. eligible for SSI benefitSeleFiling
No. 7-2 at 21] At that time, Z.P. had a medically determinable impairment of
organic mental disorder, which was found to mesting 112.11 of 20 C.F.R.

Part 404, Subpart P, Appendix IEiling No. 72 at 21] The ALJ found that

Z.P. has experienced medical improvement in this impairment as of January 6,

2016. Filing No. 7-2 at 27

e At Step Two, the ALJ concluded that ZsFfmental disorder no longer meets or
medically equals the severity of Listing 112.11, and it has not since January 6,

2016. Filing No. 7-2 at 23

e At Step Three, the ALJ found that Z.P. currently suffers from the following

severe impairment®&tDHD and ODD. Filing No. 7-2 at 29

e At Step Four, the ALJ concluded that ZsRurrent impairments do not meet or

medically equal the severity of a listed impairmefilifg No. 72 at 29] The

ALJ specifically found that Z.Ps impairments did not meet or equasting
112.11 (neurodevelopmental disorders)Lasting 112.08 (personality and

impulsecontrol disorders). Hiling No. 7-2 at 29
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e At Step Five, the ALJ concluded that ZsFmpairments do not functionally
equal anyListings, as Z.P. has only ohmarked limitation in the six domains

and no éxtremé limitations. [Filing No. 72 at 38]

Accordingly, the ALJ determined that Zddisability ended January 6, 2016, and that he has not

become disabled again since that dakeling No. 7-2 at 39

R.S., still proceedingro se, filed an appeal, antthe Appeals Council denied reviem

July 6, 2019. Filing No. 7-2 at 4] As part of the appeal, R.S. submitted additional treatment and

educationatecords, but the Appeals Council determined this evidencandidshow a reasonable

probability that it would change the outcome of the [&]decisiont: [Filing No. 72 at 5]

R.S. then filed @ro se Complaint with this Court seeking reviemm behalf of Z.P. Hiling
No. 1] Under the headingStatement of Claii R.S. satedthat"[t|here was new evidence and
documentation of new diagnosis that was not taken into consideration. There was a lot of new

paperwork brought forth.[Filing No. 1 at 3] After the Commissioner filed the Record Transcript,

this Court ordered R.S. to file a brief in support of Z.Elaim within 28 days. Hling No. 8]
When more than 28 days passed without a briefCthurt entered a Show Cause Order requiring
R.S. to submit a brief by no later than February 10, 2028Ise the Court would dismiss the case
for failure to prosecute.Fjling No. 9]

R.S. timely responded to the Show Cause Order on February 3,wA02@ letter
apologizing for the delay and briefly stating that she disagreed with the Commi'ssitmuesion
denying Z.P. benefits. F[ling No. 1Q] The portionof the letteraddressing théLJ's decision
reads as follows:

| would like my sons (sic) case to be looked into further and not closed. He has

been disabled for his entire life. He started as an infant being developmentally

delayed and receiving occupational therapy and speech to help him hit his
milestones. | ddhbdieve that he should have been found not disabled. He still
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currently has an IEP and is still having developmental and social issuefoeble
receive special education services during school. The time that Social Security
denying his benefits | want to point out was one of the most trying years for [Z.P.].

| have medical documentation as well as a new medical diagnosis because he had
been misdiagnosed all these years. He is now diagnosed with a disability that he
will have for the rest of his life.

[Filing No. 1Q] The Court entered an Order stating that R.S. had discharged her obligations under
the Show Cause Order and allowed her additionaHHongtil March 6, 2028-to file a separate
brief in support of her Complaint, bstiatedthat if she did not file a sepaedbrief, the Court would

construe her letter response to the Show Cause Order to be herfliefi No. 11 at 1]

The Court held a status conference on August 3,,222¢hich R.S. appearedEiling No.
19.] The Court entered a@rder noting that'plaintiff has not filed any support for the appeal
beyond the complaint, despite multiple opportunities to doad,ne\ertheless the Court granted
R.S. an additional 21 daysuntil August 24, 2026-to file a supporting brief. Hiling No. 19]
R.S. did not file a supporting brief.

.
DiscussIoN

ConstruingR.S'!s Complaint [Filing No. 1], and lettey [Filing No. 14, broadly, R.Ss
argumentscan be summarizeds follows (1) the ALJ's decision failed to consider additional
evidence not in the record, and (B ALJs decision is wrong because it is not supported by
substantiatvidence.The Court addresses each argument in turn.

A. "New" Evidence

R.S. contends that sHea[s] medical documentation as well as a new medical diagnosis
because [Z.P.] had been misdiagnosed all these years. He is now diagnosed wiihty thiat
he will have for the rest of his life.'E{ling No. 1Q] R.S. did not submit any new evidence beyond

the supplemental treatment and educational records previously submitted to this Sopeail.
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The Commissioner does not address this issue in his brief.

Sentence six 042 U.S.C. § 405(cgauthorizes courts to remand a case to the Commissioner
if "the claimant submit; yew and material evidericihat, in addition to the evidence already
considered by the ALJ, makes the Jd_decisioricontrary to the weight of the evidehae the
record! Getch v. Astrue, 539 F.3d 473, 483 (7th Cir. 200@)uoting20 C.F.R. 804.970(b).
However,"[m]edical evidence postdating the Ad.decision, unless it speaks to the pasent
condition at or before the time of the administrative hearing, could not havesdfteet ALX
decision and therefore does notahthe materiality requiremehtld. at 484

R.S. references a "new medical diagnosis" ahdisdiagnosis” in her letter brief but does
not submitanycorresponding recordsFi[ing No. 1Q] To the extent theeferencedecords reflect
new assessments of Z.P.'s impairments, even if documentation of such a diagresmsther
record, the proper recourse is to file a new application for benefits, not seek italmewvisirrent
application. See Getch, 539 F.3d at 484'If Mr. Getch has developed additional impairments, or
his impairments have worsened, since his first application for benefits, ynesuhmit a new
application.). See also McFadden v. Astrue, 465 F. Apfx 557, 560 (7th Cir. 2012evidence
which shows that an impairment has worsetisthot material because it does not describe [the
plaintiff's] condition in the period before the ALJ rendered her deésidknd, to the extent the
documentation referenced by Rwiigh on Z.P.'smpairments during the relevant time period by
virtue of a misdiagnosis, ¢#trecords are not before the Court, despite multiple opportunities for
R.S. to submit briefing with additional documentation.

Because the ALJ's decision is limited to Z.P.'s impairments at the time of ibieezny
new diagnoses or impairments are not properly part of this appeal. Instead, such nemeintpa

must be raised in a new applicatifor benefits Furthermore, R.S. has not submitted any
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additionalrecordsto the Cout that relate to the relevant time period. Therefore, this Court finds
that the ALJ did not err by failing to consider new or additional evidence of Z.P.'s irepéstm
and the Court will review the ALJ's decision based solely on the record evidence.

B. Substantial Evidence

R.S. argues that she "do[esdlieve that [Z.P.] should have been found not disabled. He
still currently has an IEP and is still having developmental and social iss&#s No. 1Q]

The Commissioner responds that the ALJ's decision is supported by substantial evidence

[Filing No. 17 at 9 In particular, the Commissioner argues that the ALJ reasonably determined

that Z.P. had no limitation in the domain of acquiring and using informagdmd No. 17 at 10
12], lessthanrmarked limitation in the domain of attending and completing taks)d No. 17

at 1314], and lesgshanmarked limitation in the domain of caring for onesdhilihg No. 17 at

15-17.

"Substantial eidence"is "such relevant evidence as a reasonable mind might accept as
adequate to support a conclusfoKnight v. Chater, 55 F.3d 309, 313 (7th Cir. 1995)he Court
"shall not reevaluate the facts, reweigh the evidence, or substitute [its] own judgntbat Df
the SSA: Id. Here, he medical, treatmengyaluationand educatioa records concerning Z.P.
support the AL$ determination that Z.Bimpairmentslid not qualify him as disabled, and R.S.
has not identified any specific determination by the ALJ that she belev®t supported by
substantial evidencdnstead R.S.simply states that she disagrees with the'&\tdnclusion,Jee
Filing No. 14, even though tCourt has provided her ample opportunities to file a supporting

brief and instructed her to more explicitly set forth the bases for her appeal.

4 To the extent R.S. is arguing that the ALJ erred by not sufficiently developimgdiel, R.S.
has not articulated such a claim wiglevant facts and specificity, and this Court rejects such an
argument.See Nelms, 553 F.3d at 1098
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The ALJs decisbn thoroughly analyzes each of the six domains set forth in the SSA
regulations and the corresponding evidence supporting ths Abdclusions as teachdomain.
A review of the record shows there is substantial evidence to support tlsecAhdlusiongs to
each of the six domains, including evaluations by teachers, medical records, rnitaadbes,
psychological evaluations, and testimony by R.S. and Z.P. Therefer€ptht finds that the
ALJ's findings are supported by substantial evidence.

V.
CONCLUSION

For the reasons above, the Court can find no legal basis preserRef.tiyreverse the
ALJ's decision thaZ.P. wasnot disabled after January 6, 2016. Therefore, the decision below is

AFFIRMED . Final judgment shall issue accordingly.

Date: 10/15/2020

/Hon. Jane Mjagém>s-8tinson, Chief Judge
'United States District Court
Southern District of Indiana
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