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Was a white employee discharged and rthsioated against because of his age,
race, disability, or possible workers’ compermaclaim, or was he fired for making an
inappropriate comment? On its motion fomsnary judgment, the employer contends that
there are no genuine issues of materialdackthat it is entitled to judgment as a matter of
law on nearly all of the employee’s claim§he employee contends that he is entitled to
present to a jury his Title Viilaims, as well as his lowammnon law claims. Thus, | must

determine which, if any, of the plairite§ challenged claims should go to a jury.

l. INTRODUCTION AND BACKGROUND

A. Factual Background

| set out only those factdjsputed and undisputed, sefént to put in context the

parties’ arguments concerning defendantNa&rmstrong Wheels Inc.’s partial motion for



summary judgment and resistance tb At least for the purmes of summary judgment,
the facts recited here are undisputetwill discuss additional factual allegations, and the

extent to which they are or are not disputedaterial, if necessarin my legal analysis.

Although GKN labeled its motion as motitmdismiss under Federal Rule of Civil
Procedure 12(b)(6), it has proceeded ai$ Were a motion for smmary judgment by
submitting documents, aappendix, and a statement of antested facts. Likewise,
Newkirk has responded to GKN’s motion astitvere a motion fosummary judgment.
Accordingly, | will treat GKN’s motion aa motion for summary judgment.

2 Newkirk has submitted his affidavit in resistance to GKN’s motion. However,
much of Newkirk’'s affidavit is based ohis information and/or belief, which are
insufficient to generate a gane issue of material fackor summary judgment purposes,
“[a]n affidavit or declaration wexl to support or oppose a nastimust be made on personal
knowledge, set out facts that would be admiesibevidence, and show that the affiant or
declarant is competent to tig on the matters stated.”eB. R. Civ. P. 56(c)(4). “Rule
56[c]’'s personal knowledge requirement prevents statements in affidavits that are based,
in part, ‘upon information and belief—irsad of only knowledg—from raising genuine
issues of fact sufficient efeat summary judgmentPace v. Capobian¢@83 F.3d 1275,
1278 (11th Cir. 2002kee Automatic Radio Mfg. Ce. Hazeltine Research, In839 U.S.
827, 831 (1950) (facts alleged on “informatiand belief” are not sufficient to create a
genuine issue of factf;amfield Tires, Incv. Michelin Tire Corp, 719 F.2d 1361, 1367
(8th Cir. 1983) (“UndeiRule 56]c], an affidavit filed irsupport of or in opposition to a
summary judgment motion must be based uftwnpersonal knowledge of the affiant;
information and belief is sufficient” to create amsue of material factgee also SCR
Joint Venture L.P. v. Warshowsky59 F.3d 133, 138 (2d Ci2009) (“The Rule’s
requirement that affidavits bmade on personal knowledgenist satisfied by assertions
made ‘on informatioand belief.””) (quotingPatterson v. County of Oneida, N.375 F.3d
206, 219 (2d Cir. 2004)Btewart v. Booker T. Washington .|n332 F.3d 844, 851 (11th
Cir. 2000) (“upon informatin and belief” insufficient)Causey v. Balagl62 F.3d 795,
803 n.4 (4th Cir. 1998) (“Rule 56[c] precludamnsideration of materials not based on the
affiant’s first hand knowledge.”Price v. Rochford947 F.2d 829, 83 (7th Cir. 1991)
(verification based on persdnknowledge or information ahbelief is insufficient to
oppose a motion for sumary judgment because it avoitte possibility of perjury);
Fowler v. Southern BleTel. and Tel. Cq.343 F.2d 150, 154 (5tir. 1965) (“knowledge,
information and beli& insufficient).



Plaintiff Brad Newkirk was employed ljefendant GKN Armstrong Wheels, Inc.
(“GKN”). GKN has an Employeklandbook. The Employee Hammbk states on its cover
in capital letters that: “THIS EMRRYEE HANDBOOK IS NOT A CONTRACT.”
Defendant’s App. at 22. Themployee Handbook further statagain in all capital letters,
on its inside cover that: “THIS ERLOYEE HANDBOOK DOES NOT CREATE A
REAL OR IMPLIED EMPLOYMENT CONTRACT.” Defendans App. at 23. GKN’s
Employee Handbook also stateést GKN “will not tolerate harassment of its employees
by anyone, including any . .employee. . . of GKN” and that this prohibition included
harassment “based upon a person’s rad@gfendant’'s App. at 33. GKN’s Employee
Handbook further states that:

GKN Wheels Armstrong employseshould disclose in good
faith instances of wrongdoing lmther employees at any level
with the knowledge that their noerns will be investigated and
dealt with properly and sensitiveind without fear of reprisal

or disciplinary action.

Defendant’s App. at 3%. Such disclosures “will be pragstly and impartially investigated
by the Human Resource Manager or other s&bikiX manager or designee.” Defendant’s
App. at 34.

GKN’s Employee Handbook further sets ole “GKN Code,” which is designed
to treat “employees justly.”"Defendant’s App. at 70, 76The GKN Employee Handbook

also provides that:

® All of our companies must operate employment
procedures which ensure tladitof the principles set out
in this Code and GKN’s Employment Policy and all
applicable laws and regulations are complied with and
are appropriate for localrcumstances and conditions.

3 GKN’s Employee Handbook states in twhert places that employees are to report
conduct which may lead to “a miscarriagé justice,” and that “concerns will be
investigated and dealt with properly andsively.” Defendant’s App. at 73 and 87.
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* All employment procedures must be fully
communicated to and undayed and upheld by all
employees.

* We will treat all of our emlyees fairly and all of our
companies and employees weihsure that there is no
discrimination against angmployee or prospective
employee on the grounds of gender, sexual orientation,
disability, religion, color, race or national or ethnic
origin.

® All of our companies will esure that there is no
discrimination against angmployee or prospective
employee on the grounds afe other than where, in
accordance with applicable law, contractual retirement
dates are agreed.

® All decisions relating to $ection for employment and
promotion will be basedn ability and merit.

® All of our employees areentitled to work in an
environment which respects their human dignity and
rights and which are free from all forms of harassment.

® All of our employees are entitled to clear terms and
conditions of employment, sitiplinary procedures, and
effective complaints and consultation process.

Defendant’s App. at 71.

GKN'’s Employee Handbook also states tt{gt is the responsibility of all GKN
companies and employeesdnsure that the GKN Code fsllowed and that the GKN
policies which underlie it are comptievith. Defendant’s App. at 71.

On October 4, 2010, Newkirk signedHandbook Acknowledgeent Receipt that
states: “l understand thétis employee handbook doast constitute an employment
agreement or contract, and that the contehthis document arsubject to change and

interpretation at the discretion of Management.” Defendant’s App. at 96.



In May 2014, a GKN employee reporteml GKN’s human resources department
that Newkirk had said “Nigger rig” in thamployee’s presence. &udition to making a
report, the employee made a hotline calinptaint to GKN about Newkirk using the
phrase, “Nigger rig.” Newkirladmitted in a written statementtthe has used the phrase,
“Nigger rig.”*

GKN investigated the complaint aboltewkirk’s statement by interviewing
employees. During the investigation, méhan one employee confirmed that Newkirk
used the phrase “Nigger rigii the workplace. GKN assexk Newkirk 13 disciplinary
points for harassment and terminated Nieki& employment on May 14, 2014. GKN'’s
Employee Discipline Form issued Newkirk in conjunction wh his termination stated:
“Discrimination. GKN has a zero tolerancdippwith regard to harassment of employees.

You admitted and were witnessed making a rastal” Defendant’App. at 104.

“Newkirk, subsequently, offered the falllmg explanation for this admission:

On the morning of May 14, 2@, | was questioned about an
occurrence that hadainspired at least the weeks prior.
Feeling upset and under a lotstfess, | did not know what to
say or how to react. | was askebhad said the phrase “Ni**er
Rigged,” and thinking back | actually could not remember that
moment what | had said. was worried and not thinking
clearly. Certainly, | wanted tbe honest if | had said such a
thing, so | said “yeh|sic] I did, | think, but that was so long
ago. | can’t remember for sureOnce | had a moment to calm
down and focus on the actualesns of the day that was in
guestion, | remembered thattlentire phrase never actually
left my lips.

Defendant’s App. at 108.



Newkirk appealed his termination. Ims appeal of his termination, Newkirk
admitted in his statement to using the phrasggér rigged”, but alleges that he might not
have said the whole phraseNewkirk offered thdollowing explanation:

On the morning in question, |, M Bradley Newkirk, went to
the shift meeting at the line sitb@ard. At the meeting, Josh
Harmon, Dave Schroeder and | weliscussing a die. | made
a comment that was taken out @dntext, in an attempt to
explain why we were using a dieat did not work right. The
comment made has been usediipny people for generations
as figure of speech; although Irail this does not make it any
more appropriate. Feeling b&or what had just started to
come out of my mouth, | immediately adjusted my comment.
The comment | made about a die had been “We Ni *paused*
Jimmy Rigged the die” knowing &l it was about to sound real
bad, | switched it to “Jimmy Riggé. | am not even sure how
much of the phrase | actualtyot out before | stopped and
changed what | said. Mever, according ([sic] my
recollection, and the recollecti of the coworkers present at
the time, | actually never finishélde statement. This comment
was made as a figure of speeuid not directed towards any
individual. There was no racialtent, it was just a slip of the
tongue.

Defendant’s App. at 106.

B. Procedural Background

On June 15, 2015, Newkirk filed suit lowa District Court in and for Emmett
County against GKN and John Doe defaridaalleging causes of action for age
discrimination, in violatiorof the Age Discrimination in Employment Act (“ADEA”), 29
U.S.C. § 623t seq, the lowa Civil Rights Act (“ICRA”), bwA Cobe Ch. 216, and Title
VII of the Civil Rights Actof 1964, 42 U.S.C. 8§ 200@ segq. disability discrimination, in

SNewkirk was accused of using the phrase “nigger rig” but he admitted to using the
phrase “nigger rigged.”



violation of the Americans With Disabilities Act, 42 U.S.C. 8§ 12HKkeq (the “ADA”);
and pendent state law claimg fareach of contract, wrongjf termination, defamation,
negligence, negligent inflictto of emotional distress,nd intentional infliction of
emotional distress. On July 7, 2015, GKN o&d this case to thfederal court asserting
federal question jurisdiction, pguant to 28 U.S.C. § 1441(bn July 31, 2015, Newkirk
filed an Amended Petdn in which he alleged the follomg causes of action: (1) age
discrimination, in violéion of the ICRA (Count I); revergace discrimination, in violation
of Title VII (Count 1l); (3) age discriminatn, in violation of the ADEA (Count Ill); (4)
disability discrimination, inviolation of the ADA (Count 1V); (5) promissory estoppel
(Count V); (6) wrongful termination (Count VI); (7) defanmati (Counts VIl and XI); (8)
negligence (Counts VIII and XIV); (9) negligemfliction of emotional distress (Count
IX); (10) negligent/intentional infliction of eational distress (Counts X and XII); and (11)
invasion of privacy (Count XIIl). On Noweber 17, 2015, GKN filed its Rule 12(B)(6)
Partial Motion to Dismiss Platiff's Amended Petition or, ithe Alternative, For Summary
Judgment (docket no. 15). On December 2, 2015, Newkirk resisted GKN’s motion. GKN,
in turn, filed a timely reply.

Il. LEGAL ANALYSIS

A. Summary Judgment Standards

Motions for summary judgmempssentially “define disputddcts and issues and . . .
dispose of unmeritoriousaims [or defenses].Bell Atlantic Corp. v. Twomb}\650 U.S.
544, 585 (2007) (internal quoiah marks and citation omitted¥ee Celotex Corp. V.
Catrett 477 U.S. 317, 323-24 (1986) (“One thie principal purposes of the summary
judgment rule is to isolate and dispose ofdatly unsupported claims or defenses. . . .").
Summary judgment is only appropriate whéhe pleadings, deositions, answers to

interrogatories, and admissions on file, togethigh affidavits, if any, show that there is
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no genuineissue ofmaterialfact and that the moving pairiy entitled to a judgment as a
matter of law.” ED. R.Civ. P. 56(c) (emphasis addedge Woods v. DaimlerChrysler
Corp., 409 F.3d 984, 990 (8th Ci2005) (“Summary judgment is appropriate if viewing
the record in the light mo&ivorable to the nonmoving party, there are no genuine issues
of material fact and the maoyw party is entitled to judgent as a matter of law.”).

A fact ismaterialwhen it “might affect the outcomef the suit under the governing
law.” Johnson v. Crook826 F.3d 995, 10058 Cir. 2003) (quoting\nderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (1986)). Thushétsubstantive law will identify which
facts are material.’Anderson477 U.S. at 248. Anssie of material fact igenuineif it
has a real basis in the recokhkrtnagel v. Norman953 F.2d 394, 395 (8th Cir. 1992)
(citing Matsushita Elec. Indus. Ce. Zenith Radio Corp475 U.S. 574, 586-87 (1986)),
or when “
guestion,”Woods 409 F.3d at 990 (quotingnderson 477 U.S. at 248)see Diesel
Machinery, Inc. v.B.R. Lee Indus., Inc418 F.3d 820, 832 (8 Cir. 2005) (stating

genuineness depends on “whether a reasenabj could returra verdict for the non-

a reasonable jury could retuanverdict for the nonmoving party’ on the

moving party based on the evidence”).

Procedurally, the moving party bear&étinitial responsibility of informing the
district court of the basis for its motion am@ntifying those portions of the record which
show a lack of a genuine issuéfartnagel,953 F.2d at 395 (citinGelotex 477 U.S. at
323), and demonstrating that it isidad to judgment aarding to law. See Celotexd77
U.S. at 323 (“[T]he motion may, and should,dranted so long as \atever is before the
district court demonstrates that the standard for the entry of surjudgrgent, as set forth
in Rule 56(c), is satisfied.” Once the moving party hasceessfully carried its burden
under Rule 56(c), the nonmoving partyshan affirmative burden to go beyond the
pleadings and by depositions, affidavits, diestvise, designate “specific facts showing
that there is a genuine issue for trial EDFR. Civ. P.56(e);Mosley v. City of Northwoods,
Mo., 415 F.3d 908, 910 (8t@ir. 2005) (“The nonmoving party may not ‘rest on mere
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allegations or denials, but must demonstatehe record the existee of specific facts
which create a genuine issue for trial.” (quotikgenik v. County of Le Sueut7 F.3d
953, 957 (8th Cir. 1995))).

As the Eighth Circuit Court of Appeals has explained,

“On a motion for summary judgment, ‘facts must be viewed in
the light most favorable to the nmoving party only if there is
a genuine dispute as to those factRicci v. DeStefane—
U.S. , 129 S. Ct. 2658, 78 174 L. Ed. 2d 490 (2009)
guoting Scott v. Harris550 U.S. 372, 380, 127 S. Ct. 1769,
167 L. Ed. 2d 686 (2007) (mtnal quotations omitted).
“Credibility determinations, thereighing of the evidence, and
the drawing of legitimate infenees from the facts are jury
functions, not those of a judge.”Reeves v. Sanderson
Plumbing Prods., In¢530 U.S. 133, 150,20 S. Ct. 2097, 147
L. Ed. 2d 105 (2000Quoting Anderson v. Liberty Lobby, Inc.
477 U.S. 242, 255, 106 S. Ct. 2505, 91 L. Ed. 2d 202 (1986).
The nonmovant “must do more thaimply show that there is
some metaphysical doubt asthee material facts,” and must
come forward with “specific f&s showing that there is a
genuine issue for trial.’Matsushita Elec. Indus. Co. v. Zenith
Radio Corp, 475 U.S. 574, 586-87, 1@ Ct. 1348, 89 L. Ed.
2d 538 (1986). “Where the reabtaken as a whole could not
lead a rational trier of fact tbnd for the nonmoving party,
there is no genuine issue for trial.Ricci, 129 S. Ct. at 2677,
guoting Matsushita475 U.S. at 587, 106 S. Ct. 1348.

Torgerson v. City of Rochest&43 F.3d 1031, 1042248th Cir. 2011)én bang.

In its en banadecision inTorgerson the Eighth Circuit Court of Appeals expressly

rejected the notion that sumary judgment in employment discrimination cases is
considered under a separate standard, dRegvesindCelotex’ Instead, the court held

as follows:

® The Eighth Circuit Court of Appeals hadeviously recognized, in a number of
panel decisions, that summary judgment isfadisred” or should be used “sparingly” in
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Because summary judgment is not disfavored and is
designed for “every action,” panslatements to the contrary
are unauthorized and shouldtriwe followed. There is no
“discrimination case exceptiond the application of summary
judgment, which is a useful pretl tool to determine whether
any case, including one allegingdiimination, merits a trial.

Torgerson643 F.3d at 1043. Thewek, | will consider GKN’s motion in this employment
discrimination case according to the same stalsdidnat | would appglin any other civil
case.

However, | must first observe that stafithe legal principles of summary judgment
in employment discrimination cases is a simpd& taApplying those principles to the paper
record that forms the judici@rucible that decides whichghtiffs may proceed to trial
and which get dismissed on a paper recofdrisnore daunting. Missing in the standard
incantation of summary judgmeptinciples is the role of experience. Justice Oliver
Wendell Holmes wrote, “The life of the law aot been logic; it has been experience.”

OLIVER WENDELL HOLMES, THE CoMMON LAw 1 (1881). Thus, experience teaches that

employment discrimination caseSee Torgersqr643 F.3d at 1043 @lecting such cases
in an Appendix).The rationales for this “employmentsdrimination exception” were that
“discrimination cases often turon inferences rather thaon direct evidence. ...,
E.E.O.C. v. Woodbridge Corp263 F.3d 812, 8148th Cir. 2001) én bang (citing
Crawford, 37 F.3d at 1341Bell v. Conopco, In¢.186 F.3d 1099, 110@th Cir. 1999)),
and that “intent” is generally a centrssue in employment discrimination cas&ge, e.g.,
Christopher v. Adam’s Mark Hotel437 F.3d 1069, 1071 (8th Cir. 1998) (citiGgl v.
Reorganized Sch. DiRR-6, Festus, Mp32 F.3d 376, 37@th Cir. 1994))see Simpson v.
Des Moines Water Work425 F.3d 538, 542 {8 Cir. 2005) (notag summary judgment
is disfavored in employment discriminatimases because they are “inherently fact-
based.” (quotingMayer v. Nextel W. Corp318 F.3d 803, 806 {8 Cir. 2003))). On the
other hand, the Supreme Court recognized, #ven in employment discrimination cases,
“the ultimate burden of persuading the trief fact that the defendant intentionally
discriminated against the plaintiff remaimt all times withthe plaintiff.”” Reeves v.
Sanderson Plumbing Prod#nc., 530 U.S. 133, 131(2000) (quotingrex. Dep’t of Cmty.
Affairs v. Burding450 U.S. 248, 253 (1981)).
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thoughtful deliberation osummary judgment in employment discrimination cases is
grounded in the consideration of each c#s®ugh a lens filtered by the following
observations.

Employment discrimination anetaliation, except in the mast cases, are difficult
to prove. They are perhaps radlifficult to prove today—morthan forty years after the
passage of Title VII and the ADEA, more tharenty years after the passage of the ADA,
and the FMLA—than during the earlier evolutiof these anti-discrimination and anti-
retaliation statutes. Today’s piayers, even those with only a scintiisophistication,
will neither admit discriminatory or retaliato intent, nor leave a well-developed trail
demonstrating it.See, e.g., Riordan v. Kempine831 F.2d 690, 697-98 (7th Cir. 1987).
Indeed, the Fifth Circuit Court of Appeals recamgd more than thirty-five years ago, that
“[a]s patently discriminatory practices becomélawed, those emploggebent on pursuing
a general policy declared illegal by Congreasal mandate will undoubtedly devise more
sophisticated methods to perpetuate discrimination among employRegers v. EEOC
454 F.2d 234, 239 (5th Cir. 1971) (latetied on by the Supreme CourtMeritor Sav.
Bank, FSB v. VinsomM77 U.S. 57, 65-67 (1986), as oakthe principal authorities
supporting recognition of a cau®f action for hostile enmanment sexual harassment
under Title VII).

My experience suggests the truth of thlagervation. Because adverse employment
actions almost always involve a high degrof discretion, and most plaintiffs in
employment discriminadn and retaliation casesre at will, it isa simple task for
employers to concoct plale reasons for virtually gy adverse employment action
ranging from failure to hire to discharge. i3s especially true, because the very best
workers are seldom employment discrimioatiand retaliation plaintiffs due to sheer
economics: Because the economic costs to the employeséoiniination or retaliation
are proportional to the caliber of the emmey discrimination or retaliation against the

best employees is thedst cost effective.See, e.qg., id. Rather, discrimination and
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retaliation plaintiffs tend to béhose average or below-aage workers—equally protected
by Title VII, the ADA, the ADEA—for whom plausible rationes for adverse employment
actions are readily fabricad by employers with evemmeager imaginatiorSee, e.g., id.
On the other hand, it is alselatively easy for disgruntled former employees to claim a
protected basis under federal and state distirimination laws as a reason for their
discharge when in fact theygyled no part. This is trueven when the former employee
and/or their counsel believe they did. This is what makes deciding these issues on a paper
record daunting.

Consequently, | turn to consider thetpms’ arguments for and against summary
judgment with both the @al standards for summary judgment and the teachings of

experience in mind.

B. Newkirk’s Title VII Reverse Race

Discrimination Claim

GKN attacks Newkirk’s Title M reverse race discriminain claim on two grounds.
First, GKN argues that there is no such cafsaction under Title VII because that act is
silent about reverse discrimtian. Second, GKN contendsaththis claim must also be
dismissed as untimely. | will takg each of GKN’s arguments in turn.

1. Is a Title VII reverse race digamination claim cognizable?

As | mentioned above, GKN contends thswkirk’'s reverse race discrimination
claim fails to state a alm because Title VII is silenbaut “reverse” discrimination. In
response, Newkirk argues that the Unitedest&@upreme Court has explicitly recognized
a claim for reverse race discrimination undéleTVIl and cites to the Court’s decision in
McDonald v. Santa Fe Trail Transp. Cd27 U.S. 273 (1976). McDonald the district
court held that “the dismissal of white ployees charged with misappropriating company

property while not dismissing a similarlyatged Negro employee does not raise a claim
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upon which Title VIl relief may be grantedld. at 278. The United States Supreme Court
unanimously reversed, concluding from then€ontradicted legislative history” that
“[T]itle VII prohibits racial discrimination against the white petitioners in this case upon
the same standards as would be applie were they Negroes . . . 1t. at 280. Since
McDonald,the Eighth Circuit Court of Appeals, a®ll as all other Federal Circuit Courts
of Appeals, has explicitly recognized salled reverse race discrimination claimSee
Schaffhauser v. United Parcel Serv94 F.3d 899, @ (8th Cir. 2015);Hammer v.
Ashcroft 383 F.3d 722, 724 (8th Cir. 2004ke alsdsore v. Indiana Uniy 416 F.3d 590,
592 (7th Cir. 2005)Leadbetter v. Gilley385 F.3d 683, 690 (6th Cir. 20048tover v.
Martinez 382 F.3d 1064, 1076 (10th Cir. 200Ryssell v. Principi257 F.3d 815, 818
(D.C. Cir. 2001);Bass v. Board of County Commissionetsé F.3d 095, 1103-1104
(11th Cir. 2001)Weeks v. Union Camp Cor@15 F.3d 1323, 2000/L 727771, at *6
(4th Cir. 2000) (unpublished decisioByers v. Dallas Morning New209 F.3d 419, 426
(5th Cir. 2000)jadimarco v. Runyaril90 F.3d 151 (3rd Cir. 1999)ilson v. Bailey934
F.2d 301, 304 (11th Cir. 1991)anphear v. Prokop703 F.2d 1311, 1315 (D.C. Cir.
1983)! Accordingly, this segment of GKN'’s motion is denied.

"Although all of the Federal Circuit Court$ Appeals have mognized reverse race
discrimination claims, they disagree about howanalyze the lastttor of the burden-
shifting framework found irMcDonnell DouglasCorp. v. Green411 U.S. 792 (1973).
Under McDonnell Douglas “[a] prima facie case of discrimination requires that the
plaintiff ‘(1) is a member of a protected gmy2) was meeting the legitimate expectations
of the employer; (3) suffered an advee®ployment action; and (4) suffered under
circumstances permitting an inference of discriminatio&haffhauser794 F.3d at 903
(quotingDavis v. Jefferson Hosp. Ass®85 F.3d 675, 681 (8t@Gir. 2012)). The Eighth
Circuit Court of Appeals as wedls the Sixth, Seventh, Tentimd D.C. Circuit Courts of
Appeals all require a reverse race discrimoraplaintiff to also show that “background
circumstances support the suspicion tha defendant is that unusual employer who
discriminates against the majority.Schaffhauser794 F.3d at 903 (quotirdgammer 383
F.3d at 724)see Gore416 F.3d at 592;eadbetter385 F.3d at 69G4ammer 383 F.3d
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2. Is Newkirk’s reverse race discrimination claim timely?
GKN, alternatively, argues that NewkiskTitle VII reverse race discrimination

claim is untimely because it was filed more tl9@ndays after he received his right to sue
letter from the Equal Employment Opportuntgmmission (“EEOC”). Newkirk counters
that his Title VIl reverse race discriminati claim is timely because his original Petition
contained a Title VII claim,lthough Newkirk concedes thia¢ did not use the word “race”
in that claim. Newkirk, alt@atively, argues that his TitMlIl reverse race discrimination
claim relates back to the date the origindlt® was filed and is, therefore, timely. GKN,
in turn, contends that Newkis Title VII reverse race discrimination claim does not relate
back. | will take up each difiese arguments in turn.

a. Did the original Petition contain a reverse race
discrimination claim?

The caption to Count Il of Newkirk’s origah Petition specifically states that the
Title VII claim being broughin that count is for “AGEDISCRIMINATION". Petition at
3. The accompanying text states that ‘@wefant's age was a motivating factor in the
discrimination.” Petition at 4. Clearly, theesificity of the allegations, combined with
the total lack of any referent@race in that count, demonsaathat Count Il of Newkirk’s

original Petition alleged only a claim of@discrimination in violation of Title VI.

at 724;Stover 382 F.3d at 107@&Russell 257 F.3d at 8181anphear 703 F.2d at 1315.
In contrast, the Third, Fiftand Eleventh Circuit Courts éippeals all apply an unaltered
McDonnell Douglasprima facie test in both run-the-mill discrimindion and reverse
discrimination casesSee Bas256 F.3d at 1103-110Byers 209 F.3d at 426adimarcq
190 F.3d at 151Vilson 934 F.2d at 304.

8 Accordingly, Count Il oNewkirk’s original Petition faild to state a claim. Title
VII prohibits discrimination against an individuah the basis of that individual's “race,
color, religion, sex, onational origin.” 42 U.S.C. § 2008)-2. Age is not a proscribed
basis for discrimination under Title VIIld. Thus, Title VII does not provide a remedy
against age discriminationSee Graham v. F.B. Leopold C602 F. Supp. 1423, 1424
(W.D. Pa. 1985)ev’d on other grounds/79 F.2d 170 (3rd Cir. 1985). Instead, the ADEA
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b. Does Newkirk’s reverse raceliscrimination claim relate
back?

Newkirk, alternatively, argues that his reserace discrimination claim relates back
to the date he filed his original PetitioKN argues that the relan back doctrine does
not save Newkirk’s reverse race discrimioatclaim because both Newkirk’'s charge with
the EEOC, as well as his origirfagtition, did not refer to race.

Federal Rule of Civil Procedure 15(c) prdes situations in which “[a]Jn amendment
to a pleading relates back to the date of the original pleadirp’R=Civ. P. 15(c)(1). In
particular, Federal Rule of Civil Procedurg(c)(1)(B) provides that an amendment relates
back to the date of the origihpleading when “the amenemt asserts a claim or defense
that arose out of the conduct, transactiomaaurrence set out or attempted to be set out
in the original pleading.” £D. R. Civ. P. 15(c)(1)(B).

Newkirk argues that his claim of reversgce discrimination relates back to his
original Petition becaws “[tlhere is a ‘common cor®f operative facts in the two
pleadings.” Plaintiff's Br. at 5 (quotinBensel v. Allied Pilots Ass'1387 F.3d 298, 310
(3rd Cir. 2004). GKN counters by citinglime of cases for the proposition that “an
untimely amendment that allegas entirely new theory of recovery does not relate back
to a timely filed original charge.’Fairchild v. Forma Scientific, In¢ 147 F.3d 567, 575
(7th Cir. 1998) (concludingthat an amendment contaigi a claim of disability

discrimination did not relate bk to the originatharge, which alleged age discrimination);

is the exclusive federal judicial remedy foaiohs of age discrimination in employment.
See Tapia-Tapia v. PotteB22 F.3d 742, 745 (1st Cir. 2008rtill v. Harris, 658 F.2d
134 (3rd Cir. 1981)Zombro v. Baltimore City Police Dep868 F.2d 1364, 1369 (4th Cir.
1989); Lafleur v. Tex. Dep’t of Healfhl26 F.3d 758, 760 (5th Cir. 199'Rligneault v.
Peck 158 F.3d 1131, 1140 (10th Cir. 199&\’d on other ground$28 U.S. 1110 (2000);
Chennareddy v. Bowsh&35 F.2d 315, 318 (D.C. Cir. 199 But see Mummelthie v. City
of Mason 873 F. Supp. 1293, 1328 (N.D. lowa 19@3vhere the facts giving rise to the
ADEA violation also give ris¢o a violation of an independent federal right, secured by
statute or the Constitution, a plaintiff may gpue either the ADEAr 8 1983 remedy or
both.”).
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seeManning v. Chevron Chem. Co., LL832 F.3d 874, 878-79 (5th Cir. 2003) (holding
that the plaintiff's disability discrimination clai did not relate back tihe originally filed
charges of race and sex discriminati@iinms v. Oklahoma ex r&lep’'t of Mental Health

& Substance Abuse Serv465 F.3d 1321, 1327 (10thrCil1999) (holding that the
plaintiff's amended charge did not relate bbekause the original charge alleged only race
discrimination, while the amended chargeigd “a new theory of recovery”-retaliation);
Evans v. Technologieapplications & Serv. Co 80 F.3d 954, 963-64 (4th Cir. 1996)
(holding that the plaintiff's age discriminatiahaim did not relate back to the originally
filed charge of sex discrimination).

The facts of this casdiffer from those irrairchild. There, plaintiff filed a charge
of age discrimination with the EEOC, buticdhot amend his EEOC discrimination charge
to include disability discmination until after the EEOC’§ling deadline had passed,
rendering his disability discrimination claim untimelyfairchild, 147 F.3d at 574.
Attempting to overcome his belatednessimgiff argued that his amended disability
discrimination charge related back to hisdlynfiled age discrimingon charge with the
EEOC. The Seventh Circuit Court of Appealected plaintiff's argurant, noting that the
plaintiff was alleging “an entirely new thoof recovery,” ad had not provided any
factual nexus to the original age discrimination chargge.at 575. Thus, the court of
appeals did not permit plaintiff's disability chargerelate back tthe original chargeld.
at 576. Fairchild is distinguishable from thisase because the plaintiffiairchild sought
relation back pursuant to an EEOC regolatwhich uses an engly different relation-
back standard from that enogked by Rule 15(c). Here, M&irk never sought to amend
his original charge of age discrimination witle EEOC to allege enges of both age and
reverse race discrimination.

A plaintiff must file a charge of discrimitian with the EEOC prioto bringing suit
in federal court.See42 U.S.C. § 2000e-5(f)(1Ratterson v. McLean Credit Unipd91
U.S. 164, 181 (1989Hutson v. Wells Dairy, Inc578 F.3d 823, 826 (8th Cir. 2009). This
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requirement gives the EEOC “tifiest opportunity to investigte discriminatory practices
and enables it to perform its roles of obtaining voluntary compliance and promoting
conciliatory efforts.” Williams v. Little Rock Mun. Water Work&l F.3d 218, 222 (8th
Cir. 1994). Because the EEOC cannot itigase a claim that it has not been notified
about, “[a]s a general rule, a Title VII plaifittannot bring claims in a lawsuit that were
not included in her EEOC chargeCheek v. W. & S. Life Ins. C&1 F.3d 497, 500 (7th
Cir. 1994) (citingAlexander v. Gardner—Denver Cd15 U.S. 36, 47 (19749¢ee Harlston

v. McDonnell Douglas Corp37 F.3d 379, 382 (8th Cir. 28). This rule serves the dual
purpose of affording the EEO@nd the employer an opponity to settle the dispute
through conference, coiliation, and persuasiollexandey 415 U.S. at 44and of giving
the employer some warning of the conduabwthbwhich the employeis aggrieved.See
Rush v. McDonald’s Corp966 F.2d 1104, 111@th Cir. 1992)Schnellbaecher v. Baskin
Clothing Co, 887 F.2d 124, 127 (7th Cit989). This rule is nqurisdictional, but rather

a condition precedent to bringingase based on those clain®ee Zipes v. Trans World
Airlines, Inc, 455 U.S. 385, 392 (1982). Howeybecause employment discrimination
laws are remedial in nature, courts must tmesadministrative chargéliberally in order

to further the[ir] remedial purposesDorsey v. Pinnacle Automation C@78 F.3d 830,
838 (8th Cir. 2002)see Nichols v. Am. Nat'l Ins. C@54 F.3d 875, 88@7 (8th Cir. 1998).
As a result, the Eighth Circuit Court of Appgdlas repeatedly recognized that a plaintiff
may “seek relief for any discrimination that g®wut of or is like or reasonably related to
the substance of the allegatianshe administrative charge.Nichols 154 F.3d at 887;
Wedow v. City of Kan. City, Mo442 F.3d 661, 672 (8th Cir. 200@&uncan v. Delta
Consol. Indus., In¢ 371 F.3d 1020, 1025t%8Cir. 2004). Thus, courts “do not require
that subsequently-filed lawsuits mar the administrative charges.Duncan 371 F.3d at
1025 (quotingNichols 154 F.3d at 887). Nonetheless, “there is a difference between

liberally reading a claim whichdkcks specificity,” and inventingx nihilg a claim which
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simply was not made.”"Shannon v. Ford Motor Co72 F.3d 678, 685 (8th Cir. 1996)
(internal citation omitted).

Newkirk's EEOC charge alleges he wdscharged and digminated against
because of his age. The chargelevoid of any reference tdewkirk’s race. | find that
discrimination on the basis ohce was not part of HiEEOC charge and could not
reasonably be expected to grawt of an EEOC investigain of the allegations in the
charge.See Bland v. Kans&sty, Kan., Cmty. Col] 271 F. Supp.2d 1280, 1283 (D. Kan.
2003) (holding that plaintiffailed to exhaust administragwremedies on claim of race
discrimination where plaintiff marked onlhe box referencing age discrimination on
EEOC charge form, and described only allegethtion of ADEA in“particulars” section
of form); see alsAjayi v. Aramark Bus. Servs., In836 F.3d 520, 52{7th Cir. 2003)
(plaintiffs EEOC charges of discrimination basen national origin not related to his age
discrimination complaint where date-of-bifteld was left blank, age-discrimination box
was unchecked, and nothing about plaintiifescription of the charge “would have
reasonably lead one to cong&uthat [he] was a victim of age discriminatiorFyndukian
v. United Blood Servsl8 Fed. Appx. 572, 574 (9th C2001) (holding that race, sex, and
age discrimination claims raised by employeder Title VII complant were not like or
reasonably related to retaliation ofp@arshe had filed with the EEOCJhompson v.
Fairmont Chicago Hotel525 F. Supp.2d 984, 989-9N.D. Ill. 2007) (holding that
discrimination based on race svaot reasonably related td@qg. Therefore, Newkirk has
provided no notice tthe EEOC and GKN that discrimitian based on race was an issue
for investigation and conciliatn efforts. Accorthgly, only Newkirk’s age discrimination
and retaliation claims against GKN may be brduglthis federal suit and this portion of

GKN'’s Partial Motion for Summaryudgment is granted.
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C. Newkirk’s Promissory Estoppel Claim

GKN next challenges Newkirk’'s promissoryi@spel claim, arguing that it fails as
a matter of law. Specifically, GKN arguesatiNewkirk cannot establish that it made a
clear and definite promise to him. GKN atsmntends that Newkirk cannot establish that
his reliance on statements in the GKN eoypke handbook were asonable. Newkirk
counters that statements in GKN’'s employasmdbook establish ¢ise elements of his
promissory estoppel claim. GKN argues tRaivkirk’s reliance orstatements in GKN'’s
employee handbook fails totablish the elements of prassory estoppel.

Under lowa law, the elements @fclaim for promissory estoppel are

(1) a clear and definite promig&) the promise was made with
the promisor's clear undersiding that the promisee was
seeking an assuranapon which the promisee could rely and
without which he would not ac{3) the promisee acted to his
substantial detriment in reasable reliance on the promise;
and (4) injustice can be avoided only by enforcement of the
promise.

Schoff v. Combinelths. Co. of Am 604 N.W.2d 43, 49 (lowa 199%ee Kolkman v. Rath
656 N.W.2d 148, 156 (lowa 2003). “The burd&rproof is on the plaintiff to prove an
estoppel,” and “strict proof dadll elements is required.'Schoff 604 N.W.2d at 50see
National Bank of Wrloo v. Moeller 434 N.W.2d 887, 889 (lowk89) (holding that the
plaintiff has the burden of proving promissagtoppel; “strict proobf all elements is
required.”). | will address each tfe disputed eleemts in turn.

1. Clear and definite promise

Newkirk argues that GKN’s employee rfdbook expresses clear and definite
promises to treat employees fairly, and conduoestigations prontfy and impatrtially.
GKN asserts that its employee handkdlid not make such promises.

To establish this element bis promissory estoppel claim, Newkirk must show that
GKN made a clear and definite promisgchoff 604 N.W.2d at 49: A ‘promise’ is ‘[a]
declaration . . . to do or foelar a certain specific act.’ld. at 50-51 (quoting B\CK’S

20



LAw DICTIONARY 1213 (6th ed. 1990)). “A promise‘edear’ when it is easily understood
and not ambiguous” and “definite’ when thesartion is explicit andithout any doubt or
tentativeness.’ld. at 51 (citing VBSTER S THIRD NEW INT’L DICTIONARY 419 (unab. ed.
1993)). Moreover, courts must “not impdypromise from representations made by an
employer, but will require strict proof thatettdefendant promised to do or not to do a
specific act, and did not simp$fate the employer’s view or impression of something.”
Finally, the lowa Supreme Cduttistinguished the definitioaf a promise from that of a
misrepresentation, that is, “a statement . .derta convey a particular view or impression
of something with théntention of influencing opinion or action.ld. at 51. A claim for
promissory estoppel cannot be a mere misrepresentation:

Although this distinction may appeto be a technical one, it

is of utmost importance. If wdo not make a firm and clear
distinction between a promisadia representation, discharged
employees could simply characterize negligent

misrepresentations as promisesl thereby avoid our rule that
employees may not recover foegligent misrepresentations
made by an employer or potet employer. Consequently, we

will not imply a promise fronrepresentations made by an
employer, but will require stricproof that the defendant

promised to do or not to dospecific act, and did not simply

state the employer's view or impression of something.

Id.

Newkirk points to the following statment, contained in GKN’'s employee
handbook, as an unambiguous promise madaKiy to him: “All of our employees are
entitled to clear terms and conditiored employment, discimary procedures, and
effective complaints and corigation process.” Defendant’s Apat 71 (emphasis added).
Newkirk argues that the verb “entitled” conveypromise to GKN employees of the right
to clarity in GKN’s employee disciplinary rasures. Newkirk butisses his argument by
pointing out that the employd®ndbook further states that: “All of our compamasst

operateemployment procedures which ensure thiaifahe principles set out in this Code
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and GKN’s Employment Policy and all applitalbaws and regulations are complied with
and are appropriate for local circumstances and conditiond.” (emphasis added).
Newkirk, however, does not site any case hgdirat language similar to that in the GKN
employee handbook constitutes a promise.

GKN argues that these statements aresstations and notgnises. Language
in GKN’s employee handbook clearly indicatiasit the information contained in it is
anything but definite. GKN’s employee handbook declares: “This document is subject to
change and interpretation at the disore of Management. THIS EMPLOYEE
HANDBOOK DOES NOT CHEATE A REAL OR IMPLIED EMPLOYMENT
CONTRACT.” Defendant’s App. at 23. €hemployee handbook goes on to provide the
following explanation for its role at GKN:

Our playbook is this Empl®e Handbook that contains
guidelines for the game. Albugh, no two situations or
opinions are ever exactly the same, this Employee Handbook
attempts to provide guidekrs for the way GKN Wheels
Armstrong will conduct its busess. The Employee Handbook
should serve as a resource flhemployees, but it should also
help managers and supervisors treat all employees in a fair and
consistent manner.

Defendant’'s App. at 26.Newkirk acknowledged the naefinitive nature of GKN'’s
employee handbook when he sigre receipt for it that states: “lI understand that this
employee handbook does not cinge an employment agreent@m contract, and that the
contents of this document are subject targe and interpretation at the discretion of
Management.” Defendant’s Apat 96. Thus, | concludbat GKN’s Employee Handbook
does not offer a promise, but rather représtére guidelines. To the extent that GKN'’s
Employee Handbook sets out procedures foniration and disciplie, these provisions
did not create any express or implied contractights enforceable by Newkirk. In fact,
GKN’'s Employee Handbook repeatedly disclaineed/ intention to create such rights.

Because there is no evidencesupport a finding of a cleand definite promise, Newkirk’s
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promissory estoppel claim fails, and | nesat discuss the remaining elements of this
claim. Nonetheless, | will briefly adelss the issue of reasonable reliance.

2. Reasonable reliance
GKN argues that Newkirk codilnot reasonably rely ondlstatements contained in

GKN’s Employee Handbook on aaaat of the disclaimers contained in that document. |
agree. IMAnderson v. Douglas & Lomason C640 N.W.2d 277 (Ma 1995), the lowa
Supreme Court considered the effetemployee handbook disclaimerkl. at 287-89.
The court observed that:

A disclaimer should be considered in the same manner as any
other language in the handbookascertain its impact on our
search for the employer’s intent . . . we simply examine the
language and context of thesdiaimer to decide whether a
reasonable employee, reagi the disclaimer, would
understand it to mean that the@aoyer has not assented to be
bound by the handbook’s provisions.

Id. at 288. The lowa Supreme Court instrudtest such an examination is guided by two
factors: “First, is the disclaimer clear in its terms: does the disclaimer state that the
handbook does not create any rights, or dussalter the at-will employment status?
Second, is the coverage of the disclainmerambiguous: what is the scope of its
applicability?” Id. Here, the disclaimers expressly deny that GKN's Employee Handbook
forms any promise by GK. Specifically, GKN’s EmployeBlandbook states, on its cover,

in capital letters that: “THIS EMRQRYEE HANDBOOK IS NOT A CONTRACT.”
Defendant’s App. at 22. KN's Employee Handbook furthestates, again in all capital
letters, on its inside cover that: HTS EMPLOYEE HANDBOOK DOES NOT CREATE

A REAL OR IMPLIED EMPLOYMENT CONTRACT.” Defendant’'s App. at 23. The
significance of these disclaimers was not losNewkirk. As | previously noted, Newkirk
acknowledged the non-definiswnature of GKN’s Employddandbook wheie signed a
receipt for the handbook that states: “I untéard that this employee handbook does not

constitute an employment agreement or conteantt,that the contents of this document are
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subject to change and interpretation at tiser@tion of Management.” Defendant’'s App.
at 96. Accordingly, | conclude thanhw reliance by Newkirk on the representations
contained in GKN’s Employee Handbook woblklunreasonable. Therefore Newkirk also
cannot establish the third elemef his promissory estoppelasin. Thus, this segment of

GKN'’s Partial Motion for Sumntg Judgment is granted.

D. Newkirk’'s Wrongful Termination

Claim

Not every “socially desirable conduct” amployee might engage in is actionable
under lowa’s public policy exceptiodasper 764 N.W.2d at 762. Riaer, to be actionable,
an employee’s purported protected conduct rbestclear and well-efined” under lowa
law such “that it should be und#ood and accepted in ourcggty as a benchmark” activity
for which employers cannot fire employeés.at 763. A well-defind public policy might
be embodied in lowa’s legislatively enacted statutes, lowa's Constitution, or even lowa’s
administrative regulationsld. at 763—74. lowa courtsave explicitly recognized the
discharge of an employee due to the empddy filing of a workers’ compensation claim
is contrary to public policy.SeeNapreljac v. John QHammons Hotels, Inc505 F.3d
800, 802 (8th Cir. 2007) (obsring that lowa common law fpvides a cause of action for
an at will employee who is discharged contrto public policy, which includes being
discharged due to the filing of a workers’ compensation clai@ri)ith v. Smithway Motor
Xpress, Ing 464 N.W.2d 682, 686 (lowa 1990) (recaymg discharge in retaliation for
pursuing rights under lowa workers’ compedrmalaws violates pblic policy and gives
rise to common-law cause of actioN)plo v. Parr Mfg., Inc, 445 N.W.2d 351, 353 (lowa
1989) (same)Springer v. Weeks & Leo C@29 N.W.2d 558, 560-lowa 1988) (same).

The elements of a claim of discharge violation of public policy are: *“(1)

engagement in a protected activity, (2varse employment action, and (3) a causal
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connection between the twoTeachout v. Forestiy Cmty. Sch. Dist584 N.W.2d 296,
299 (lowa 1998)seeGaston v. The Restaurant CB60 F. Supp.2d 742, 758 (N.D. lowa
2003); Fitzgerald v. SBbury Chem., In¢ 613 N.W.2d 275282 (lowa 2000)see also
Davis v. Horton 661 N.W.2d 533, 535 (lowa 2003equiring a plaintiff to satisfy the
following four factors: “(1) The existence afclearly defined puld policy that protects
an activity. (2) This policy would be undemad by a discharge from employment. (3)
The challenged discharge was the result di@pating in the proteetd activity. (4) There
was lack of other justification for the termination.”).

There is no dispute, at least for purpe@®f summary judgment, that Newkirk can
show that he suffered adverse employtation, in that he was firedbee Fitzgerald613
N.W.2d at 281 Teachout584 N.W.2d at 299. Thus,dlguestions, here, are whether or
not Newkirk can prove that he engaged in @tguted activity and that the adverse action
was caused by his protected activityee Fitzgerald613 N.W.2d at 281Teachout 584
N.W.2d at 299. In order to satisfy the “sation” element, “[t]he protected conduct must
be the determinative factor in tliecision to terminate the employeé&itzgerald, 613
N.W.2d at 289 (citing eachout584 N.W.2d at 301-02). Thu$tlhe causation standard
is high, and requires [the court] to detarenif a reasonable fact finder would conclude
[the employee’s protected activity] was tlketerminative factor in the decision to

discharge him.” Id. “[T]he protection afforded by anretaliatory legislation [or the
common law] does not immunize the compéaah from discharge for past or present
inadequacies, unsatisfactory performance, or insubordinatidedthout584 N.W.2d at
302 (quotingHulme v. Barrett480 N.W.2d 40, 43 (lowa 1992)).

It is not my place on a motion for summaugdgment to weigh the evidence and
determine the truth of the mattegee, e.g., Bunda v. Pott&69 F. Supp.2d 1039, 1046
(N.D. lowa 2005). However, here, viewing thecord in this casén the light most
favorable to Newkirksee Matsushita Elec. Indus. Cd75 U.S. at 587 (the court must

view all the facts in the light most favoraldethe nonmoving partymal give that party the
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benefit of all reasonable inferences that & drawn from the facts), Newkirk has not
generated a genuine issue of materialtfaatt his potential worker compensation claim—
the protected activity at isshere—was the determinative facin GKN’s decision to fire
him. See Fitzgerald613 N.W.2d at 289. “The caat®on standard in a common-law
retaliatory discharge case is higiidachout584 N.W.2d at 299 (citinglulme v. Barrett
480 N.W.2d 40, 42 (lowa 1992gccord Fitzgeralgd613 N.W.2d at 289. A plaintiff must
show “[tlhe employee’s engagement in protdatenduct [was] the datainative factor in
the employer’'s decision to takehaerse action against the employe@&éachout 584
N.W.2d at 301accord Fitzgerald 613 N.W.2d at 289. Newkirk merely alleges that he
had health problems which were workated and GKN knew of Newkirk’s health
problems prior to his termination. He doest allege that he ever filed a workers’
compensation claim, or threatghto do so. Instead, he alteges that GKN “knew that
there was a potential for [Newkirk] to fillor Worker's Compensation.” Amended
Petition. at  31. Newkirk does not allege thatvas fired to prevent his filing a workers’
compensation claim but, insteadleges that GKN fired him, “in whole or in part” due to

his “health problems.” Ameled Petition. at  32While causation geerally presents a

® The lowa Supreme Court has explaineat th “predominant” factor is different

from a “determinative” factor:

A purpose is predominant if it the primary consideration in

making a decision; while other ress may exist, they are less

influential than the predomamt purpose. A “determinative

factor,” on the other hand, need not be the main reason behind

the decision. It need only libe reason which tips the scales

decisively one way or the other.

Smith v. Smithway Motor Xpress, Int64 N.W.2d at 686ee also Teachoud84 N.W.2d

at 302 & n. 2 (rejecting a rule mandating thadtected conduct “bghe determining or
predominant factor’ in the employer’s decisiantake adverse action,” holding that the
proper standard requires orihat “the protected conduct mus# the determining factor,
not the predominant factor”).
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guestion of fact, | find that Nkekirk has not generated a genuissue of material fact as
to a causal connection between his termination and his possible pursuit of workers’
compensation benefits. Thus, this segmeh GKN’'s Partial Motion for Summary

Judgment is also granted.

E. Newkirk’s Defamation Claims

GKN also seeks summarydgment on Newkirk’s defamation claims against it and
the John Doe defendarits. GKN contends that Newkirk’ defamation claims fail as a
matter of law because he has not plead thesients with the reqeid specificity. GKN
also argues that the challedgstatements are substantiatiye and, therefore, non-
actionable. Newkirk argues that | cannandiss his defamation claims against the John

Does defendants since thosails are not directed at GKN. Newkirk also argues that

ONewkirk makes two separate defamaticaims in his Amended Petition. In
Count VII he alleges that he was defamedbgther employee at GKN. In Count XI, he
alleges that he was defamed by GKN andammore John Does defendants.

1District courts have the power to granmmary judgment when “the party against
whom the judgment is entered has had a full &ir opportunity to contest that there are
no genuine issues of materfatt to be tried and the parjyanted judgment is entitled to
it as a matter of law.’Burlington N. R.R. Cotz. Omaha Pub. Power Dis888 F.2d 1228,
1231 n. 3 (8th Cir. 1989). e although the John Does dedants have not yet appeared,
summary judgment may be granted in thewofaon the basis of the facts presented by
GKN, because all of the defentta are in a similar position &sNewkirk’s claims against
them and Newkirk has had a full and fair ogpaity to respond tthe issues underlying
GKN’s motion. See Chrysler Credit Corp. v. Cathe977 F.2d 447, 449 (8th Cir.
1992)((holding that distriatourt did not err when, in gnting summary jdgment for the
plaintiff, it also granted summary judgmeiot a nonmoving croskmant because the
crossclaimant’s “right to judgnmé turned on the same issues [the plaintiff's] right to
judgment.”);see Columbia Steel Fabricat v. Ahlstrom Recoverg4 F.3d 800, 802-03
(9th Cir. 1995) (affirming grarof summary judgment in Y@r of nonappearing defendant
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he has plead the defamatorgtsments with the required spiegty to provide notice to
GKN that one or more of ismployees defamed Newkirk. Wkirk, alternatively, argues

that | should reserve ruling on this portimGKN’s motion until discovery is completéd.

where plaintiff, in responsé summary judgment motiofiled by defexdant who had
appeared, had “full and fair opportunitylinef and present evidea” on dispositive issue
as to claim against nonappearing defendasdg also Abagninin v. AMVAC Chemical
Corp., 545 F.3d 733, 742 (9th IC2008) (holding district court properly granted motion
for judgment on the pleadings as to unsemef@ndants where sudefendants were in a
position similar to served defendants agaivisbm claim for relief could not be stated).

2Newkirk requests that | reserve ruling oistlas well as other portions of GKN'’s
motion, until after discovery is completed.dEeal Rule of Civil Procedure 56(d) (formerly
Rule 56(f)) permits a party oppgag summary judgment to request the court defer decision
on a summary judgment moii until adequate discovery is complete@ee Ray v.
American Airlines, Ing 609 F.3d 917, &(8th Cir. 2010)Roak v. City of Hazer189 F.3d
758, 762 (8th Cir .1999pulany v. Carnahanl32 F.3d 1234, 1238th Cir. 1997). The
Eighth Circuit Court of Appeals has explained that:

To obtain a Rule 56[d] cdimuance, the party opposing
summary judgment must filean affidavit “affirmatively
demonstrating . . . how postpament of a ruling on the motion
will enable him, by discovery oother means, to rebut the
movant's showing of the absenaka genuine issue of fact.”

Ray, 609 F.3d at 923 (quotindumphreys v. Roche d@nedical Lab., Ing 990 F.2d 1078,
1081 (8th Cir. 1993))see Ballard v. Heinema®48 F.3d 1132, 1138% (8th Cir. 2008)
(“Unless a party files an affidavit under FealeRule of Civil Procedure 56[d] showing
what facts further discovery may uncover diatrict court generally does not abuse its
discretion in granting summary judgment or thasis of the record before it.””) (quoting
Nolan v. Thompsqrb21 F.3d 983, 986 (8th Cir. 2008Rpark v. City of Hazen, Arkl89
F.3d 758, 762 (8th Cir. 999) (“When seeakia continuance, howewyghe party opposing
summary judgment is required fibke an affidavit with thedistrict court showing what
specific facts further discovery might uncoverSjanback v. Best Diversified Prods.,.Inc
180 F.3d 903, 911 (8th Cir929) (“Federal Rule of Civil xcedure 56[d] . . . requires the
filing of an affidavit with the trial courshowing ‘what specific facts further discovery
might unveil.”) (quotingDulany, 132 F.3d at 1238).
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Thus, the opposing party must “demongrabw discovery will provide rebuttal to
the movant’s claims.”Alexander v. Pathfinder, Inc189 F.3d 735, 744 (8th Cir. 1999).
Newkirk, as the party seeking a Rule 56(djtnuance, must do more than simply assert
that he may discover additional facts, andstrdb more even thaspeculate about what
those facts might be. Rather, as | explaineBathmers Mfg. Co. v. Automatic Equip.
Mfg. Ca, 70 F. Supp.2d 944 (N.D. lowa 1999)iln moving for relief under Rule 56(f),
a party must demonstrate specifically “hpastponement of a ruling on the motion will
enable him, by discovery orlwr means, to rebut the movarghowing of the absence of
a genuine issue of fact.”"Dethmers Mfg. Co 70 F. Supp.2d at 981 (quotiBgnmons Oil
Corp. v. Tesoro Petroleum CorB6 F.3d 1138, 1144 (Fe@ir. 1996), in turn quoting
Willmar Poultry Co. v. Mdon—Norwich Prods., In¢ 520 F.2d 289, 297 (8th Cir. 1975)
(1976)). To that end,

[tlhe party “may not simply rely on vague assertions that
additional discovery will prodeec needed, but unspecified,
facts.” Securities & Exchange @an’'n v. Spence & Green
Chem. Cq 612 F.2d 896, 90(bth Cir. 1980)cert. denied449
U.S. 1082, 101 S. Ct. 866, @6Ed.2d 806 (281). The rule
does not require clairvoyance the part of the moving party,
Enplanar, Inc. v. Marshll F.3d 12841292 (5th Cir.)cert.
denied 513 U.S. 926, 115 S. Ct13, 130 L.Ed.2d 275 (1994),
but the movant is “required to state with some precision the
materials he hope[s] to obtain with further discovery, and
exactly how he expect[s] thoseaterials would help him in
opposing summary judgmentKrim v. BancTexas Group,
Inc., 989 F.2d 1435, 1443 (5@ir. 1993). It is not enough
simply to assert, a la [the non-movant in the case], that
“something will turn up.”

Simmons Oil Corp 86 F.3d at 1144.

The reason underlying such requirements is that “it is well settled that ‘Rule 56(f)
does not condone a fishing expedition’ waer plaintiff merely hopes to uncover some
possible evidence otihlawful conduct].” Duffy v. Wolle 123 F.3d 1026, 41 (8th Cir.

1997). Thisis so, because “Rule 56[d] is not a shield that can be raised to block a motion
for summary judgment withowven the slightest showing liye opposing party that his
opposition is meritorious.”ld. (quotingUnited States v. Ligh?66 F.2d 394, 397 (8th Cir.
1985)). Therefore, “[a] party invoking itprotections must do so in good faith by
affirmatively demonstrating why he cannot resg to a movant’'s affiavits as otherwise
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Under lowa law, defamation is

“an impairment of a relational interest; it denigrates the opinion
which others in tB community have of the plaintiff and
invades the plaintiff's interest his reputation and good name.
A cause of action for defamatias based on the transmission
of derogatory statements, nainy physical or emotional
distress to plaintiff which magesult. Defamation law protects
interests of personality, not of property.”

Kiesau v. Bantz686 N.W.2d 164, 178owa 2004) (quotingchlegel v. Ottumwa Courier
585 N.W.2d 217, 221 (lowa998)). As | have previouslgxplained, damation under

lowa law consists of the “twin torts” of “ldd” and “slander,” wheré&ibel” is defined as

required by Rule 56(e) and hgwstponement of a ruling dhe motion willenable him,

by discovery or other means, to rebut thevamt's showing of the absence of a genuine
issue of fact.” Duffy, 123 F.3d at 14(again quotind.ight, 766 F.2d at 397%ee Elnashar

v. Speedway SuperAmerjdaL. C., 484 F.3d 1046, 1054 (8th Cir. 200Rpbinson v.
Terex Corp, 439 F.3d 465, 467 (8th Cir. 2006). Fetmore, the court does not abuse its
discretion to deny discovery before ruling@motion for summary judgment if the facts
the party seeking a continuance believesaih obtain would not prevent the entry of
summary judgmentSee Duffy123 F.3d at 14JAllen v. Bridgestone/Firestone, In@1
F.3d 793, 797-98 (8th Cir. 1996)Vhere a party fails to cariis burden under Rule 56(d),
“postponement of a ruling on a motiorr Bummary judgment is unjustifieddfumphreys

v. Roche Biomed. Labs., In®©90 F.2d 1078,aB1 (8th Cir. 1993)see also Stanback80
F.3d at 912 (quotinglumphreys990 F.2d at 1081).

Here, Newkirk has failed to file a motiamder Rule 56(f) or ean to present an
affidavit detailing the specific facts he expeto uncover through discovery and how those
facts might help him defeat GKN'’s Pattidotion for Summary Judgment. Moreover,
even if | overlooked Newkirls failure to provide an affavit, his response to GKN'’s
motion fails to provide the specific factsathdiscovery would neeal, and explain why
those facts would preclude summary judgmendeed, Newkirk makes only the sort of
“vague assertions that additional discoveuill produce needed, buinspecified, facts”
that are insufficient to require a continuan&ee Dethmers Mfg. C&0 F. Supp.2d at 981
(quoting Simmons Oil Corp 86 F.3d at 1144) (internguotation marks and citations
omitted). Consequently, Newkirhas failed to point torgy additional evidence that
discovery could uncover which would bear ive merits of GKN’s Partial Motion for
Summary Judgment. Accordinglydeny Newkirk’s request that | delay consideration of
GKN'’s motion until he has compleatéis discovery in this case.
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malicious publication, expressedher in printing or in writhg, or by signgnd pictures,
tending to injure the reputatioof another person @0 expose the persaa public hatred,
contempt, or ridicule, or to injure the persarthe maintenance of the person’s business,
and “slander” is defined as orallgication of defamatory materialPark v. Hill, 380 F.
Supp.2d 1002, 101MN.D. lowa 2005)Lyons v. Midwest Glazingd..L.C., 235 F. Supp.2d
1030, 104344 (N.D. lowa 2003¢cordKiesay 686 N.W.2d at 178Barreca v. Nickolas
683 N.W.2d 111, 116 (lowa 2004pelaney v. International Union UAW Local No.,94
675 N.W.2d 832, 839 (lowa 2004)heisen v. Covenant Med. Ctr., In636 N.W.2d 74,
83 (lowa 2001)Johnson v. Nickerseb42 N.W.2d 506, 510 (lowa 199&ara v. Thomas
512 N.W.2d 777, 785 (lowa 1994In order to establish@ima faciecase of defamation,
the plaintiff must prove thathe defendant “(1) publisidea statement that (2) was
defamatory (3) of andomcerning the plaintiff, and (4) rdged in injury tothe plaintiff.”
Kiesay 686 N.W.2d at 175 (quotingphnson v. Nickersom42 N.W.2d 506, 510 (lowa
1996)). The lowa Supreme Court has recognized that:

There are two kinds of libel: libg@er se and libel per quod. In
statements that are libelous ey, falsity, malice, and injury
are presumed and proof of tkeslements is not necessary.
Vinson v. Linn—Mar Cmty. Sch. DisB60 N.W.2d 108, 115-
16 (lowa 1985). “An attack on the integrity and moral
character of a party lsbelous per se.’'Wilson v. IBP, Ing 558
N.W.2d 132, 139 (lowa 1996).

Kiesay 686 N.W.2d at 175. Similarly, the lowa Supreme Court has recognized that
statements may constiéu‘slander per seBarreca 683 N.W.2d at 116 (cataloguing lowa
slander per se cases).

As | noted above, GKN args that Newkirk’'s defamation claims fail because he
has not alleged sufficient details of any géldly defamatory statements. | agree.
Newkirk's Amended Petition onlyontains allegations that, @@me unspecified date, an
employee, or employees, BKN “made one or more announcements to GKN workers that

someone had been terminatdde to inappropriate conduct and described the Act.”
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Amended Petition at § 37. Newkirk has failed to identity speaker, the content of the
allegedly defamatory statentenor their recipient.See Cedar Rapids Lodge & Suites,
LLC v. JFS Dev., IngNo. 09—cv—00175, 2@ WL 2836949, at *7 (ND. lowa July 19,
2010) (concluding that Plaintiffs had ple@ithdefamation claim with sufficient specificity
where Plaintiffs had identified both the egfker and the recipient of the allegedly
defamatory statements, as well as thateshents’ content). Therefore, Newkirk’'s
allegations are insufficient gupport his defamation claingee Freeman v. Bechtel Const.
Co., 87 F.3d 1029, 1032 (8th Cir. 1996) (affing dismissal of a slander claim where the
allegations did “not identify the defamatosyatements with any specificity, [did] not
identify the manner of oral publication, apdid] not allege thatfany agent of the
defendant’s acting within the scope of eayphent] published the statements to a non[-
Jprivileged recipient”). Accadingly, this segment of KN’'s Partial Motion for Summary

Judgment is also granted.

F. Newkirk’s Negligence Claims

GKN next seeks summary judgment on NeWk negligence claims contained in
Counts VIII and XIV. GKN argues that Newk's claim, in Count VIII, that GKN was
negligent in failing to conduetn investigation of whether Mdirk used the phrase “nigger
rig” in the workplace, failbecause GKN did conduct arvestigation and GKN did not
owe a duty to Newkirk. Similarly, GKN caoernids that Newkirk’s @im, in Count XIV,
that GKN was negligent in failing to keéjinformation surrounding his termination
confidential,” fails because theeis no duty to keep a termination confidential. Newkirk
contends that he had @t to a prompt, confidential, diligerigir, and justmvestigation.

Newkirk argues that, because there are questabout when and wothe investigation
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was conducted, | should reserve ruling this portion of GKN’s motion until after
discovery is completetf.

Newkirk does not dispute he was an at-will employee. As a consequence, GKN
could fire him for any lawful r@&son or for no reason at alfeeDorshkind v. Oak Park
Place of Dubuque335 N.W.2d 293, 300 (lowa 2013)loyd v. Drake Univ, 686 N.W.2d
225, 228 (lowa 2004)Theisen v. Covenant Med. Ctr., In636 N.W.2d 74, 82 (lowa
2001);Huegerich v. IBP, Ing547 N.W.2d 216, 219 (lowa 199@orschel v. City of Perry
512 N.W.2d 565, 566 (lowa 1994).

The lowa Supreme Court has recognized &xceptions to this rule: (1) if the
discharge violates a “well-recognized and dedi public policy of the state”; and (2) if a
contract has been created by an empldyaedbook or manual, and the contract is
somehow breachedorsche] 512 N.W.2d at 566 (quotirgpringer v. Weeks & Leo Co
429 N.W.2d 558, 560 (lowa 88)). The lowa Supreme Cduras explicitly rejected a
cause of action for negligentsgharge, finding that impoginsuch a duty of care on
employers “would radically altehe long recognized doctriradlowing discharge for any
reason or no reason at allMuegerich 547 N.W.2d at 220. Newkirk claims that GKN
owed him a duty of care to conduct a reasanaimn-negligent investigation prior to firing
him. The flaw in his argument is that tlmva Supreme Court has refused to recognize
such a claim under lowa laveeeTheisen636 N.W.2d at 82. Athe lowa Supreme Court
explained inThiesen

The weakness in Theisen’s tigas that it still rests on a
decision to terminate him, which Covenant could do for any
lawful reason, or for no reasa all. Employment at-will, by
definition, does not require aamployer's decision to be
logical or rational. Theisen®aim of negligent investigation
goes to the heart of the employer’s decision-making process.

BFor the reasons discussed above in faetrd@, Newkirk’s request that | delay
consideration of this portionf GKN’s motion until he has completed his discovery is
denied.
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To allow such a claim would nh@nly contravene this court’s
denial of a negligent discharge claim kuegerich but it
would also create an exceptiswallowing the rule of at-will
employmentSee Johnson v. Delchamps,.|r897 F.2d 808,
811 (5th Cir. 1990) (holding #t because an employer could
fire an employee for any reasonno reason “it was equally at
liberty to discharge [the gpioyee] for a reason based on
incorrect information, even that information was carelessly
gathered” (footnote omitted)see also Morris v. Hartford
Courant Co, 200 Conn. 676, 513 A.&b, 68 (1986) (rejecting
wrongful discharge claim baseth negligent investigation of
criminal matter as public policy egption to doctrine of at-will
employment).

Id.
There is no evidence that the lowa Supreme Court is on the brink of recognizing the

negligence cause of action Newkirk asks meetignize here. Newkirk has not directed
my attention to any lowa case questionthg continued viability of the lowa Supreme
Court's rejection of a cause of action forghgent discharge. Newkirk's claims of
negligent discharge/investigation run courttethe lowa Supreme Court’s decisions in
TheiserandHuegerich and are in direct conflict with lowa’s employment-at-will doctrine.
Accordingly, this segment of GKN’s Pait Motion for SummaryJudgment is also

granted.

G. Newkirk’'s Claims of Negligent

Infliction of Emotional Distress

Newkirk asserts three claims against XEKnd/or unnamed GKN employees: for
failing to investigate whether Newkirk said “nigger rig” in the workplace (Count IX); for
lying about what Newkirk said (Count X), and for annang¢hat someone had been fired
for using the phrase “nigger rig” in thveorkplace (Count Xll). GKN seeks summary
judgment on all three claims. GKN contendsttNewkirk’s claims fail as a matter of law

because Newkirk was nphysically injured, ad he does notlage any facts sufficient to

34



meet any of the exceptions to the physicalrinrequirement. Nekirk counters that he
alleges that he has suffered physical harra essult of defendantsicts. He also argues
that | should defer ruling on these claimsilisuch time as discovg can be completett.
Finally, Newkirk argues that, to the exterattlGKN’s motion is addressing claims brought
against John Does defendgnt should be denied.

In general, lowa law recognizes a clairmefjligent infliction of emotional distress
only in cases where the plaintiff higuffered some physical injuryOverturff v. Raddatz
Funeral Servs., Inc757 N.W.2d 241, 245 (lowa 2008)t(fs a well-established principle
that, if a plaintiff has suffered no physical injushe will ordinarily be denied recovery on
a negligent infliction of emtional distress claim.”)seeLawrence v. Grinde534 N.W.2d
414, 420 (lowa 1995Millington v. Kuba 532 N.W.2d 787, 792-93 (lowa 1995). “An
exception to the denial of emotional distrdamages in negligence actions unaccompanied
by physical harm exists ‘whetbe nature of the relationship between the parties is such
that there arises a duty to exercise ongineare to avoid causing emotional harm.”
Lawrence 534 N.W.2d at 420 (quotinQswald v. LeGrand453 N.W.2d 634, 639 (lowa
1990)). InLawrencethe lowa Supreme Court noted thidtad previously recognized both
a duty to use ordinary care to avoid causingtnal harm and, thusin exception to the
general requirement of physical injury incim of negligent infliction of emotional
distress in the following four situationgl) medical malpractice resulting from the
negligent examination and treatment of agpant woman and premature fetus associated
with the death of the fetug?) distress experienced bysan when he observed the
negligence of another cause inyjuo his mother; (3) the négent delivery of a telegram
announcing the death of a loved one; and (é)régligent performance of a contract to

perform funeral serviced.awrence 534 N.W.2d at 421.

Y4For the reasons discussed above in faetrd@, Newkirk’s request that | delay
consideration of this portionf GKN’s motion until he has completed his discovery is
denied.
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GKN argues that Newkirk has not sufferady physical harm as a result of the
defendants’ conduct and, thus, his claimsudatler the general rule for claims of negligent
infliction of emotional distress. Further, Glkcontends that Newkirk’s situation does not
come within any of the fouexceptions to the general requirement of physical injury
recognized by the lowa Supreme Court to daReviewing the record in a light most
favorable to Newkirk, | find that Newkirk Banot generated a genuine issue of material
fact that he suffered physical harm dte defendants’ allegke actions underlying
Newkirk’s negligent infliction of emotional gliress claims. Newkirk only alleges that:
“Since Plaintiff was terminatechis health had deterioratéemendously” and he “has
experienced heart palpitations, high blopeessure, insomniagheadaches, and dizzy
spells.” Amended Petition at 1 43. Newkimlakes no allegations, nor has he directed me
to any evidence in the summary judgment rdcavhich would provide a causal connection
between his physical injuries and defendaatieged actions. Accordingly, summary
judgment is also warranteditiv respect to Newkirk’s claimsf negligent infliction of
emotional distress, and this segment ofNEKPartial Motion forSummary Judgment is

also granted.

H. Newkirk’s Intentional Infliction of

Emotional Distress Claim

GKN next seeks summary judgment onwkek's intentional infliction of
emotional distress claim. GKN argues thatMiek’s claim fails as a matter of law because
Newkirk cannot prove that GKN employeeswitted an “outrageous act,” a necessary
element of such a claim under lowa law.

To recover damages for intentional infiim of emotional distress, Newkirk must

113

prove: “(1) outrageous conduct by the defent (2) the defendant intentionally caused,

or recklessly disregarded theopability of causing, the emotal distress; (3) the plaintiff
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suffered severe or extreme emotional distrasd (4) the defendant’s outrageous conduct
was the actual and proximate caoséhe emotional distress.’Smith v. lowa State Univ.
851 N.W.2d 1, 26 (lowa 2014) (quotiBgrreca v. Nickolas683 N.W.2d 111, 123 (lowa
2004) (quoting in turrdruller v. Local Union No. 106667 N.W.2d 419, 423 (lowa 1997)
(internal quotation marks omittedg¢cord Greenland. Fairtron Corp.,500 N.W.2d 36,

38 n. 3 (lowa 1990aughn v. Ag. Processing, Ind59 N.W.2d 627, 6336 (lowa 1990);
Meyer v. Nottger241 N.W.2d 911918 (lowa 1976)see also Eckles v. City of Corydon
341 F.3d 762, 769-70 (8th Cir.@8) (applying lowa law).

The lowa Supreme Court has said that, waehaintiff brings a claim of intentional
infliction of emotional distress, “it is for theourt to determine in #hfirst instance, as a
matter of law, whether the conduct comipéal of may reasonably be regarded as
outrageous.”” Smith 851 N.W.2d at 26 (quotinGutler v. Klass, Whicher & Mishnd73
N.W.2d 178, 183 (lowa 1991Mlills v. Guthrie Cty. Rural Elec 454 N.W.2d 846, 849
(lowa 1990)M.H. ex rel. Callahan v. Stat885 N.W.2d 533, 540 (lowa 198@&eihmann
v. Foerstner 375 N.W.2d 677, 681 (lowa 1985yjnson v. Linn—Mar Community Sch.
Dist., 360 N.W.2d 108, 118 (lowa 1984palson v. Chaney34 N.W.2d 754, 756 (lowa
1983). The lowa Supreme Court has requireéxreme of egregi@ness to elevate (or
downgrade) mere bad conduct to the level of outrageoudt@sisrup v. Farmland Indus.,
Inc., 372 N.W.2d 193, 198 (lowa 1985). Fomdact to be outrageous, it must be “so
extreme in degree, as to go beyond all possible boundsehcg and to be regarded as
atrocious, and utterly intolerabin a civilized community.’Cutler, 473 N.W.2d at 183
(citing Vaughn 459 N.W.2d at 636)kee Engstrom v. Staté61 N.W.2d 309, 320 (lowa
1990);Harsha v. State Sav. Bar8d6 N.W.2d 791, 801 (lowE084) (quoting Restatement
(Second) of Torts § 46omment d (1965)). treed, the lowa Supreme Court has observed
that:

[tlhe tort law shouldencourage a certain level of emotional
toughness. “The rough edges of society are still in need of
a good deal of filing down, and the meantime pintiffs must
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necessarily be expected and regdito be hardened to a certain
amount of rough language, and to occasional acts that are
definitely inconsiderate and unkind.” EBTATEMENT
(SECOND) OF TORTS 8§ 46, comment d, supra. “Against a large
part of the frictions and rhitations and clashing of
temperaments incident to parpiation in a community life, a
certain toughening of the mentatlkiis a better protection than
the law could ever be.Magruder, Mental and Emotional
Disturbance in the Law of Tort49 Harv. L. REv. 1033, 1035
(1936).

Northrup, 372 N.W.2d at 198-99 (quotiMdeyer, 241 N.W.2d at 918).

In reviewing the lowa case law, it isident that a showingf outrageousness is
difficult to make. As | previoug observed, “[i]t is a simplematter to discover what kinds
of behavior the lowa Supreme Court has hesaifficiently outrageouso sustain the tort
than it is to find out whakind of behavior isufficiently egregious."Chester v. Northwest
lowa Youth Emergency Serv. G869 F. Supp. 700, 710-{4.D. lowa 1994) (reviewing
a long list of lowa cases where couftauind alleged conduct was not sufficiently
outrageous, includinGutler, 473 N.W.2d at 183 (lettedaising partner who had suffered
from mental illness that he glal not return to law pracicwithout further review by
partners was not extremely outrageous and dig@&¢rate genuine issue of material fact);
Engstrom461 N.W.2d at 320 (negligefailure to search for platiffs’ adopted daughter’s
natural father before placing her in plaintiti®me, and telling adoptive parents father was
dead without verifying his death, not outrageou§jk v. Farm & City Ins. Cq 457
N.W.2d 906, 911 (lowa 1990) (insurancempany’s refusal to pay full amount of
uninsured coverage not outrageoli)ls, 454 N.W.2d at 849 (rural electric cooperative’s
conduct in using split bolt connectors etl of compression connectors to connect
grounding jumper wire to main neutral line,failing to discover dangeus situation that
such omission presentedhpcain conducting settlement ga&iations through insurance
carrier with cooperative &omers who sustained fire damage not sufficiently

outrageous)).
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Newkirk’s intentional infliction of emotinal distress claim is premised on the
allegation that a John Doe detlant falsely reported thatewkirk had used the phrase
“nigger rig” at work with tke intention of having Newkirkred. Newkirk, however, has
admitted that he has used, in whole or in,gae phrase, “nigger rig” or “nigger rigged.”
As a result, at most, a Joe ®defendant is alleged to haméormed on Newkirk with the
intention of having Newkirk fired. | cannonfil that “the whole of defendant’s actions” in
this case constituted “a course of conduceexdng all bounds usually tolerated by decent
society.”Blong v. Snyder361 N.W.2d 312, 317 (lowa CApp. 1984) (internal quotation
marks omitted). Accordingly, this segmt of GKN’s Partial Motion for Summary
Judgment is also granted.

l. Newkirk’s Invasion of Privacy Claim

Finally, | take up Newkirk’s Invasion of Racy claim. GKN agues that this claim
fails as a matter of law because he cannotstie required elements for such a claim.
Newkirk argues that | shoul@serve ruling on this segntesf GKN’s motion until such
time as discovery is completed.

The lowa Supreme Court first recognizéd tort of invasion of privacy iBremmer
v. Journal-Tribune Publ'g Cp247 lowa 817, 76 N.W.2d 762 (1956%ee Stessman v.
American Black Hawk Broad. Co416 N.W.2d 685, 686 (lowa 198 Hpward v. Des
Moines Register & Tribune Ca283 N.W.2d 289, 291 (lowa 197%)/inegard v. Larsen
260 N.W.2d 816, 822 (lowd977). Since the recognition of the torBremmey the lowa
Supreme Court has adopted and applied the ptescdf invasion of privacy articulated in
the Restatement (Second) of TortSee Kiesau v. Bant686 N.W.2d 164, 179 (lowa
2004); Stessman416 N.W.2d at 686t.amberto v. Bown326 N.W.2d 305, 309 (lowa
1982);Anderson v. Low Rent Housing Comm'n of Musca8é N.W.2d 239, 248 (lowa
1981); Howard, 283 N.W.2d at 291Winegard 260 N.W.2d at 822see also Hill v.
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McKinley, 311 F.3d 899, 905-06t(8 Cir. 2002). The Restatemt principles the lowa
Supreme Court has adopted are found irb8f6and subsequenédtions defining each
form of the tort. Sectio652A states as follows:

(1) One who invades the right pfivacy of another is subject
to liability for the resulting harrto the interests of the other.

(2) The right of privacy is invaded by

(a) unreasonable intrusiompon the seclusion of
another, as stated in § 652B; or

(b) appropriation of the othe name, or likeness, as
stated in § 652C; or

(c) unreasonable publicity gimeto the other’s private
life, as stated in § 652D; or

(d) publicity that unreasonabpfaces the other in a false
light before the public, as stated in § 652E.

RESTATEMENT (SECOND) OF TORTS § 652A

The only one of the four types of invasiohprivacy at issue here is the “publicity
that unreasonably places the otherairfalse light before the public.” HRTATEMENT
(SECOND) OFTORTS88 652A, 652E. False light has beenognized by the lowa Supreme
Court, which has approved ethelements for this cause of action as set out in the
Restatement (Second) of Torts § 65X&esay 686 N.W.2d at 179Villson v. City of Des
Moines 386 N.W.2d 76, 83 n. Bowa 1986). Under lowa V& an invasion of privacy
claim involving placing a persan false light occurs when

“[o]ne who gives publicity to anatter concerning another that
places the other before the pubhca false light is subject to
liability to the other for invasion diis privacy, if (1) the false
light in which the other was @ted would be highly offensive
to a reasonable person, and & actor had knowledge of or
acted in reckless disregard asthe falsity of the publicized
matter and the false light in wdh the other would be placed.”

40



Kiesay 686 N.W.2d at 179 (quoting/inegard 260 N.W.2d at 823)see Willson 386
N.W.2d at 83 n. 8 (“A claim fofalse light invasion of privacis based upon an untruthful
publication which places a person before public in a manner that would be highly
offensive to a reasonable person.”). Specificallg Restatement defines the tort of false
light as follows:

One who gives publicity to a rtiar concerning another that
places the other before the pubhca false light is subject to
liability to the other for invaion of his privacy, if

(a) the false light in whit the other was placed would
be highly offensive to a reasonable person, and

(b) the actor had knowledge of or acted in reckless
disregard as to the falsity of the publicized matter and
the false light in which t other would be placed.

RESTATEMENT (SECOND) OF TORTS 8 652A. Although this b “overlaps the law of
defamation,”"Winegard v. Larseni260 N.W.2d 816, 823 (lowh977), and requires proof
of “untruthfulness,” it is not nessary for the plaintiffo prove that he or she was defamed.
Anderson v. Low Rent Hdng Comm'n of Muscatin®04 N.W.2d 239248 (lowa 1981).

GKN contends that this claim must bemissed because Newkirk cannot establish
“publication” to a third party. The “publicityequirement of a false light tort is explained
in Restatement (Second) of Torts § 652D comimae Specifically, comment a provides in
pertinent part:

a. Publicity. The form of the invasion of the right of privacy
covered in this Section dependpon publicity given to the
private life of the individual. “Publicity,” as it is used in this
Section, differs from “publicatioh,as that term is used in 8
577 in connection with liabilityor defamation. . . . “Publicity”
... means that the matter isaegpublic, by communicating it
to the public at large, or teo many persons that the matter
must be regarded as substdhti@ertain to become one of
public knowledge. The differee is not one of the means of
communication, which may be ay written or by any other
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means. It is one of communioai that reaches or is sure to
reach, the public.

Thus itis not an invasion of the right of privacy, within the rule
stated in this Section, to wonunicate a fact concerning the

plaintiff's private life to a singlperson or even to a small group

of persons.

RESTATEMENT (SECOND) OF TORTS 8 652D comment a. The element of “publicity” in a
false light claim, thereforaliffers from the element of “puibation” in other defamation
claims. The latter means any communication leydéfendant to a third party; the former
concerns communications mattethe public at large.See Brown v. O'Bannoi®4 F.
Supp.2d 1176, 1180—-§D. Colo. 2000)Chisholm v. Foothill Capital Corp940 F. Supp.
1273, 1285 (N.D. Ill. 1996Ali v. Douglas Cable Commc’n829 F. Supp. 1362, 1383 (D.
Kan. 1996).

On this claim, GKN, as #thmoving party, has not mis initial responsibility of
identifying those portions of the recomdhich show a lack of a genuine issugee
Hartnagel, 953 F.2d at 395 (citin@elotex 477 U.S. at 323). The summary judgment
record is absolutely devoidf information concerningthe circumstances of the
announcement made by GKN that it had fired a worker due to inappropriate conduct.
Specifically, the text of the announcemenndd in the summary judgent record. As a
result, | cannot gauwgthe accuracy of GKN’s annotegment, nor determine whether
Newkirk's identity was disclosed. Moreoverither the names of those who heard the
announcement, nor the audience size, &ldsed in the summarnyudgment record.
Consequently, any consideration of Newldr invasion of privacy claim by me is
premature. Accordingly, at this time,deny GKN’s motion without prejudice as to

Newkirk’s invasion of privacy claim.
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1. CONCLUSION
Accordingly, for the reasons discussedad defendant GKN' Motion For Partial
Summary Judgment is grantedtasCounts I, V, VI, VII, MIl, X, XI, Xll, and XIV, and
denied as to Count XIII.
IT IS SO ORDERED.
DATED this 9th day of March, 2016.

Mok w. Ro..

MARK W. BENNETT
US. DISTRICT COURT JUDGE
NORTHERNDISTRICT OF IOWA
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