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l. INTRODUCTION AND BACKGROUND

This case is before me on respondeltttion to Dismiss petitioner James Edward
Poole’s Motion Under 28 U.S.@.2255 To Vacate, Set Asid@r Correct Sentence By A
Person In Federal Custody (civ. docket noir6yhich the respondeiseeks dismissal of
Poole’s § 2255 motion as untimely pursuariRtde 12(b)(6) of the Fekeral Rules of Civil
Procedure. Poole resists respondent’s motible contends that his § 2255 motion is
timely because he is entitled to relief under thhited States Supreme Court’s decision in
Rodriguez v. United Statek35 S. Ct. 1609, 1612 (2015) vitnich the Supreme Court held
that “a police stop exceeding the time neetteldandle the matter for which the stop was
made violates the Constitution’s shield agaunweasonable seizures.” Poole argues that
Rodrigueas retroactive because it announced a selstantive rule of constitutional law.
Poole alternatively contends that the statdtiémitations on his § 2255 motion should be
equitably tolled, owing to the death of ge, which prevented i from timely filing his
§ 2255 motion.

A. Criminal Case Proceedings

On January 13, 2013, an Indictment wasneed against Poole, charging him with
conspiracy to distribute 500 grams or mmoof a substance or mixture containing
methamphetamine which contained 50 ggaor more of pure methamphetamine, in
violation of 21 U.S.C88 841(a)(1), 841(b)(1)(A) and 846dant 1), possessing with intent
to distribute 50 grams or more of a subst& or mixture containing methamphetamine
which contained 5 grams or mavépure methamphetamine,wolation of 21 U.S.C. 88
841(a)(1) and 841(b)(1)(B) (Count 2), and pgssen of a firearm in furtherance of a drug
trafficking crime, in violation of 18J.S.C. § 924(c) (Count 3).

On August 13, 2013, Pooletened guilty pleas to Counisand 3 of the Indictment.
On January 30, 2014, | sentenced Poole tbah ¢d 126 months’ incarceration. Judgment



was entered accordingly on Jamy 31, 2014. Poole did not appeal his conviction or

sentence.

B. The Petitioner's 2255 Motion

On July 30, 2015, Poole filed his Motiddnder 8§ 2255 To Vacate, Set Aside, Or
Correct Sentence By A Person In Federal @ust(civ. docket no. 1). In his § 2255
motion, Poole alleges that (1) a search efdutomobile during a traffic stop violated his
Fourth Amendment rights pursuantRodriguezbecause the traffic stop was unlawfully
prolonged, without reasonable suspicion of anahactivity, in ordeto conduct a dog sniff
of his automobile, and (2) his trial counsel provided ineffective assistance, in violation of
the Sixth Amendmenthy failing to present an expertimess concerning the cause of
marks on his wife’s arm. Respondent agyuleat Poole’s § 2255 motion should be

dismissed as untimely.

Il. LEGAL ANALYSIS
A. Standards For § 2255 Relief
Section 2255 of Title 28 of the UndeStates Code provides as follows:

A prisoner in custody under sence of a court established by
Act of Congress claiming the right be released upon the
ground [1] that the sentence svamposed in violation of the
Constitution or laws of the United States, or [2] that the court
was without jurisdiction to impose such sentence, or [3] that
the sentence was in excess @& thaximum authorized by law,

or [4] is otherwise subject toollateral attack, may move the
court which imposed the sentence to vacate, set aside or correct
the sentence.

28 U.S.C. § 2255eeWatson v. United State493 F.3d 960, 963 {18 Cir. 2007) (“Under

28 U.S.C. § 2255 a defendantfederal custody may seek post conviction relief on the

ground that his sentence was imposed in theralesef jurisdiction or in violation of the

Constitution or laws of the United States,swa excess of the maximum authorized by
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law, or is otherwise subject to collateral attackBgar Stops v. United State339 F.3d
777, 781 (8th Cir. 2003) (“To prevail on 2855 motion, the petitioner must demonstrate
a violation of the Constitution @ahe laws of the United Stat&s Thus, a motion pursuant
to § 2255 “is ‘intended to afford federaligoners a remedy identical in scope to federal
Habeas corpus.United States v. WilspQ97 F.2d 429, 431 {8 Cir. 1993) (quotindavis
v. United States417 U.S. 333, 343 (1974p9¢ccord Auman v. United Stajéss F.3d 157,
161 (8th Cir. 1995) (quoting/ilson.

One “well established principlesf § 2255 law is that'[i]ssues raised and decided
on direct appeal cannot ordinarily be rebtigd in a collateral proceeding based on 28
U.S.C. 8§ 2255.”Theus v. United State811 F.3d 441, 4498 Cir. 2010) (quotingJnited
States v. Wiley245 F.3d 750, 7528th Cir. 2001));Bear Stops339 F.3d at 780. One
exception to that principle ags when there is a “miscarrea@f justice,” although the
Eighth Circuit Court of Appeals has “recognized such an exareptily when petitioners
have produced convincing newi@ence of actual innocenceghd the Supreme Court has
not extended the exception beyond situations inmglactual innocenceWiley, 245 F.3d
at 752 (citing cases, and also noting that @oairt has emphasized the narrowness of the
exception and has expressed its desire ithegmain ‘rare’ andavailable only in the
‘extraordinary case.”™ (citatins omitted)). Just as 8§ 225ty not be used to relitigate
issues raised and decided oredi appeal, it also ordinarifits not available to correct
errors which could have been raisgdrial or on direct appeal.Ramey v. United States
8 F.3d 1313, 13148th Cir. 1993) ger curian). “Where a defendant has procedurally
defaulted a claim by failing to raise it on diregview, the claim may be raised in Habeas
only if the defendant can first o@nstrate either cause and actmadjudice, or that he is
actually innocent.”Bousley v. United States23 U.S. 614, 622 (199@nternal quotations
and citations omitted).

“Cause and prejudice” to resuscitat@racedurally defaulted claim may include

ineffective assistance of gonsel, as defined by tl&ricklandtest, discussed belowheus
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611 F.3d at 449. Indee8fricklandclaims are not proceduladefaulted when brought
for the first time pursuant to 2255, because of the advantagéthat form of proceeding
for hearing such claimsviassaro v. United StateS38 U.S. 500 (2003). Otherwise, “[t]he
Supreme Court recognized Bousleythat ‘a claim that “is smovel that its legal basis is
not reasonably available to counsel’” maynstitute cause for a procedural default.”
United States v. Mos&52 F.3d 993, 100@th Cir. 2001) (quotindBousley 523 U.S. at
622, in turn quotingReed v. Rosd68 U.S. 1, 16 (1984)). €Hactual innocence” that may
overcome either procedalrdefault or allow relitigation o claim that was raised and
rejected on direct appeal idamonstration “that, in light o&ll the evidenceit is more

likely than not that nogasonable juror would haveroocted [the petitioner].”” Johnson
v. United State278 F.3d 839, 844 (8th Cir. 2002) (quotBgusley 523 U.S. at 623kee
also House v. Belb47 U.S. 518, 536-37 (2006). “iBhis a strict standard; generally, a
petitioner cannot show actualnmcence where the evidentse sufficient to support a
[conviction on the challenged offense].ld. (quotingMcNeal v. United State249 F.3d

747, 749-50 (8th Cir. 2001)).

B. Standards For Motions To Dismiss

Section 2255 proceedings areikin nature and, therefe, governed by the Federal
Rules of Civil Proceduresee, e.g., Mandacina v. United Stat&28 F.3d 995, 1000 & n.3
(8th Cir. 2003), includig Rule 12(b), which provides far pre-answer motion to dismiss
on various grounds. Althoughdtual “plausibility” is ordinarilythe central focus of Rule
12(b)(6) motions to dismiss under therom-balstandard, various federal Circuit Courts
of Appeals have expressly recognized, d@nd Eighth Circuit Court of Appeals has
suggested, that thewvom-balstandard still permits dismidgaursuant to Rie 12(b)(6) of
a claim that lacks a cognizabégal theory, in addition tpermitting dismissal for factual
implausibility. See, e.g., SomevsApple, Inc 729 F.3d 953, 959 (9th Cir. 2018xall v.
Famiglio, 726 F.3d 448, 469 (3d Cir. 2013) (a olanay be dismissed if it is based on an



“indisputably meritless legal theory”Y;ommonwealth Property Advocates, L.L. C. v.
Mortgage Electronic Registration Sys., In680 F.3d 1194, 1202 (10th Cir. 2011)
(“Dismissal is appropriate if the law simply affords no reliefsge also Philadelphia
Indem. Ins. Co. v. Youth Alive, In32 F.3d 645, 649 (6th ICR013) (recognizing that a
claim must plead suffient facts under a “viable legal theorytf, Brown v. Mortgage
Electronic Registration Sys., In@38 F.3d 926, 938.7, 934 (8th Cir. 2013) (noting the
appellate court’'s agreement “with the districid’s sound reasoning that the facts pled do
not state a cognizable claim under Arkansas @nd holding thatlismissal pursuant to
Rule 12(b)(6) was appropriate, because Adges law did not impose the purported duty
on which an unjust enrichment claim aadtate statutory claim were based).

On the respondent’s Motion To Dismiss guant to Rule 12(b)(6), | may consider
the docket in the underlyingriminal case, fronwhich Poole seeks 8§ 2255 relief, because

11N

it is “incorporated by referencar integral to [his] claim,"Miller v. Redwood Toxicology

Lab., Inc, 688 F.3d 928, 931 n.3 (8@ir. 2012) (quoting 5B BARLES ALAN WRIGHT &
ARTHUR R. MILLER, FEDERAL PRACTICE AND PROCEDURE § 1357 (3d ed. 2004)), and

because it is “necessarily embraced by the pleading®Vhitney 700 F.3d at 1128

(quotingMattes v. ABC Plastics, Inc323 F.3d 695697 n. 4 (8th Cir. 2003)).

C.  Timeliness Of § 2255 Motion
Motions brought pursuant to 8 2255 are sgbjo a one-year statute of limitations
that runs from the latest of four possible dates:

(1) the date on which the judgent of conviction becomes
final;

(2) the date on which the pediment to making a motion
created by governmental actiornviolation of the Constitution
or laws of the United States riemoved, if the movant was
prevented from making a motion by such governmental action;

(3) the date on which the rigasserted was initially recognized
by the Supreme Court, if thaght has been newly recognized
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by the Supreme Court and made retroactively applicable to
cases on collateral review; or

(4) the date on which the facapporting the claim or claims
presented could have been disa@d through the exercise of
due diligence.

28 U.S.C. § 2255(f).

Here, Poole’s limitations period beganrtm on February 15, 2014, the day after
expiration of the time in which Paotould file a notice of appedbeeSanchez—Castellano
v. United States358 F.3d 424, 427 (6th Cir. 2004p{mg that “when a federal criminal
defendant does not appealthe court of appeals, thedgment becomes final upon the
expiration of the period in which the defendeotild have appealed to the court of appeals,
even when no notice appeal was filed.” Jaccord United States v. Prow#18 F.3d 1223,
1227-28 (10th Cir. 2006)Moshier v. United State€02 F.3d 116, 118 (2d Cir. 2005);
United States v. Schwayi274 F.3d 1220, 1223 & n .1 (9th Cir. 200Mederos v. United
States 218 F.3d 1252, 1253 (11th Cir. 200Bgpral v. United Statesl66 F.3d 565, 577
(3d Cir. 1999). Poole, howendiled his § 2255 motion on Bu30, 2015, approximately

five and one-half months after the statotdéimitations on his 8255 action expired.

D. Retroactive Application of Rodriguez
Poole contends that his § 2255 motiotingely because the United States Supreme

Court’'s decision inRodriguezshould be applied retroactively to him. The respondent
counters thaRodriguezdid not announce a “new rule” glibstantive criminal law but,
instead, one of criminal procedure and, themfshould not be applied retroactively. In
Rodriguezthe Court addressed the question dhéther the Fourth Amendment tolerates
a dog sniff conducted after completion otraffic stop,” and held that “a police stop
exceeding the time need&wlhandle the matter for whichdlstop was made violates the

Constitution’s shield against unreasonable seizures.at 1612.



When a Supreme Court dsitin announces a new caiigional rule, this rule
applies to all criminal casg®ending on direct review, but plges to convictions that are
already final only in limited circumstanceSee Schriro v. Summerlis42 U.S. 348, 351
(2004). In deciding retroacity issues under 8§ 2255(f)(33, court must first determine
whether the Supreme Court decisiomuestion announced a “new ruléltague v. Lane
489 U.S. 288, 300-01 (1989). If a courttedenines that a Supreme Court decision
announces a new constitutional rutenust then determine whetr that new rule satisfies
an exception to the general pilmkion against the retroactivagoplication of new rules to
cases on collateral reviewSee Id at 305-10. New substare rules generally apply
retroactively, while new rules of ianinal procedure generally do noSee Schrirp542
U.S. at 351-52. If thRodriguezdecision is retroactively appable to cases on collateral
review, Poole would have had until Ap2il, 2016, to file his § 2255 motiofee28 U.S.C.

§ 2255(f)(3).

In Teague and subsequent castse United States Supreme Court devised a three-

prong test for determining whetheright applies retroactively:

First, the court must detaine when the defendant’s
conviction became final. Seconii,must ascertain the legal
landscape as it then existeadaask whether the Constitution,
as interpreted by the precedémn existing, capels the rule.

That is, the court must decidehether the rule is actually
“new.” Finally, if the rule isnew, the court must consider
whether it falls within eitherof the two exceptions to
nonretroactivity.

Beard v. Banks42 U.S. 406, 411 (2004) (intern#btions and quoteon marks omitted);
seeUnited States v. Chang Hong71 F .3d 1147, 1150 (10th Cir. 201ilpyd v. United
States 407 F.3d 608, 614 (3d Cir. 2005). A neverwill apply retroactively to a final
conviction only under very limited circumstanceSchriro v. Summerlin542 U.S. 348,
351 (2004). The two exceptions to theagueretroactivity rule are: “(1) the rule is

substantive, or (2) the rule is a watershed rule of criminal procedure implicating the
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fundamental fairness and accuracy of the criminal proceedifpdrton v. Bocktings49
U.S. 406, 416 (2007xee Beard542 U.S. at 416—-1Caspari v. Bohlen510 U.S. 383,
389 (1994) Saffle v. Parks494 U.S. 484, 495 (1990). “A substive rule is one that alters
the range of conduct or the class of persoasttie law punishes,” and “a procedural rule
regulates only the manner of determgithe defendant’s culpability.Schrirg 542 U.S.

at 353.

The first prong requires that | determimkether Poole’s conviction was final before
the Supreme Court’s decision Rodriguez Here, Poole’s conviction became final on
February 15, 2014, the day after expiratiorthaf time in which he could file a notice of
appeal. Therefore, Poole’s conviction became final before the Supreme Court issued its
decision inRodriguezon April 21, 2015.

The second prong asks whetRerdriguezrepresents a “new rule of constitutional
law.” See Danforth v. Cris624 F.3d 915, 919 (8th Cir020). | need not conduct this
analysis, because everRibdriguezepresents a new rule, it doeot fall within one of the
two narrow exceptions to thretroactivity bar outlined ifeague The rule announced in
Rodriguezs procedural and not substantivegégse it regulates the manner in which law
enforcement may conduct vehiclkeasches during a traffic stoff. Sanders v. Dowling
594 Fed. App’x 501, 50810th Cir. 2014) (holding that rule announcedMrssouri V.
McNeely 133 S. Ct. 1552 (2013), wédprocedural, not substantive. It regulates only the
manner in which law enforcement can perfaramconsensual bloddsting during drunk-
driving investigations consistent with th@urth Amendment.”). Therefore, only the
“watershed” exception remainslThat exception requiresdhthe newly announced rule
“(1) must be necessary to pexnt an impermissibly large rigk an inaccurate conviction,
and (2) must alter our undensthng of the bedrock proceduralements essential to the
fairness of a proceeding.Whorton 549 U.S. at 418. Poole does not satisfy the first
requirement and, therefore, this exception dtses not apply. An impermissibly large risk

of an inaccurate conviction for drug traing does not arise from law enforcement
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obtaining information about the contents ofednicle during a traffic stop that exceeds the
time needed to handtbe matter for which the traffic stop was madef. Sanders594
Fed. App’x at 503 (“The opinion nowhere pites that the nonconsensual drawing of a
suspect’s blood during a drunk-driving investiga might create even a slight risk of an
inaccurate conviction, and weilféo see how such a riskouald arise.”). Accordingly,
Rodriguezdoes not fall within either of the twexceptions to the retroactivity bar.

Therefore, | conclude that tliodriguezdecision is not retroactive.

E. Equitable Tolling Doctrine
Alternatively, Poole argues that he is entitte “equitable tolling” of the statute of

limitations for § 2255 motions due the death of his wife. The Eighth Circuit Court of
Appeals summarized the context and requaets for “equitable tolling,” as follows:

We begin by noting the Aierrorism and Effective
Death Penalty Act of 1996 imped, among other things, a one-
year statute of limitations omotions by prisoners under
section 2255 seeking to modifyacate, or correct their federal
sentencesSee Johnson v. United Statéd4 U.S. 295, 299,
125 S. Ct. 1571, 161 L.Ed.Zd2 (2005). The one-year statute
of limitation may be equitablyolled “only if [the movant]
shows ‘(1) that he has beenrpuing his rights diligently, and
(2) that some extraordinary ainmistance stood in his way’ and
prevented timely filing.’Holland v. Floridg 560 U.S. 631, 130
S. Ct. 2549, 2562, 177 L.E®l 130 (2010) (quotingace v.
DiGuglielmq 544 U.S. 408, 418, 125 Ct. 1807, 161 L.Ed.2d
669 (2005)) (applicable to section 2254 petitiors®e also
United States v. Martir408 F.3d 1089, 1@ (8th Cir.2005)

1Specifically, Poole alleges that his wifaleath placed a “dark cloud upon him,”
after which, “he did not wisko proceed with anything from legal standpoint.” Motion
at 4 (civ. docket no. 1).
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(applying same rule to section 2255 motions). We review this
claim de novoSee Martin 408 F.3d at 1093.

Muhammad v. United Stateg35 F.3d 812, 815 (8th Cz013). | will consider the two
prongs of Poole’s equitable tolling claim inmu | will begin with the “diligence” prong.

Respondent disputes Poole’s “diligeri in pursuing his 8 2255 Motion.See
Muhammad735 F.3d at 815 (identifying the twogmgs of an “equitable tolling” claim as
“extraordinary circumsinces” and “diligence”).As the Eighth Circuit Court of Appeals
has explained,

“The diligence required for egable tolling purposes is
‘reasonable diligence’ not ‘mamum feasible diligence.”
Holland, 130 S. Ct. at 2565 (internal citations and quotation
marks omitted). IrHolland, the Supreme Court decided the
habeas petitioner had acted wi#lasonable diligence when he
wrote his attorney numerous letters requesting information and
providing direction; repeatedlgontacted state courts, state
court clerks, and the state bar asaton in an attempt to have
his attorney removed from the case; and prepared his own
habeas petition and filed it dhe very day he discovered he
was out of timeld.

This court has found a section 2255 movant
demonstrated diligence when hged counsel well ahead of
the deadline, “did evgthing in [his] power to stay abreast of
the status of his case,” provided original documents to his
attorney to assist ith the motion, fileda complaint with the
extension of time and the retushdocuments submitted to the
attorney Matrtin, 408 F.3d at 1095.

Muhammag¢ 735 F.3d at 816-17
Diligence requires that a petiber actually do somethingAs discussed, above,

Poole’s conviction became fihan February 14, 2014. oBle filed a motion requesting
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permission to attend his wifefsineral on October 23, 2024 Poole does not state any
reason that he was prevented from prepamdfiling his § 2255 nten during the almost
ten months between hisroaction and his wife’s deathndleed, Poole does not even allege
that he had started work on his § 2255 motlaning this period. Acordingly, Poole has
not demonstrated that he did anyththgt would constitute diligence.

Additionally, Poole has not demonstrategktraordinary circumstances that
prevented him from timely filig his 8 2255 motion. In &8 2255 context, equitable
tolling is appropriate only wdn extraordinary circumstargbeyond a petitioner’s control
make it impossible to fila 8 2255 motion on timeSee Jihad v. Hvas267 F.3d 803, 805—
06 (8th Cir. 2001) (holding equitable lling is proper only when extraordinary
circumstances beyond the petitioner’'s contnake it impossible to file petition on time);
see also Earl v. Fabigarb56 F.3d 717, 723 {8 Cir. 2009) (sameXreutzer v. Bowersox
231 F.3d 460, 463 {B Cir. 2000) (samePaige v. United State471 F.3d 559, 561 (8th
Cir. 1999) (same). “Equitable tolling is arceedingly narrow window of reliefMaghee
v. Ault 410 F.3d 473, 476 (8th Cir. 2008cord Jihad 267 F.3d at 805 (“[E]quitable
tolling affords the otherwise time-barred peftiter an exceedinglparrow window of
relief.”).

Here, Poole, while seeking equitable tollingaagsult of his wife’s death, has failed
to provide any specific allegation of facathwould support a findg of equitable tolling
in this situation. Poole’s f@’s death, without more, issufficient to support a finding
that extraordinary circumstaes beyond Poole’s control prevented him from timely filing
his § 2255 motion. Poole calihave drafted and filed hi2255 motion at any time during

the almost ten month period between his aciton becoming final and his wife’s death.

2 Poole does not state when his wife diedumautomobile accident and that date
does not appear in the record. Absent afgrimation to the contrg, | will assume, for
the purposes of ruling on Pool&g<2255 motion, that his wife died close to the date Poole
filed his motion to attend her funeral.
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Moreover, he had two months after his wifdeath, but before the statute of limitations
ran, to timely file his § 2255 motion. Tkemust be some causal connection between the
passing of Poole’s wife and Poole’s inability ttmely file his § 2255 motion. As the
petitioner, it is Poole’s burden to shaquitable tolling is appropriate See Pace v.
DiGuglielmqg 544 U.S. 408, 418 (2005) (holdirigat a petitioner asserting a right to
equitable tolling bears the burden of efitdiing both elementsf the doctrine)see also
Lawrence v. Florida421 F.3d 1221, 1226¢2(11th Cir. 2005) (€titioner not entitled to
equitable tolling when he “cannot establistaasal connection between his alleged mental
incapacity and his abilityo file a timely petition.”). Nadoubt Poole felt, as would any
individual, a deep sadness at his wife'sattle However, in Poole’s scant factual
allegations, he does not assert that he waffering from anything akin to mental
incompetency that was the “butrfa@ause of his late filing.SeeModrowski v. Motg322
F.3d 965, 967-68 (7tGir. 2003) (holding that equitabtelling not warranted by death of
attorney’s father)United States v. Marcell@12 F.3d 1005, 1010 (7th Cir. 2000) (same);
McDonald v. Directoy No. C 08-5488RMW, @09 WL 4756576, at *{N.D. CA Dec. 8,
2009) (holding that “[b]ecae [petitioner] does not demdrete a sufficient causal
connection between her parendgaths, and her failure to filetimely petition, she is not
entitled to equitable tolling on this claim.RRosati v. Kernand17 F. Supp.2d 1128, 1133
(C.D. CA 2006) (concluding that “petitioner’sagin that ‘his mother. . died on December
13, 2003, which left him depressed for a few weeks|,]’ . . . does not explain why the pending
petition was filed more than a year late ahdst provides no basis for equitable tolling.”).
Though | sympathize with Poole, who suffethd tragic loss of his wife during the period
he had to file his § 2255 motion, “the threshoécessary to trigger equitable tolling is very
high, lest the exceptiorssvallow the rule.”United States v. Marcelld49 F.3d 1005, 1010
(7th Cir. 2000);accord United States v. Aguirré92 F.3d 1043, (@ Cir. 2010) (“the

threshold necessary to triggeuitable tolling . . . is very gh.”) (internal quotation marks
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omitted) (quotingMendoza v. Carey49 F.3d 1065, 1068 (9th Cir. 2006)jranda v.
Castrg 292 F.3d 1063, 10669 Cir. 2002) (same).

Thus, | conclude that Poole is not entitl® equitable tolling because he did not
exercise diligence and becaubere were no extraordinary circumstances, beyond his
control, that made it impossible for him to file his § 2255 motion in a timely manner.

Poole’s § 2255 motion, therefore, is dismissed as untimely.

F. Certificate of Appealability
Poole must make a substantial showing efdénial of a constitutional right in order

to be granted a certificate appealability in this caseSee Miller-El v. Cockrell537 U.S.
322 (2003);Garrett v. United State211 F.3d 1075, 1076#7(8th Cir. 2000)Mills v.
Norris, 187 F.3d 881, 882 n.1 (8th Cir. 199@arter v. Hopkins151 F.3d 872, 873-74
(8th Cir. 1998);Ramsey v. Bowersp%49 F.3d 749 (8th Cir. 1998%0x v. Norris 133
F.3d 565, 569 (8th Cir. 1997) A substantial showing is a showing that issues are
debatable among reasonable jurists, a coautdcresolve the issues differently, or the
issues deserve further proceeding€6x 133 F.3d at 569. Moreover, the United States
Supreme Court reiteratedhfiller-El v. Cockrellthat “[w]here a distict court has rejected
the constitutional claims on the merits, thlegowing required to satisfy 8§ 2253(c) is
straightforward: The petitioner must demoasdrthat reasonable jurists would find the
district court’'s assessment of the constitutiarlaims debatable or wrong.” 537 U.S. at
338 (quotingSlack v. McDaniel529 U.S. 473, 484 (2000))l determine that Poole’s
motion does not present questions of substdocappellate review and, therefore, does
not make the requisite showing to satisfy § 225389e28 U.S.C. § 2253(c)(2);#5. R.
APP. P. 22(b). Accordingly, witlmespect to Poole’s claims, | do not grant a certificate of
appealability pursuant to 28 8IC. § 2253(c). Should Pooleshito seek further review

of his petition, he may request a certificafeappealability from gudge of the United
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States Court of Appeals for the Eighth Circi8ee Tiedman v. Bensd22 F.3d 518, 520-
22 (8th Cir. 1997).

.  CONCLUSION
For the reasons discussed, above, resputsdslotion to Dismiss is granted and
Poole’s motion under 28 U.S.C. 85Ris denied in its entiretyThis case is dismissed.
No certificate of appealability will issuerfany claim or contention in this case.
IT IS SO ORDERED.
DATED this 30th dayf June, 2016.

Mok w. Ro 3

MARK W. BENNETT
US. DISTRICT COURT JUDGE
NORTHERNDISTRICT OF IOWA
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