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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF IOWA
CENTRAL DIVISION

TERRI JEAN ALTMAN,

No. C16-3097-MWB
Petitioner, No. CR12-3010-MWB
VS.

INITIAL REVIEW ORDER
UNITED STATES OF AMERICA,

Respondent.

l. INTRODUCTION AND BACKGROUND
This case is before me ontgpiener Terri Jean Altman’sro se Motion Under 28

U.S.C. 8§ 2255 To Correct/Modify Sentenersuant to U.S.S.G. App. C Amend 794
(docket no. 1). SpecificallyAltman’s § 2255 motion is lbere me for initial review
pursuant to Rule 4(b) of the Rules Govegnk 2255 Proceedings for the United States
District Courts, which provides:

The judge who receives the mmtimust promptly examine it.

If it plainly appears from the motion, any attached exhibits, and
the record of prior proceedingisat the moving party is not
entitled to relief, the judge must dismiss the motion and direct
the clerk to notify the moving party. If the motion is not
dismissed, the judge must ordée United States to file an
answer, motion, or other response within a fixed time, or take
other action the judge may order.

28 U.S.C. § 2255 Rule 4(b).
Pursuant to Rule 4(b), I have conductedharal review of Altman’s § 2255 motion.
For the reasons discussed, below, it appplaisly from the face of the motion and the

record that Altman is nantitled to relief, and her motion is summarily dismissed.
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On February 22, 2012, an Indictmentsn@&turned againstl#nan, charging her
with conspiracy to manufacture 50 gramsnoore of pure methamphetamine, having
previously been convicteaf a felony drug offense, in vialion of 21 U.S.C88 841(a)(1),
841(b)(1)(B), 846, and 851 difie United States Sentencing Guidelines. Subsequently, at
Altman’s sentencing on November 25, 201€@alculated Altman’s total base offense level
as 33 and computed her criminal history gatg to be a category VI. Thus, Altman’s
advisory guidelines sentencing range was 83593 months’ imprisonment. However, |
granted Altman’s motion for downward variarm&rsuant to my policy disagreement with
the methamphetamine guidelines and sentérfoer to 157 months’ imprisonment.
Altman did not appeal her sentence or cotimit Judgment was entered on November
26, 2013.

II. LEGAL ANALYSIS
Altman seeks a sentence reduction for iigating role adjustment pursuant to

83B1.2 of the United States Sentencing @lies. Her argument is centered on the
Sentencing Commission’s amendment last yAaendment 794, to the commentary of
83B1.2, which became effective on NovembgeR015, after Altman was sentencesgke
SENTENCINGGUIDELINES FORUNITED STATESCOURTS 80 Fed. Reg. 25,782, 25,782 (May
5, 2015) (stating that on Aip30, 2015, the Sentencif@mmission proposed amendments
to § 3B1.2 to become effieee November 1, 2015). Altam asserts that Amendment 794
IS retroactive becauseannounced a new substantive rule of law.

Section 3B1.2 instructs sentencing courtddorease a defendant’s offense level by
four levels “[i]f the defendantvas a minimal participant iany criminal activity,” two
levels “[i]f the defendant was a minor participanany criminal actiity,” and three levels
if the defendant’s level of partiapion fell between minimal and minofee U.S.S.G. §
3B1.2. The commentary to 8 3R provides that a mitigatingleoadjustment is available

to any defendant “who playspart in committing the offense that makes him substantially



less culpable than tteverage participant.Seeid. § 3B1.2 cmt. n. 3(A). Amendment 794
“left the text of 8 3B1.2 unchanged.United Sates v. Gomez, --- F.3d ---, 2016 WL
3615688, at * 3 (5th Cir. July 5, 2016@edJnited Satesv. Quintero-Leyva, 823 F.3d 519,
523 (9th Cir. 2016)United Sates v. Casas, 632 Fed. App’x 1003, 13 (11th Cir. 2015).
The amendment modified 8§ 3B1.2’s apption notes by introducing a list of non-
exhaustive factors that a sentgrg court should consider in determining whether to apply
a mitigating role adjustmenee Quintero-Leyva, 823 F.3d at 523.

Generally, a court is required to use thédglines manual in effect on the date a
defendant is sentencedSee Dorsey v. United Sates, 132 S. Ct. 2321, 2332 (2012),
U.S.S.G. 8§ 1B1.11(a) (requiringse of “the Guidelines Manual effect on the date that
the defendant is sentenced”). Amendmédd was issued on November 1, 201%ee
Quintero-Leyva, 823 F.3d at 521. This occurred oo years after Altran’s sentencing.
Altman argues that she should be given retreadenefit of this amendment. The U.S.
Sentencing Commission, however, did not makeendment 794 retroactive to all cases.
See U.S.S.G. § 1B1.10(d). Moreover, basedAdtman’s argument, she is not entitled to
relief under § 2255. Altman does not contend that her sentence was illegal when imposed,
that it was imposed in violation of federalw, or any of the dier reasons listed in
82255(a). Instead, she argues for retroachignefit of Amendment 794. Such a claim
must be brought as motion under 1&IC. § 3582, not a § 2255 motioBee Hamilton v.
United Sates, 67 F.3d 761, 763 (9t@Gir. 1995) (holding that & 2255 claim can be based
only on a claim of lack of jurisdiction, constitonal error, an error seilting in “a complete
miscarriage of justice,” or “proceeding inconsistent with@mudimentary demands of fair
procedure”) (quotindgJnited Statesv. Timmreck, 441 U.S. 780, 783-84 (1979)).

Assuming,arguendo, that Altman’s motion was preply brought under 8§ 2255, it
would be untimely. Motions brought pursuamt§ 2255 are subjetd a one-year statute

of limitations that runs from the latest of four possible dates:



(1) the date on which the judgent of conviction becomes
final;

(2) the date on which the padiment to making a motion
created by governmental actionviolation of the Constitution
or laws of the United States removed, if the movant was
prevented from making a motion by such governmental action;

(3) the date on which the rigasserted was initially recognized
by the Supreme Court, if thaght has been newly recognized
by the Supreme Court and made retroactively applicable to
cases on collateral review; or

(4) the date on which the facapporting the claim or claims
presented could have been disa@d through the exercise of
due diligence.

28 U.S.C. 8§ 2255(f). Here, the gmelevant date is “the ¢mon which the judgment of
conviction becomes final” The judgment o€onviction became final when the time for
filing a direct appeal expiredSee Moshier v. United Sates, 402 F.3d 116, 118 (2nd Cir.
2005) (“holding that for purposes of 22%botions, an unappealed federal criminal
judgment becomes final &h the time for filing a direct appeal expirekinsv. United

States, 204 F.3d 1086, 1088.1 (11th Cir. 2000)Kapral v. United Sates, 166 F.3d 565,

577 (3rd Cir. 1999) (“If a defendant does not pursue a timely direct appeal to the court of
appeals, his or her conviction and senteloeeomes final, and the statute of limitation

begins to run, on the datam which the time for filing such an appeal expired®Rins v.

1 Altman does not contend that any of éxeeptions set out in § 2255, which extend
the starting date of the limitations peribdyond the date the judgment of conviction
became final, are applicable® the instant case. It#tnhan has not identified any
“impediment” to making her motion &l was created by the governmefke 28 U.S.C.
§2255(f)(2). Furthermore, Altman has noemtified any newly recognized right by the
Supreme Court and made retroactively ayalle to cases on collateral revievBee 28
U.S.C. § 2255(f)(3). Altman aldoas not identified a datellssequent to her sentencing
when any facts supporting helaim presented could haween discovered through the
exercise of due diligencesee 28 U.S.C. § 2255(f)(4).
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United Sates, 204 F.3d 1086, 1089 n.1 (11th Cir.02). Altman’s one-year limitations
period to file a § 2255 motion began to wm December 10, 2013, when the date of her
judgment became final. Altman did nglace her § 2255 motion in the prison mailing
system until August 31, 2016, twenty mondfter the period ofimitations expired on
December 10, 2014.

Finally, even if | were to construe Alan’s motion as a § 3582 motion, Altman’s
claim fails because Amendmer®4 is not retroactive for pposes of a § 3582 motion.
Amendment 794 was a ‘alify amendment."Quintero-Leyva, 823 F.3d at 523ee United
Sates v. Gasas, 632 Fed. App’x. 1003004 (11th Cir. 2015)hplding that Amendment
794 simply “clarified the factors to consider a minor-role adjustment.”). As a clarifying
amendment, it made no substaatchange in the lawBurke v. United Sates, 152 F.3d
1329, 1332 (11th Cir. 1998). Wk, such an amendment does not apply retroactively in a
motion for reduction of a sentence under § 35988ited States v. Sokes, 300 Fed. App’x
507, 508 (9th Cir. 2008). AccordinglAltman’s § 2255 motion is denied.

[11.  CERTIFICATE OF APPEALABILITY
Altman must make a substantial showinglle# denial of a constitutional right in

order to be granted a certificatbappealability in this casesee Miller-El v. Cockrell, 537
U.S. 322 (2003)Garrett v. United Sates, 211 F.3d 1075, 10767 (8th Cir. 2000)Mills

v. Norris, 187 F.3d 881, 882 n.1 (8th Cir. 199@grter v. Hopkins, 151 F.3d 872, 873-74
(8th Cir. 1998);Ramsey v. Bowersox, 149 F.3d 749 (8th Cir. 1998Lox v. Norris, 133
F.3d 565, 569 (8th Cir. 1997)"A substantial showing is a showing that issues are
debatable among reasonable jurists, a conutdcresolve the issues differently, or the
issues deserve further proceeding€06x, 133 F.3d at 569. Moreover, the United States
Supreme Court reiteratedhtiller-El v. Cockrell that “[w]here a distict court has rejected
the constitutional claims on the merits, thleowing required to satisfy 8 2253(c) is

straightforward: The petitioner must demoasdrthat reasonable jurists would find the



district court’'s assessment of the constitutiarlaims debatable or wng.” 537 U.S. at
338 (quotingSack v. McDaniel, 529 U.S. 473, 48(2000)). | determine that Altman’s
motion does not present questions of substdocappellate review and, therefore, does
not make the requisite showing to satisfy § 22538k 28 U.S.C. § 2253(c)(2);#5. R.
APP.P. 22(b). Accordingly, witlespect to Altman’s claim,do not grant a certificate of
appealability pursuant to 28 UGS.8 2253(c). Should Altmanish to seek further review
of her petition, she may request a certigcat appealability from a judge of the United
States Court of Appeals for the Eighth Circie Tiedman v. Benson, 122 F.3d 518, 520-
22 (8th Cir. 1997).

V. CONCLUSION
For the reasons discussed, above, Altmarddon under 28 U.S.&.2255 is denied

in its entirety. This case is dismissed. tdtificate of appealability will issue for any
claim or contention in this case.

IT ISSO ORDERED.

DATED this 21st day of September, 2016.
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MARK W. BENNETT
US. DISTRICT COURT JUDGE
NORTHERNDISTRICT OF IOWA




