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IN THE UNITED STAT ES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF IOWA
WESTERN DIVISION

THE  JOHN ERNEST LUCKEN
REVOCABLE TRUST, and JOHN
LUCKEN and MARY LUCKEN,
TRUSTEES, and JOHN LUCKEN
Individually, and MARY LUCKEN,
Individually,

No. C16-4005-MWB
Plaintiffs,
VS.

OPINION AND ORDER
HERITAGE BANCSHARES GROUH, REGARDING DEFENDANTS'

INC., HERITAGE BANK NATIONAL MOTION FOR SUMMARY
ASSOCIATION, THOMAS GEIGER ang JUDGMENT

GARY GEIGER, directors of Heritage
Bank, ROBERT MATHIASEN, Chie
Credit Officer of Heritage Bank, and DOES

1-100,
Defendats.
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This case results from the fallout oktiireat Recession on a longstanding rural
lowa automobile dealerghand plaintiffs’ lastditch efforts to coméo that dealership’s
financial rescue. Plaintiffs contend that ttefendants, the automobile dealership’s bank
and its officers, committed a wide array of soagainst them to shiethe bank from the
blowback of the automobile deership’s failure. Defendant®w seek summary judgment

on all of plaintiffs’ claims against them.

l. INTRODUCTION AND BACKGROUND
A. Factual Background
I will not attempt here an exhaustivessiertation on the undisputed and disputed

facts in this case. Rather, | will set fodhfficient of the factsboth undisputed and
disputed, to put in contextehparties’ arguments concengithe defendants’ Motion for
Summary Judgment. Unless otherwise indicateel facts recited here are undisputed, at

least for purposes of summgndgment. Additional factualllagations and the extent to
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which they are or are not dispdtor material will be discusdgif necessary, in my legal
analysis.

1. Parties and principal actors

Plaintiffs John and Mary Lucken (“the tkens”) are lowa citizens and residents of
Akron, lowa. The Luckens’ honserves as the principal office of the John Ernest Lucken
Revocable Trust (“The Trust”).

Defendants Heritage Bank (“Heritage Ban&i)d Heritage Bancahes Group, Inc.
(“Heritage Bancshares”) areadquartered in Spicer, MinnegotPrior to June 30, 2011,
Heritage Bancshares owned and controlledtbige Bank National Association, Holstein,
lowa (“Heritage Holstein”) and Heritage Bank National Association, Spicer, Minnesota
(“Heritage Spicer”). Heritage Holstein maimed a branch in SiouwRity, lowa (“Heritage
Sioux City”).

Defendant Robert Mathiasen is the GlBanking Officer andChief Loan Officer
for Heritage Bank. In 2009, Heritage 8i0City’s predecessor bk hired Sterling Crim
(“Crim”) as its lender and branch managéfter Heritage Bank acquired the Sioux City
bank, Crim remained on staff there. He Kdritage Sioux City it©ctober 2012, when he
was terminated. Crim currently works ams agricultural and commercial lender for
Pinnacle Bank.

Richard E. Dirks was the principal owrdd Dirks Motor Comjny (“Dirks Motor”)
from 1960 until it was soltb Total Motors, a @alership in LeMars, i@a. Dirks’s father
and two uncles started Dirks Motor in 1928¢ddhe business remained in the Dirks family
for 93 years. Dirks 9d 50 percent of the businesshis two sons in the late 1990’s.

2. John Lucken

JohnLuckenlived in Akron, lowa, until he graduated from high school in 1957.

Following high school, he obtained a badnebf science and masters’ degrees in
engineering. After college, he went to nkdor Mobil Oil in Casper, Wyoming. He

subsequently provided corsnog services to energy corapies, as an exploration



geologist, in their search fail. John Luckeralso invested in MAR, a company that
bought and financed “Classl&ans.” The Luckens were employed by MAJR for a period.
John Lucken’s rolavith MAJR was to raise capital.

The Luckens moved back to Akron in #W@000. In 2004, John Lucken began
investing in oil exploration witla group based in San Antonio, Texas. In addition to being
fiscally sophisticated themselves, the Lew& have a financiahdviser, CPA, and a
business consultant, Bill Petersen. Sin@®6l John Lucken haalso invested with
Petersen.

John Lucken currently has investmemsaNatural Innovatie Renewable Energy
(“NIRE"), an lowa L.L.C., whiti was formed to build plant that would produce biodiesel
from animal waste. Lucken salso made loans to twockl Akron businesses, and has
donated a house and farmland te @ity of Akron to enable ib build a new care center.
He has made charitable donaticto other Akron groups.

3. Dirks Motor’s Financing

In April 2007, Dirks Motor and/or Dirkand his two sons, took out loans from three
local banks: First NationaBank Akron, First AmericarBank, and People’s Bank.
Additional loans were taken out in 2008. B@O09, the balances on these loans totaled
$1,412,739. In late 2008, or Janu&@®09, Dirks approachetieritage Bank about
obtaining a consolidation loan backed aySmall Business Administration (“SBA”)
guarantee.

Dirks worked with Crimn obtaining the loan backdxy the SBA. On October 6,
2009, the SBA authorized anB3 7(a) Guaranteed Loan” @dirks Motor for$1,775,000.
The SBA loan had an interastte of 6 percent and monthbayments of $13,900. The
SBA loan required the following “collaral conditions” of Heritage Bank:

Lender must obtain a lien on 100% of the interests in the
following collateral and properly perfect all lien positions:

1. First mortgage (including due on sale clause,
water rights, if any andssignment of rents) on land
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and improvements located2Q0 hwy 12 North, Akron.
This property is commercial.

a. Subject to no other liens.

b. Evidence and title gdriority of lien must
be based upon:

(1) Title and/or Lien Search or evidence
of proper ownershipnd lien position.

2. First Perfected Security Interest, subject to no
other liens, in the following personal property
(including any proceedsnd products), whether now
owned or later acquired, wherever located:

Equipment; Inventory; Accounts; Instruments; Chattel
Paper; General Intangibles.

Defendants’ App. at 234.

In addition to Heritage Bank’s SBA loaDirks Motor had “floor plan” financing
with Ford Motor Credi{“Ford Credit”). Under this plarord Credit bought new vehicles
from Ford and then shipped the vehicles ttk®Motor where they we offered for sale.
Once a vehicle sold, DiskMotor was obligated to pay Fo€redit for the vehicle. Ford
Credit’s financing was secured by the vehicletlom lot itself. In April 2011, as bridge
financing, Heritage Bank loaned Dirks Mot$193,100. Heritage Bank loaned Dirks
Motor an additional $135,000 after gaining the SBA’s approval.

By May 19, 2011, Dirks Mimr was “out of trust” wh Ford Credit, and Dirks
Motor’s floor plan financing was suspendefirks sought additioal time to not only pay
off Ford Credit, but to find a new source adt plan financing for his dealership. Ford
Credit agreed to delay foreclosing on Dirks MotDirks, however, auld not find alternate
financing and turned over his remaining inva@gtto Ford Credit for sale on September 9,

2011. Despite having no new car inventonydale, Dirks again requested additional time

!Dirks Motor was considered “out of trudtecause it was selling vehicles without
repaying Ford Cratifor them.



to find alternate financing. Ford Creditaag agreed to forebear on foreclosing until
December 30, 2011, but Dirks had to pay Forddit at least $177,386 — $122,154 of this
amount was related to vehicles sold “outrakt.” This payment resulted in the forfeited
vehicles being returned to Dirks Motor, aih@ould obtain new vehicles provided that it
had “a firm customer’s order.” Ford Creditttex at  5; Defendants’ App. at 293.

4, Luckens’ involvement irDirks Motor’s financing
In “late summer or early fall of 2011,” fks met with Crim taell him that Dirks

Motor “had to have floor planning.” Dirks Dept 55-56; Plaintiffs’ App. at 316. Dirks
“remember[ed] something wasmke because supposedly weravgetting floor planning.”
Dirks Dep. at 56; Plaintiffs’ App. at 316In early November of 2011, Dirks came to
Lucken’s office to “see if | wuld help finance the Heritaggank/Crim proposal.” Lucken
Dep. at 73-74; Defendants’ Apat 66-67. Lucken had bght cars from Dks Motor.
From his previous car purchases, and megstduring golf outingd_ucken was familiar
with Dirks. Luckenhowever, was “surprised” by Dirks’s visit because he did not “expect
to be asked to help him out.Lucken Dep. at 73; Defendis’ App. at 67. Dirks and
Lucken met for abau4d5 minutes, in which Dirks desbad a “three-point plan that would
create a floor plan loan -- that the bank vdbateate a floor plan loan, providing two
principal conditions were met.” Note at 1aPitiffs’ App. at 167-68. Lucken’s first two
conditions, both concerning Hexge Bank, were: “One, by pay [sic] Ford credit off,
which was around 225,000, andeteecond one was to put apCD as collateral to an
alleged floor plan loan that Crim promisedt never delivered.” Lucken Dep. at 75;
Defendants’ App. at 68. Lucken’s third condition required Dirks to collateralize the
$250,000 Lucken wodl loan Dirks to payoff Ford Credit. Lucken did not require
collateral for the $250,000 in¢hCD, because he believedritiege Bank would provide
Dirks with a “real floor plan loan” and th&irks Motor’s inventoy would collateralize

that amount. Lucken Dep. at 76; Defendants’ App. at 69.



Dirks recalls telling Luckeriwhat the deal was.” Dirks Dep. at 55-56; Plaintiffs’
App. at 315-16. Dirks and lcken met with Crim three dour days after their initial
discussion. At this meeting, Crim repeatesl thxact proposal that Mr. Dirks had told me
that . . . Two commitments. One was first ZB0 to pay off Ford @&dit, and then there
was going to be a second -- second 250,000 &b @as backup collateral to a floor plan.”
Lucken Dep. at 108; Defendan&pp. at 85. Dirks recallthat “Sterling proposed what
we would have to have for them to do thaofl planning. To the Is¢ of my knowledge,
that's what it was.” Dirks Dept 61; Plaintiffs’ App. at 320No specific amount of money
required for floor financing was discussed at the meeting. At the time, Heritage Bank was
providing the floor plan fiancing for Total Motors.

On September 29, 2011, Heritage Banklleeloan committee meeting to discuss
Dirks Motor's SBA Loan. Athat meeting, Dirks Motor's SBA Loan was downgraded
from a ‘150’ pass rating to a ‘7’ substandardrgti Bank Minutes at 1, Defendants’ App.
at 295. Heritage Bank decided‘aharge off” the “unguaranteeortion of the SBA loan.”
Bank Minutes at 1, Defendants’ App. at529“Gary” and “Tom” Geiger attended the
meeting, as did “Bob M.” (Robert Mathiageand voted in favor of the SBA Loan
downgrade, charge off, and the “potentiaggayment from cashing in cds and possibly
CSV of life insurance policies.” Bank Mireg at 1, Defendants’ App. at 295.

On the day before the lo@ommittee meeting, September 28, 2011, Heritage Bank
generated a “CAD” analysis of the SBA Loaith the “Purpose & Lender Rationale” to
“Approve Downgrade from ‘150’ pass rating t&' substandard rating.” CAD at 1,
Plaintiffs’ App. at 141. The document hatiGollateral Analysis” tlat found the loan was
under-collateralized and had agaéive collateral value of “#3,547 [sic].” CAD at 1-2,
Plaintiffs’ App. at 141-42.

On November 17, 2011, Heritage BanBsard met, with all of the individual
defendants in attendance. The minutes fat theeting reflect that “Dirks Motors may

have a possible partner interested.” Bank Bddirdites at 2; Plaintiffs’ App. at 198. On
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this same date, Lucken toak$250,000 cashier’s check torit@ge Bank. Crim informed
Lucken that he would have to wire the funds to Heritage Bank so the funds would be
immediately payable to Ford Credit, since thshier’s check would not clear for ten days.
Lucken then wired the money to Heritage Batleritage Bank, inurn, paid Ford Credit

a little more than $225,000 andaote a check to Dirkslotor for the balace of $24,544.08.
Lucken believed that the balkee would be available for Bs Motor to use for operating
expenses.

On January 19, 2012, Heritage BanlBsard again met, with all individual
defendants in attendance. The minutes reflest “Dirks Motor investor cash injection,
LOC, & floor plan paid off.” Bank Board Minutes at 2; Plaiffs’ App. at 201. On this
same date, Lucken executed the line of itradd related documents for the $250,000
backup collateral that he was providing.

At one point, Dirks Motor purchased ev$500,000 worth of inventory on its
revolving line of credit. Crim never told s that he had a $28W0 line of credit cap.
Dirks Motor had to be liquidated. On Janu&®; 2013, Total Motorentered into a letter
of intent to purchase Dirks Mar. Heritage Bank notifieducken, on February 19, 2013,
that it had seized his CD as collateral for BiNotor's $250,000 revweing line of credit.
On May 21, 2013, Heritage Bank notified BBBA that Dirks Motor was no longer a going
concern and that it had liquiga $643,694.33 in CDs ownég Dirks and/or his family
to apply to the SBA Loan bence and that it had additidneollateral which could be
liquidated.

B. Procedural Background
On January 14, 2016, plaiifs the Trust and the Luckspacting both individually
and as trustees of the Trust, filed a Conmplagainst defendants Heritage Bancshares
Group, Inc., the Bank’s directors and chieddit officer, and John Doe defendants alleging

claims for: 1) fraud throughfimative representations and @sions of material fact; 2)



violation of 12 U.S.C. § 1972 for a proh#t “Tying Arrangement”; 3) liability of the
Bank’s senior executive officers; 4) breachid duty of disclosure; 5) unjust enrichment;
and 6) contract rescissiénThese claims all arise froan agreement between the Trust
and the Bank for the financing of Dirks Motor.

Defendants have filed a Motion for Summadgdgment, contending the plaintiffs’
claims fail as a matter of law. Plaiffisi have timely resistedefendants’ Motion for

Summary Judgment and defendantguim, filed a timely reply.

. LEGAL ANALYSIS
A. Summary Judgment Standards

Summary judgment is only appropriateemh‘the pleadings, depositions, answers
to interrogatories, and admissions on file, together with affidavits, if any, show that there
IS no genuine issue of material factd that the moving party intitled to a judgment as a
matter of law.” ED. R. Civ. P. 56(c) (emphasis addedge Woods v. DaimlerChrysler
Corp., 409 F.3d 984, 990 (8th IC2005) (“Summary judgment is appropriate if viewing
the record in the light mo$tvorable to the nonmoving party, there are no genuine issues
of material fact and the owing party is entitled to judgmeé as a matter of law.”see
generally Celotex Corp. v. Catre#d77 U.S. 317, 323-24 (1986). Thus, “[tlhe movant
‘bears the initial responsibility ahforming the district courof the basis for its motion,’
and must identify ‘those portions of [the record] . .. which it believes demonstrate the
absence of a genuine igsof material fact.”Torgerson v. City of Rocheste§43 F.3d
1031, 1042 (8th Cir. 20) (en banc) (quotin@elotex 477 U.S. at 323). In response,
“[the nonmovant ‘must do more than simligow that there is see metaphysical doubt

as to the material facts,” amaust come forward with ‘specific facts showing that there is

2 Plaintiffs filed an Amended Complaint dharch 1, 2017, asserting the same six
claims against the same defendants. Therded Complaint contains additional factual
details.



a genuine issue for trial.’”1d. (quotingMatsushita Elec. Indus. Co. v. Zenith Radio Corp.
475 U.S. 574, 586-87 (1986)).
When the parties have met their burdée, district judge’s task is as follows:

“On a motion for summary judgment, ‘facts must be viewed in
the light most favorable to the nmoving party only if there is

a genuine dispute as to those factRicci v. DeStefane—
U.S. , 129 S. Ct. 2658, 78 174 L. Ed. 2d 490 (2009)
guoting Scott v. Harrigs 550 U.S. 372, 380, 127 S. Ct. 1769,
167 L. Ed. 2d 686 (2007) (mtnal quotations omitted).
“Credibility determinations, thereigh-ing of the evidence, and
the drawing of legitimate infenees from the facts are jury
functions, not those of a judge.”Reeves v. Sanderson
Plumbing Prods., In¢530 U.S. 133, 150,20 S. Ct. 2097, 147

L. Ed. 2d 105 (2000), quotimgnderson v. Liberty Lobby, Inc
477 U.S. 242, 255106 S. Ct. 2505, 91 L. Ed. 2d 202
(1986). . ... “Where the record taken as a whole could not
lead a rational trier of fact tbnd for the nonmoving party,
there is no genuine issue for trial.Ricci, 129 S. Ct. at 2677,
guotingMatsushita475 U.S. at 587, 106 S. Ct. 1348.

Torgerson 643 F.3d at 1042-43.

“Only disputes over facts that mightfect the outcome of the suit under the

governing law will properly precludée entry of summary judgmenfhderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (198&Ryan v. Capital Contractors, Inc679 F.3d 772,
776 (8th Cir. 2012). Howevesummary judgment is particularly appropriate when only
guestions of law are involved, rather thandatissues that may or may not be subject to
genuine disputeSee, e.g., CremonaR.S. Bacon Veneer Cd33 F.3d 617, 620 (8th Cir.
2006).

With these standards imind, | will address defedlants’ Motion for Summary

Judgment.
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B. Plaintiffs’ Fraud Claim

1. Elements of fraud claim

As the lowa Supreme Court has explaintedgstablish a claim at law for damages
for fraudulent misrepresentation, “a piaif must prove (1) defendant made a
representation to the plaintiff, (2) the remeation was false, (3) the representation was
material, (4) the defendant éw the representation was ®&|g5) the defendant intended
to deceive the plaintiff, (6) thplaintiff acted in reliance ahe truth of the representation
and was justified in relying on the represénta (7) the representation was a proximate
cause of plaintiff's damages, and (8) the amount of dama@dsson v. ITT Hartford Ins.
Co, 621 N.W.2d 388, 400 (lowa 2001k re Marriage of Cutleyr 588 N.W.2d 425, 430
(lowa 1999) (defining the elements of fraudimduding (1) misrepresentation or failure
to disclose when under a legiuty to do so, (2) materiality3) scienter, (4) intent to
deceive, (5) justifiable reliance, and (6) resulting injury or damage). The “knowledge of
falsity” and “intent to deceive” elements digjuish an action at law for damages for fraud
from an equitable action to rescind a contrhetause “even innocent misrepresentations
may be sufficient to support an action for rescission,” but they auffatient to support
a fraud action at law for damagelyler, 548 N.W.2d at 872. Plaintiffs must prove the
elements of fraudulent misrepresertatby clear and convincing evidende.re Marriage
of Cutler, 588 N.W.2d at 43%see also Ralfs v. Mowr$86 N.W.2d 369, 373 (lowa 1998)
(describing the burden as proving the existe of fraud “by clear, satisfactory, and
convincing evidence”) (citin@enson v. Richardspob37 N.W.2d 748, 756 (lowa 1995)).

2. Plaintiffs’ fraud claim

Plaintiffs base their fraud claim on sevaepresentations and/or omissions. First,
plaintiffs claim that Crim mispresented to Luckéthat the Bank would give a Bank floor
plan loan to Dirks Motor so ks Motor could stay in busiss if Lucken pal Ford Credit
and transferred $250,000 into a CD.” Amenminpl. at 61. Second, plaintiffs allege
that Crim misrepresented to Dirks thag tBank would defer theemonthly $13,900 SBA
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loan payments. Amended Compl. at  62). Ttupldintiffs allege that Crim misrepresented
to Lucken:

in November 2011 that the Bank’'s SBA Loan Account—where
Lucken wired the 1st $250K—[jsa Dirks Motor account, and

in January 2012 that the tken Credit Line note and
assignment were documents tBank needed in connection
with the pretext Bank floor plato Dirks Motor “as discussed

in November”, and the Lucken Credit Line Authorization
Letter for the purpose of electriontransfers for the pretext
Bank floor plan loarto Dirks Motor.

Amended Compl. at § 63. Plaintiffs furthallege that Mathiasen’s representations to
Lucken:

on and after January 2013 (1) denying the Bank Contract; (2)
representing the matter is “strictly between Dirks and
Lucken”; (3) denying Lucken a full accounting, and (4)
misrepresenting the Bank wiol engage in a good faith
mediation, constituted material misrepresentations the
Defendants knew to be false hmade, and which were made
with the intent Lucken relyn those representations so the
Bank could complete its deceaitfscheme and realize unjust
enrichment at Lucken’s expense.

Amended Compl. at § 64. Fihg plaintiffs allege that:

Crim and Mathiasen concealed from Lucken. . . (1) the SBA
Loan was in default and the Bank would not defer any
payments to the end of thealp (2) the magnitude of Dirks
Motor debt and insolvency, (3) the fact Dirks Motor could not
remain in business because Bank had to sell/liquidate Dirks
Motor business assets to recover on the collateral dependent
SBA Loan asset, (4he fact the Bank codInot approve a new
floor plan loan to insolvent ks Motors in violation of Bank
policy and regulatory requirement(5) the fact Lucken was
substituted as a borrower (rgptarantor) on the Lucken Credit
Line that was not secured byetlvehicle inventory, only the
Lucken CD, (6) the fact there weeno sources of repayment or
security for Lucken funding transferred to the Bank, and (7)
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the fact the Bank had a selfénést in the use of Lucken
funding for the Bank'’s financidenefit of $50®00, or more.

Amended Compl. at § 65.

3. Analysis of claim

a. Floor plan financing representations
Defendants argue that plaintiffs cannobvy@ that Crim represented that Heritage

Bank would provide Dirks Motowith floor plan financing. Plaintiffs have generated
several genuine issues of material fact judiog summary judgmerdn this assertion.
Specifically, there is a clear dispute betweentdstimony of Lucken and/or Dirks and that
of Crim. Both Lucken and Dirks testified their depositions tharim represented at a
meeting in November, 2011, that Heritagank would provide Dirks Motor with floor
plan financing. This conflict between Crintastimony, and thatf Dirks and Lucken,
generates a genuine issue of material fastto whether Crim made the alleged
representations concerning Heritage Bpndviding floor plan financing.

Defendants argue that Lucken contradid¢tedself, in his deposition, by testifying
at one point that his line of credit washie used to purchase vehicles. This argument
misstates Lucken’s testimony. Lucken did tedtify that the CD was to be used for the
direct purchase of inventory, but as “collatérd.ucken Dep. at 75-76; Defendants’ App.
at 68-69. While it is true that aspects otken’s testimony could be viewed as somewhat
inconsistent, it is not “so replete with omtsistencies and improkéties that no reasonable
juror would undertake thsuspension of disbelief necesdargredit the allegations made.”
Jeffreys v. City of New Yqriki26 F.3d 549, 85 (2d Cir. 2005) (citations omitted).
Accordingly, because the matter of crediting testimony of these witnesses must be left
to the jury, this portion oflefendants’ Motion for SummaJudgment is denied.

b. Knowledge of falsity anavith intent to deceive
Defendants also contend that “Plaintiffs@@ot shown sufficient evidence to prove

Crim’s knowledge and intent to deceive Luckedéfendants’ Br. at 26. Plaintiffs contest
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this assertion and argue that a jury couldl fihat Crim made false representations that
Heritage Bank would provide Dirks with floglan financing with knowledge of his
statements falsity and withe intent to deceive.

“Scienter can be established in thregysvg1) from facts demonstrating a mental
state embracing an intent to deceive, manipulat defraud; (2) from conduct which rises
to the level of severe recldeness; or (3) from allegation$ motive and opportunity.”
Cornelial. Crowell GST Trust v. Possis Med..Jiad 9 F.3d 778, 782 (8th Cir. 2008). “The
relevant inquiry is ‘whether all the facts géd, taken collectively, give rise to a strong
inference of scienter, not whether any altegg scrutinized in islation, meets that
standard.”ld. (quotingTellabs, Inc. v. Makor Issues & Rights, L6851 U.S. 308 (2007)).
The Eighth Circuit Court of ppeals has cautioned that “[w]here mental state or intent
(particularly willfulness) is at issue, summary judgment must betgd with caution, as
usually such issues raise questionsdetermination by a factfinder.U.S. v. One 1989
Jeep Wagoneer, V.I.NJ4GS5874KP10530076 F.2d 1172, 1176 (8th Cir. 1992) (citing
Pfizer, Inc. v. International Rectifier Corpb38 F.2d 180, 185 (8th Cir. 1976)). This is
precisely the situation here.

Construing the facts in the light moswémable to plaintiffs, as the non-moving
parties see Reeved30 U.S. at 150Anderson477 U.S. at 255, a jurgould conclude that
Crim and Heritage Bank had the motive and oppoty to defraud Lucken and that they
possessed the requisite intent to deceive €nckThe jury could conclude that Crim,
because of his inexperiencethivSBA loans, did not understand that the SBA required
Heritage Bank to be the firkénholder on all of Dirks Motor’s “personal property,” which
included its inverdry. Because Ford Credit possesaezknior lienholdeposition on all
of Dirks Motor’s assets, including its new @aventory, Heritage Bak could not meet the
SBA Loan guarantee’s requirements. Accordingljury could reasonably conclude that
Crim and Heritage knew thatglsBA would discover their failute comply with the terms

of the loan guarantee if DiskMotor went under and Ford étlit seized Dirks Motor’s new
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car inventory. A reasonable jury could further conclude that Crim and Heritage Bank
determined that, if Ford €dit was paid off, Heritage B& would be senior lienholder
with respect to Dirk&/otor’s personal property. Howeved.ucken likely would not have
funded Dirks Motor if tle dealership did not have floopl financing tanaintain its new

car inventory. Therefore, a reasonable juyld further conclude that Crim and Heritage
Bank promised floor plan financing to enticecken to proide funds necessato pay off

Ford Credit, but never intended to go througthwhe floor plan finacing. A reasonable

jury could also conclude that such actiontlesh that Crim and Heritage intended to
deceive and defraud Lucken. Accordingtijs portion of déendants’ Motion for
Summary Judgment is also denied.

C. Damages
Defendants contend that “Plaintiffs alsmoat prove that the representation caused

[Lucken’s] damages.” DefendaBr. at 28. However, | cohade that a reasonable jury
could, upon finding that Crim and HeritaBank made fraudulent misrepresentations to
Lucken concerning floor plan finamg, further find that these fraudulent
misrepresentations caused Lucken damdmgsause, absent those misrepresentations,
Lucken would not have madke loan or the CD deposit.Accordingly, this portion of

defendants’ Motion for Summadudgment is also denied.

3 Defendants’ argument that Lucken heeceived “death beefits that total
$550,000, more than heaned Dirks Motors,tefendant’s Br. at 27, is unpersuasive. The
“death benefits” is apparently in refereniwetwo life insurance policies, one on Dirks
individually, and one as a last-to-die policylwsth Dirks and his wifeSince these are life
insurance policies which are yable only upon the deatbf the insured, and those
contingencies have not yetgmened, Lucken has not yetedved any monetary benefit
from them.
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C. Bank Tying Claim

Defendants also seek dismissal of mi#fis’ claims based on the anti-tying
provision of the Bank Holding Comapy Act (“‘BHCA”), 12 U.S.C. § 1972.Section 1972
of the BHCA was intended ttprohibit anti-competitive pactices which require bank
customers to accept or provide some othernsemr product or refia from dealing with
other parties in order to obtain the bam&duct or service they desireMicCoy v. Franklin
Sav. Ass'n636 F.3d 172, 175 (@ Cir. 1980) (quoting &NATE BANKING AND CURRENCY
CoMMITTEE REPORT No. 91-1084, 91st Cong., 2d Se$$970)). Thus, the BHCA
prohibits banks from engaging in certain pi@&s that “require be customers to accept
or provide some service orqutuct or refrain from dealingitih other parties in order to
obtain the bank product service they desire.'Swerdloff v. Miami Nat’l Bank584 F.2d
54, 58 (5th Cir. 1978)A private plaintiff, as opposed sogovernment regulator, can bring
a suit to recover treble damager the so-called anti-tyingalations, provided he qualifies
as a “person who is injured in his businespraperty by reason of anything forbidden in
[§]1972...."12 U.S.C. § 1975.

To establish an anti-tyinglaim, “[tlhe plaintiff . . . must show that the bank
imposed a tie, that the practice was unusuéhénbanking industry, that it resulted in an
anticompetitive arrangement, and thiabenefitted the bank.” Mamot Feed Lot and
Trucking v. Hobson539 F.3d 898, 902 {8 Cir. 2008) (quotind>oe v. Norwest Bank

4 Title 12 U.S.C. 81972(1)(A) provides:

(1) A bank shall not in any mannextend credit, lease or sell
property of any kind, or furnisany service, or fix or vary the
consideration for any of theoregoing, on the condition or
requirement—

(A) that the customer shall obtain some additional
credit, property, or servideom such bank other than a
loan, discount, deposit, or trust service][.]

12 U.S.C. § 1972(1)(A).
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Minnesota 107 F.3d 1297, 1304 (8th Cir. 1997), overruled on other grountsiimana
Inc. v. Forsyth 525 U.S. 299 (1999)). Thus, to praveiolation of § 192(1), a plaintiff
must prove the following four elements: (ihat the bank imposed a tie,” (2) “that the
practice was unusual in the banking indust(@) “that it resulted in an anticompetitive
arrangement,” and (4) “thétbenefitted the bank.’'Hobson 539 F.3d at 903-04 (quoting
Doe, 107 F.3d at 1304).

Defendants assert that plaintiffs’ BHC&aim fails because Lucken was not a
customer of Heritage Bank tite time he paid off Ford Crigd Because a reasonable jury
could determine that Lucken was acting asgbarantor of Dirks Motor's SBA loan when
he made the CD deposit, such a finding wloestablish that Lucken was a customer of
Heritage Bank.See Swerdlgf684 F.2d at 60Continental lllinois National Bank & Trust
Co. of Chicago v. Stanle$85 F. Supp. 1385, 1388 (N.D. Ill. 1984).

Plaintiffs, however, fail to establish theigbence of an illegal “tie-in,” which is “an
arrangement by one party to sell one prodet flying product’) but only on the condition
that the buyer also purchase a different ... product (the ‘tied product)|east agree that
he will not purchase that prodt from another supplier.Davis v. First Nat'| Bank of
Westville 868 F.2d 206, 208 (7thiCiL989). Put another way, “the law requires a showing
of two distinct products: a tying product, in the market for which defendant has economic
power, and a tied product, which defendamtés on consumers wishing to purchase the
tying product.” McGee v. First FedSav. & Loan Assoc76 F.2d 647, 648 (11th Cir.
1985). According to pintiffs, the “tying product” wa Heritage Bank’s agreement to
extend credit to Dirks Motor, and the “tied protfugas Lucken’s paymerio Ford Credit.
These aren’t two separate products of Hgat®8ank. Ford Credit required payment to
prevent it from carryinghrough with its threatened ligiation of Dirks Motor. Thus,
plaintiffs have not established an antrquetitive tying arrangeent. Accordingly,

defendants’ Motion for Summadudgment is granted aspgtaintiffs’ BHCA claim.
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D. Officer and Director Liability
Defendants also seek summary judgment on plaintiffs’ claims for personal liability

against defendants Thomas Geiger, Garyg&e and Robert Mathiasen for alleged
fraudulent corporate acts. Thesefendants are liable as offiseof Heritage Bank for the
fraudulent acts they parti@aged in or committedSee Haupt v. Miller514 N.W.2d 905,
909 (lowa 1994) (a corporate officer can lmble for personally taking part in the
commission of a tort)Briggs Transp. Co., Inc.. Starr Sales Co., Inc262 N.W.2d 805,
808 (lowa 1978) (“A corporatefficer is individually liabe for fraudulent corporate acts
which he or she participated in or committed.”). Plaintiffs point to Mathiasen’s
membership in Heritage Bank’s “special asgeam” and these defendants’ attendance at
the September 29, 2011, loan committee tmge That committee voted to pursue a
“charge off” which in turn lead to a liquidati “action plan” for Dirls Motor. Plaintiffs
argue that these actions demonstrate thaitdde Bank and these defendants knew that
Dirks Motor could not remainn business, and any sulgsent discussions regarding
Heritage Bank supplying floor plan financing for Dirks Motor were fraudulent. The rub,
here, is that none of these defendants are allegleave been involved in these subsequent
fraudulent activities. Plaintiffdo not point to any other aetis that these three defendants
undertook. Therefore, defendants Thomas Geiger, Gary Geiger, and Robert Mathiasen are
entitled to summary judgent on the claims against them the ground that they cannot

be held individually liable for Heritage Bank’s acts.

E. Unjust Enrichment Claim
Defendants also seek summanggment on plaintiffs’ unjust enrichment claim.

Defendants argue that, becausanilffs have pled an at-lavemedy of fraud for monetary
damages, any inequity caused by defendauons will be adequately compensated at

law. Plaintiffs respond that, bacse there are disputed issuesatterial fact as to whether
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and how defendants unjustly enriched tkelwes at plaintiffs’ expense, summary
judgment is not appropriate on this claim.

The Eighth Circuit Court of Appealbas explained, “To recover for unjust
enrichment [under lowa law], [the plaintifffust show: ‘(1) [the defendant] was enriched
by the receipt of a befig (2) the enrichment waat the expense ohg plaintiff]; and (3)
it is unjust to allow the defendant to rietéhe benefit under the circumstanced.dkeside
Feeders, Inc. v. Proders Livestock Mktg. Ass'866 F.3d 1099, 112 (8th Cir. 2012)
(quotingState ex rel. Palmer v. Unisys Cqarp37 N.W.2d 142149 (lowa 2001))see E—
Shops Corp. v. U.S. Bank Nat’'l AssG78 F.3d 659, 666 (8th Cir. 2012) (holding that “[t]o
establish a claim of unjust enrichment unti&nnesota law, a plaintiff must show the
defendant ‘knowingly received obtained something of valdier which the defendant in
equity and good conscience should pay.”) (quotepaaf v. Residential Funding Carp
517 F.3d 544, 553-54 (8th C#008)). As the Eighth Circu@ourt of Appeals has further
explained, in a case applying lowa law,

“Unjust enrichment is a doctenthat ‘evolved from the most
basic legal concept of preventing injusticelfi re Estate of
Roethler 801 N.W.2d 833, 845 (lowa 2011) (quotiBtate ex

rel. Palmer v. Unisys Corp 637 N.W.2d 142, 149 (lowa
2001)). “The doctrine of unjust enrichment is based on the
principle that a party should hbe permitted to be unjustly
enriched at the expense of another or receive property or
benefits without payingust compensation.’Palmer, 637
N.W.2d at 154.

Lakeside Feeders, Inc666 F.3d at 1112NValdner v. Cary 618 F.3d 838, 848 (8th Cir.
2010) (“The theory of unjust enrichment ‘iseprised on thé&lea that it is unfair to allow
a person to benefit from another’s serviadgen the other exqeted compensationState
Pub. Defender v. lowa Dist. Court for Woodbury Countyl N.W.2d 680, 684 (lowa
2007). Such implied contracts do not arigerfrthe traditional bargaining setting but ‘rest

on a legal fiction arising from consideratioosjustice and the equitable principles of
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unjust enrichment.Hunter v. Union State Bank05 N.W.2d 172, 177 (lowa 1993).").
The lowa Supreme Court has explained thagjtst enrichment is a broad principle with
few limitations.” State ex rel. Palme637 N.W.2d at 155.

Thus, as noted above, “[tJo recover fojust enrichment [unel lowa law], [the
plaintiff] must show: ‘(1) [the defendant] wasriched by the receipff a benefit; (2) the
enrichment was at the expense of [the pldin@ind (3) it is unjust to allow the defendant
to retain the benefit under the circumstancesdkeside Feeders, In®66 F.3d at 1112
(quotingState ex rel. Palme637 N.W.2d at 149)\Valdner 618 F.3d at 648 (stating the
elements in a similar way (quotir@ate ex rel. Palme637 N.W.2d at 154-55)). lowa
courts, including this one, have sometimes addémlrth element, that there must be no
at-law remedy availabl® the plaintiffs. See Union Pac. R. Co.@edar Rapids and lowa
City R. Co, 477 F. Supp.2d 980, 10QR.D. lowa 2007) (citindowa Waste Sys., Inc. v.
Buchanan Cnty 617 N.W.2d 23, 30 (lowa Ct. ApR000)). However, the lowa Supreme
Court has explained,

The adequacy of a legal remeidya general limitation on the
exercise of equity jurisdiction dns properly considered when
restitution is sought in equityput no indepedent principle
exists that restricts restitoti to cases where alternative
remedies are inadequag&ee | Palmers 1.6, at 33-34.

State ex rel. PalmeB637 N.W.2d at 154.2 (noting the addition dhis fourth element in
lowa Waste Sys., Ind17 N.W.2d at 30). Thus, | conde that the absence of an adequate
remedy at law is not an element of a miafor unjust enrichment under lowa law.
Defendants have cited no authyptibat disturbs this conclusiorit follows that plaintiffs

are not required to establish an absence afi@quate remedy at law to survive a summary
judgment motion on their claim for unjustreamment. Accordingly, this portion of

defendants’ Motion for Summadudgment is also denied.
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F. Breach of Duty to Disclose

Defendants further seek summary judgmamiplaintiffs’ breach of duty disclose
claim. Defendants argue that they owedirgiffs no duty todisclose information
concerning Dirks Motor’s finanal condition because plaiffs were not customers of
Heritage Bank and plaintiffs were fully capalof discovering Dirks Motor’s financial
condition. Plaintiffs countethat they reasonably relied éteritage Bank to disclose its
assessment of Dirks Motor’'s SBA loand Dirks Motor’'s economic viability.

Ordinarily, the duty to disclose exists ynhen there is a fiduciary relationship,
and not when the parties are dealing at armigtle In order to prevail on a breach of

1113

fiduciary duty claim, plaintifisnust prove: “(1) the existee of a fiduciary relationship;

and (2) that the [actions taken by the fiduciavgfe not beneficial to kior her interests.”
Vos v. Farm Bureau Life Ins. C®67 N.W.2d 36, 52 (lowa 2003) (quotiRgpthwell v.
Chubb Life Ins. C9191 F.R.D. 25, 32 (D.N.H.1998¥%eeKurth v. Van Horn380 N.W.2d
693 (lowa 1986) (observing that a breachidéiciary duty claimrequires proof of the
existence of a fiduciary duty owed by the deferida the plaintiffs, breach of that duty by
the defendant, and damages to the plaintiffxipnately caused by the breach). The lowa
Supreme Court has definediduciary duty as follows:

“A fiduciary relationship existbetween two persons when one
of them is under a duty to act for or to give advice for the
benefit of another upon matte within the scope of the
relationship.” Kurth v. Van Horn380 N.W.2d 693, 695 (lowa
1986) (citing ESTATEMENT (SECOND) OF TORTS 8§ 874 cmt. a
(1979)). We have also noted,

a confidential relationship “exists when one person has
gained the confidence of ather and purports to act or
advise with the other's interastmind. . . . The gist of
the doctrine of confidential relationship is the presence
of a dominant influence undethich the act is presumed

to have been done. [The]{ppose of the doctrine is to
defeat and protect betrayals of trust and abuses of
confidence.”
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Hoffman v. NationaMed. Enters., In¢ 442 N.W.2d 123, 125
(lowa 1989) (quotingdehler v. Hoffman253 lowa 631, 635,
113 N.W.2d 254, 256 (1962)). . ..

. . . .[W]e are cognizant of ¢hfact that “[b]ecause the
circumstances giving rise to aticiary duty are so diverse, any
such relationship must be evaluated on the facts and
circumstances of each individual cade€urth, 380 N.W.2d at
696.

Wilson v. IBP, Ing 558 N.W.2d 132, 138 (lowa 1996ge Economy Roofing & Insulating
Co. v. Zumaris 538 N.W.2d 641, 6448 (lowa 1995) (also recounting indicia of a
fiduciary relationship)Anderson v. Boekel91 N.W.2d 182, 188 (Wwa Ct. App. 1992)
(**A fiduciary relationship exists between tapersons when one of them is under a duty
to act for or to give advice for the benefitasfother upon matters within the scope of the
relationship,” quotingKurth, 380 N.W.2d at 695, in turn qUOtingERTATEMENT(SECOND)
OFTORTS8 874 cmt. a). “'Some of the indiciaafiduciary relationsip include the acting

of one person for another; the having anercising of influence over one person by
another; the inequality of ¢hparties; and the dependerafeone person on another.”
Anderson v. Boeke491 N.W.2d 182, 188 (low&t. App. 1992) (quotingrons V.
Community State Bank61 N.W.2d 849, 852 (wa Ct. App. 1990))accord Zumaris538
N.W.2d at 647-48 (“A ‘fiduciary relation’ args whenever confidence is reposed on one
side, and domination and influence result om dther; the relation can be legal, social,
domestic, or merely personal. Such relatiopshiists when there is a reposing of faith,
confidence and trust, and tpkacing of reliance by one updhe judgment and advice of
the other.”). These standards are echoedendwa Model Civil Jurynstructions, which
direct that:

[A] fiduciary relationship isa relationship of trust and
confidence on a subject between two persons. One of the
persons is under a duty to act éwrgive advice to the other on
that subject. Confidence is p&ton one side, and domination
and influence result on the other.
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Circumstances that may give risethe existence of a fiduciary
relationship include the acting ohe person for another, the
having and exercising of influeao©ver one person by another,
the placing of confidence byne person in another, the
dominance of one person by dmet, the inequality of the
parties, and the dependencené person upon another. None
of these circumstances is more important than another.

lowa Model Civil Jury Instruction 3200.2 (2002).

The lowa Supreme Court has held &hés typically no fiduciary relationship
between a bank and its customeVgeltzin v. Cobank, ACB33 N.W.2d 290, 294 (lowa
2001) (citing FESTATEMENT (SECOND) OF TORTS 8§ 874 cmt. a, at 300 (1979Fngstrand
v. West Des Moines State Babk6 N.W.2d 797, 799 (lowa 29). Rather, for a fiduciary
relationship to exist there mus¢ evidence of “dominaticend influence” and “a reposing
of faith, confidence and trust, and the phacof reliance by one upon the judgment and
advice of the other.Weltzin 633 N.W.2d at 294 (citations omitted).

Here, Lucken did not bank at Heritagank and did not have any history of
conducting other business with it. Indeed, Lucken and Heritage Bank were strangers to
one another who were brought tdger by the intervention of a thiparty, Dirks. Plaintiffs
have not directed my attention to faatsthe summary judgment record which would
provide a basis for concludinigat a confidential or fiduciamelationship existed between
these parties to an arm’s length transactiorcviwould give rise to a duty to disclose.
Accordingly, defendants’ Motion for Summary Judgment is granted as to plaintiffs’ breach

of duty to dsclose claim.

G. Rescission Claim
Finally, defendants seek summary judginen plaintiffs’ rescission claim.

Defendants contend that, because plaintifésinot establish their fraud claim, their

rescission claim also failsAs | explained previously:
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Under lowa law, fraudulentmisrepresentation in the

inducement to contract gives rigethree distinct actions: (1) a

cause of action at law for monedamages; (2) a defense to a
breach-of-contract claim; and)(& ground for rescission of a

contract in an action in equit$ee Gunderson v. ADM Investor
Serv., Inc, 85 F. Supp.2d 892, 919 (N.D. lowa 2000);
Oeltjenbrun v. CSA Investors, In@ F. Supp.2d 1024, 1050

(N.D. lowa 1998);Utica Mut. Ins. Co. v. Stockdale Agency
892 F. Supp. 1179, 1191 (M lowa 1995). . . ..

Generally, in lowa, “fraudulent misrepresentations
leading to the creation of a corttagive[s] rise to a right of
rescission.”"Robinson v. Perpetual Servs. Corpl2 N.W.2d
562, 568 (lowa 1987%xee First Nat'l| Bank in Lenox v. Brown
181 N.W.2d 178, 182 (lowa 1970) (“It is a well settled
principle of equity that misrepsentations amounting to fraud
in the inducement of a contraethether innocent or not give
rise to a right of avoidance ¢ime part of the defrauded party.”).
Under lowa law, five elementaust be proven where a party
seeks to rescind a contract based on a fraudulent
misrepresentation: (1) a representation, (2) falsity, (3)
materiality, (4) an intent to duce the other to act or refrain
from acting, and (5) justifiable relianc€ity of Ottumwa V.
Poolg 687 N.W.2d 266, 269 (lowa 200Rubes v. Mega Life
And Health Ins. Co., Inc642 N.W.2d 263269 (lowa 2002);
Hyler v. Garner 548 N.W.2d 864, 872 (lowa 199&@wihart
v. Universal Underwriters Life Ins. Co669 N.W.2d 260
(Table), 2003 WL 21361008 &8 (lowa Ct. App. Jun. 13,
2003);Wilden Clinic, Inc. vCity of Des Moines229 N.W.2d
286, 292 (lowa 1975kee also Dishman v. American General
Assurance C9193 F. Supp.2d 1119, 23 (N.D. lowa 2002);
Gunderson 85 F. Supp.2d at 92@&t. Paul Reinsurance Co.,
Ltd. v. Commercial Fin. Corp2000 WL 3391816 at *5 (N.D.
lowa Nov. 20, 2000)Jtica, 892 F. Supp. d@193. Importantly,
proof of scienter, which is reqed to sustain an action at law
for fraudulent misrepresentation, is notably absgee Hyler
548 N.W.2d at 871 (noting thaescission can be obtained
absent proof of scientand pecuniary damagé&)ilden Clinig
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Inc., 229 N.W.2d at 292 (recognmg that in equity, relief from
fraud can be granted absent a simpvof scienter or pecuniary
damage). As this court thoroughly discussetliica Mutual
Insurance Company \6tockdale Agen¢y892 F. Supp. 1179
(N.D. lowa 1995), laclkf the element of scienter is a historical
distinction between the proof rdged to sustain an action in
equity to rescind the contractdihat required to sustain an
action at law for fraudulent misrepresentatidee id The
lowa Supreme Court recently discussed this important
distinction:

An action to rescind a contract is regarded as less
severe, and hence less ndding in its proof
requirements, than an action at law for damages based
on fraud.Hyler, 548 N.W.2d at 871. In an equitable
rescission action, it is not the knowledge of falsity that
is at issue but “whether srepresentations induced the
complaining party to contractUtica, 892 F. Supp. at
1195. As this court stated Htyler, injecting an “intent

to deceive” element in a rescission case would
reintroduce the concept o$cienter, “making the
elimination of this requiremeim equity cases illusory.”

Hyler, 548 N.W.2d at 87%ee Rube®42 N.W.2d at 269. In
order to uphold the historicaldinction between at law and in
equity relief for fraudulent misrepresentation, the concept of
scienter must never enter tequation in determining whether

a party is justified in pursuirtpe equitable relief of rescission-
therefore, the intent necessdoy sustain an equity action is
merely the intent to induce tlo®mplaining party to contract.
Utica, 892 F. Supp. at 119Rubes642 N.W.2d at 26%Hyler,

548 N.W.2d at 871. In an equity action for fraudulent
misrepresentation, fraud may be inferred from the
circumstances, words and actions in evidehttea, 892 F.
Supp. at 1197accord Wilden Clinic 229 N.W.2d at 292
(“Fraud may arise from facts agtcumstances, and an intent
to defraud may properly be inferred from circumstances,
words, and actions shown in evidence.”).
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Schmidt v. Fortis Ins. Cp349 F. Supp.2d 1171191 (N.D. lowa 2005).

For the reasons discussed above, becamengeissues of material fact have been
raised as to the falsity of defendants’ actiovisich thereby raise genwnssues of material
fact as to whether plaintiffs are entitledr&scission, this portion of defendants’ Motion

for Summary Judgmenmd also denied.

lll.  CONCLUSION
For the reasons discussed above, mdats’ Motion for Summary Judgment is
granted in part and deniedpart. Defendants’ motion is granted as to plaintiffs’ BHCA
claim, breach of duty to diise claim, and claims of personal liability against defendants
Thomas Geiger, Gary GeigendaRobert Mathiasen. Defendghtotion is denied as to

the remainder of plaintiffs’ claims.
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IT IS SO ORDERED.
DATED this 15th day of August, 2017.

Mok w. Ro 3

MARK W. BENNETT
US. DISTRICT COURT JUDGE
NORTHERNDISTRICT OF IOWA
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