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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

STATE OF NEW JERSEY and its )
Division of Investment, et al., )
Plaintiff, ;
V. ; Case No. 03-2071-JWL
SPRINT CORPORATION, et al., ) )
Defendants. ) )
ORDER

This complex securities case comes betbesundersigned U.$4agistrate Judge,
James P. O’Hara, on two related motionshbagarding a Fed. R. Civ. P. 30(b)(6)
deposition of defendant 8pt Corporation. Sprint hagdéd a motion for a protective order
precluding the depositiordgc. 380). Plaintiff, State of N& Jersey and its Division of
Investment, has filed a combined opposittonSprint’'s motion and its own motion to
compel the 30(b)(6) depositioddc. 382).

Plaintiff served notice of its intentioto take a 30(b)(6) gmsition of Sprint on
November 24, 2009, and again on January 7, 2@dth before and after these notices were
served, the parties extensively discussedgfopriety and scopef such a deposition,
specifically whether such aplesition would be limited to doenent authentication (despite

the more broadly stated topic descriptionthe deposition noticeand who the corporate

'Exs. 7 & 10 to doc. 381.
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designee would be if the deposition went fard/ (an employee of &pt or one of its
lawyers). These communicationave been extensively detailedthe parties’ briefs and
documented in literally hundredspmdges of attachments, and thwksnot be repeated here.
Suffice it to say that no consensus has been reached.

Of course, whether to emt@ protective order is a matter within the court’s
discretion? Fed. R. Civ. P. 26(c) allows theurt, upon a showing of good cause, to enter
an order protecting a party or person “franmoyance, embarrassment, oppression, or undue
burden or expense.” Btlie rule does not permit the court to issue such an order to protect
a party from having to provide discovery @pics merely because it's argued those topics
are overly broad or irrelemy or because it's argued the requested discovery is not
reasonably calculated to lead to the discovery of admissible eviti&hegis, irrelevancy
and overbreadth are objections more appropriately addressed in the context of a motion to

compel? Further, protective orders that woudreclude depositions altogether are rarely

’MGP Ingredients, Inc. v. Mars, In245 F.R.D. 497, 500 (D. Kan. 2007).

3Belisle v. BNSF Ry. CadNo. 08-2087, 2009 WI1559759, at *1 (D. Kan. June 1,
2009) (quotind?.S. v. Farm, In¢g.No. 07-2210, 2009 WL 483236, (D. Kan. Feb. 24,
2009)); see alscAikens v. Deluxe Fin. Servs., In217 F.R.D. 533, 534 (D. Kan. 2003)
(“Rule 26(c) does not provide for any type of order to praeguzrty from having to divulge
privileged information or materials that amet calculated to lead to the discovery of
admissible evidence.”).

*|CE Corp. v. Hamilton Sundstrand Coyplo. 05-4135, 2007 WL 1652056, at *4 (D.
Kan. June 6, 2007)But seeAuto-Owners Ins. Co. Boutheast Floating Docks, In@31
F.R.D. 426, 429 (M.D. Fla. 2005).
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grantec’

Sprint’s motion for a protective order raiseveral arguments in favor of prohibiting
the requested 30(b)(6) deposition. But nonto$e arguments meet the required showing
described above. Sprint has not crgdidemonstrated a potential for “annoyance,
embarrassment, oppression, or unoluelen or expense.” Furtheken if considered in the
context of plaintiff's motiorto compel, the arguments adwead by Sprintlo not persuade
the court that a 30(b)(6) deposition would be improper.

Sprint’s firstargument is that plaintiff halready used thdatted 22 depositions and
therefore should not be all@d a 23rd deposition to questi Sprint under Rule 30(b)(6).
However, viewing the record as a whole, tio&irt concludes this is insufficient reason to
preclude the depositioritagether. In a complex casecbkuas this, where considerable
amounts are at stake, 23 depositions hardiynseexcessive. Moreover, apparently Sprint
previously has been willing to consider a 30(b)(6) deposition as long as it was done on

Sprint’s terms, notwithanding the 22Xeposition limit’ And finally, the court notes

*Simmons Foods, Inc. v. Willigd91 F.R.D. 625, 630D. Kan. 2000) (“Barring
extraordinary circumstances, courts rarell grant a protective order which totally
prohibits a deposition.”).

°The August 11, 2009 Amended Second Psa$eduling Order allowed plaintiff to
take up to 22 depositions over defendadtdy noted objections. Doc. 276 at 3—4.

"Doc. 381 at 3 (“[W]hile the parties migtiisagree regarding Plaintiff's entitlement
to a Rule 30(b)(6) deposition, Sprint remairveitling to meet and confer regarding the
scope of such a deposition ahe conditions under which Sprint would be willing to give
such a depositionotwithstanding its objectioris (Emphasis added.)).
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plaintiff's argument in its reply that amexpected additional gesition involving a former
Arthur Andersen employee is the real reaiwt the total number of depositions it seeks
now stands at 23 instead oétpreviously planned 22. Tleeurt finds plaintiff has shown
good cause for taking one more dapos, and thus the court d@tes to use that previously
set limit as a hyper-technical basis to precl8gdent from being deposed pursuant to Rule
30(b)(6).

Sprint’'s second argumenttisat the proposed topicsrfthe 30(b)(6) deposition are
overly broad, vague, and arghous, and have not beensdebed with“reasonable
particularity” as required by thaile. Respectfully, the courtsiigrees. Generally asserting
that a deposition topic is ovgrbroad does not justify a peattive order absent a specific,
particularized showing &s how providing testimony on@ertain topic would be unduly
burdensome, unduly expensive, embarrassing, oppressive, or anrhdyi@gourt finds that
Sprint has not made the requidtbwing. Further, the courtfiegeviewed the topics in the
notice and concludes they anet so overly broad as t@ll outside the “reasonable
particularity” standard. To the contrary, theud believes that the topics described in the
30(b)(6) notice have been reasbly limited (i.e., to the extent possible) to the specific
subject matters, actions, individualadaime periods relevant to this cdse.

Sprint’s third argument ighat the information platrff purportedly seeks could be

8Cohen-Esrey Real Estate Servs. v. Twin City Fire Ins.N\omw08-2527, 2009 WL
4571845, at *1 (D. Kan. Dec. 3, 2009).

°Seeex. 7 to doc. 381 at 8—11.
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obtained by more efficient meanBut Sprint’'s argument onigpoint necessarily assumes

that all plaintiff is seeking is inforation related to document authenticattbonSprint
basically ignores that plaintiff seeks testimony from a corporate representative beyond issues
related to document authentication. Although Sprint maintains that ifflaatlier
represented that it only sought a 30(b)(6) déjosto establish docuant authenticity, the

notice served clearly indicates otherwis€ontrary to Sprint’'s arguments, and with a view

to the procedural history of discovery in this case, a 88(lleposition is likely the most
effective way to question Sprint on the topics at issue.

Sprint’s fourth argument is that a 30(B)¢{&position of Sprint would be duplicative
of discovery already obtaiddoy plaintiff through requestsr admission and depositions of
Sprint’s former directors and employeesis ISprint’s position thadny corporate designee
would prepare for a 30(b)(6) deposition by saving depositions of former directors and
employees, making the testimogiyen in a 30(b)(6) depositiadentical—or at least very
similar—to previous depositions.

But as plaintiff notes, this argumeaverlooks the basic ppose of a 30(b)(6)
deposition. Rule 30(b)(6) allovas organization to designate an individual to “testify on

its behalf.” The testimony pvided by a corporate represative at a 30(b)(6) deposition

%SeeDoc. 381 at 15 (“To the extent the pase of a Rule 30jt6) deposition would
be to obtain Sprint’'s agreement to authentiaitg admissibility, a giulation would be far
more efficient.”).

HSee, e.gex. 2 to doc. 382.
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binds the corporation. This quite unlike a deposition of @mployee of that corporation,
which is little more than that individual engylee’s view of the case and is not binding on
the corporatiori? Even if the substaewmf the information ultirately provided mirrors that
of the testimony given by Spriatformer directors and empjees, plaintiff still is entitled
to tie down the definitive positiorsf Sprint itself, rather than that of the individuals who
work for Sprint*® Further, plaintiff should not be@rented from questioning a live witness
in a deposition setting just bes&uthe topics proposed arendar to written requests for
admissions already served. Such a result wesséntially limit a plaitiff to the first form

of discovery served, since topics are bound to overlap.

Accordingly, the court finds Sprint h&ailed to show good cause for a protective
order and has likewise faileddemonstrate that plaintiffismiotion to compel should not be
granted:* Having concluded thatétdeposition should go forwattig nextissue is whether
Sprint should be permitted to designate MichaePaskin or Ronald S. Rolfe, Sprint’s

retained counsel from New Yor&s the 30(b)(6) corporate repeasative. This issue first

In re Motor Fuel Temperature Sales Practices Ljtiyo. 07-1840, 2009 WL
5064441, at*2 (D. Kan. Dec. 16, 2009) (“[W]heperson testifies in his individual capacity
under Rule 30(b)(1), he speaks on liebBhimself, not his company.”).

13Seeid. (“[Clourts have consistaly held that the fact that a company’s employee
was deposed under Rule 30(b)(1) does instllate the company from producing the
same—or another—individual as a corporagpresentative to ge¢ a Rule 30(b)(6)
deposition.”).

“SeefFed. R. Civ. P. 26(c)(2YIf a motion for a protective order is wholly or partly
denied, the court may, on just terms, ortle&t any party or peos provide or permit
discovery.”).
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arose when the parties were attempting solke this matter without court intervention.
Sprint maintains that, if arguch deposition goes forwardwiobuld be least burdensome and
most efficient for outside counsel to servelescorporate designee, claiming that it is “not
uncommon” for attorneys to serve as 30(b)(6) withessesle\WWithe court’'s experience
this often is true of in-hoascounsel, the court is muldss convinced of the commonality
of outside trial counsel seng as 30(b)(6) deposition witnesses.

Certainly, Sprint is under no obligationdesignate outside counsel as its 30(b)(6)
witness. Nor can Sprint credibrgue that outside counsel are ¢dmdy individuals who
could adequately serve as the 30(b){@tness. When designating a corporate
representative, a party simply has a duty wigieate and educate andividual so that he
or she can fully and compkdy answer questions onethdesignated subject matter.
“[Plersonal knowledge of the diginated subject matter by thdested deponent is of no
consequence’” Thus, it seems to tlweurt that almost any person—attorney or not—could
fulfill the requirements of Rule 30(b)(6). Addst given the dearth t&@gal authority cited
by the parties, the court believes Sprintrée to designate whomever it feels can “fully,
completely, [and] unevasively” answer quess regarding the subject matters listed by

plaintiff.®

15Sprint Commc’ns Co., L.R. Theglobe.com, In236 F.R.D. 524, 527-28 (D. Kan.
2006).

91d. at 528 (quotindProkosch v. Catalina Lighting, Inc193 F.R.D. 633, 638 (D.
Minn. 2000)).
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For reasons explained more fully below, the court strongly suspects Sprint is just
bluffing about designating Mr. Paskin or Mr. IRoas the 30(b)(6) itness. But in the
unlikely event Sprint actuallyhooses to go this route, it'stivthe understanding that Sprint
won't be permitted to effectively frustrate impede the depii®n under the banner of
privilege. As even Sprint has acknowledgeid, ot suggesting “thatrivilege issues would
prevent a lawyer from answering any depositjuestion as a Sprint designee that a non-
lawyer would be allowed to answeéf."Thus, as long as Spriatdesignee—Dbe it attorney
or not—can fulfill the requirements of Rule 30(b)(6), Sprint may proceed as it sees fit.

As earlier indicated, plaintiff has failed tiecsufficient authoritythat would justify
an outright prohibition on Spriklesignating outside counsekhs corporate representative.
So too has Sprint failed to egluately demonstrate that mgioutside trial counsel as a
corporate designee is ethically permissible or a risk-free proposition.

Mr. Paskin and Mr. Rolfe are egllent lawyers. Their law firm is recognized as truly
outstanding. Good lawyers doottme cheap. Given the scorched-earth manner in which
this case has been litigated by bsitfes, the court infers that 8 has paid legal fees and
expenses expressed in at least seven dagget Mr. Paskin anir. Rolfe and others in
their firm up to speed ahe complexities and nuances of ttése. Plaintiff essentially has
committed to file a motion to slqualify if Mr. Paskin or MrRolfe is designated as Sprint’s

30(b)(6) designee. Sprintgeonds that any such motiondsqualify woud be frivolous,

Y"Doc. 384 at 6.
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which at least in the undersigned’s experiea@mething more eissaid than proven to
the satisfaction of a court. Frankly, tbeurt cannot fathom that a sophisticated, fully
informed client like Sprint would entertain evar10% risk of losing aess to its lead trial
counsel in this case (anycase) over a mere dispute abatiom to place in the 30(b)(6)
chair. Therefore, lest there be any suggestion of inequity later on this point, Sprint is
strongly cautioned to think velgng and hard about designatimgftside trial counsel as the
30(b)(6) witness, as that wdkfinitely expose the attorneyindeed, perhaps his entire law
firm—to disqualification latet®

Despite the foregoing comments, foraé reasons the undersigned respectfully
declines what might be construed as the paiitigplicit invitation todefinitively decide this
thorny issue of disqualificatiomow. First and foremost, Sprihaasn’t actually designated
Mr. Paskin or Mr. Rolfe as the 30(b)(6) designé&econd, neither side has filed a motion
squarely presenting this isswaad their briefs in conngon with the two pending motions
only sparsely address the issue. And third, & court’s suspicion about a bluff is flat
wrong and Sprint actually proceeds as it imascated, custom and practice suggests that
plaintiff's inevitable motion talisqualify would bedecided by the judgeresiding at trial,

in this case U.S. District Judge John W. Lungstrum.

18See, e.gCartier, A Div. of Richemont Northmerica, Inc. v. Bertone Group, Inc.
404 F. Supp. 2d 573, 574 (S.D.N.Y. 2005) (“[T]he Court concludes that, in this case,
[litigation counsel] may serve as the 30(b)Mness on the aforemeaned topics so long
as he and his clients understand that he liyemrecurs some material risk that he will
subsequently be disqualified from sewy as plaintiffs’ trial counsel.”).
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Accordingly, Sprint's motion for a proteee order (doc. 380) idenied. Because
none of Sprint’'s arguments justify prevergtithe 30(b)(6) depositioplaintiff's motion to
compel (doc. 382) is granteamhd plaintiff may proceed to gdese a Sprint representative on
the topics listed in the noticeSprint shall designate itrporate witness or witnesses
keeping in mind the considéi@ns noted above. Although the statements made by Sprint
in its reply memorandum regarding the timofghe deposition are duhoted, as indicated
in the prior order of this court (doc. 383), the 30(b)(6) deposiibi®print shall be
completed byrebruary 26, 2010. Despite all the procedural jockeying of the past several
weeks, the fact remains Sprint already hag 87 days (i.e., siedNovember 24, 2009) to
identify and prepare its 30(b)(6) designee(s).

IT IS SO ORDERED.

Dated February 19, 2010, lkansas City, Kansas.

s/ James P. O’Hara

James P. O’Hara
U.S. Magistrate Judge
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