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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

CAROLE STEPHENSON, et al., )

Plaintiffs,

Case No. 04-2312-CM
WYETH LLC, et al.,

Defendants.
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MEMORANDUM AND ORDER

This case is a failure-to-wapnoducts liability action.Plaintiff Carole Stephenson claims thg
she developed ductal carcinoma in situ (“DCIS”her right breast as a rdsaf taking prescription
hormone therapy medications manufactured by defead&yeth LLC and Pfizer Inc. The case is
specially set as the court’s No. 1 civil case on Jan®a?p12, and is expected to be a three-week t
The parties have filed a number@fubertmotions, as well as other tans regarding the scope of
the case. This matter is presently before the court on three related motions: (1) Defendants’ M
Reopen Discovery for a Limited Purpose (Doc. 122)Plaintiff's Motion for Leave to Substitute
Expert Witnesses (Doc. 109); and (3) Motion by DefetslaVyeth LLC and Pfizer Inc. to Exclude tl
Testimony of Plaintiff's Expert, DiMichael Wertheimer (Doc. 95).

All three motions relate to one of plaintiff's experts, Dr. Michael Wamke. Dr. Wertheimer
is plaintiff's causation expert. On July 19, 20Dt, Wertheimer indicatethat he was no longer
interested in serving as an expert in horm@amacement therapy cases. He specifically confirmed

that he no longer would serveas expert in this case on J@¥, 2011. Prior to Dr. Wertheimer’s
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announcement, defendants had moved to excludexpert testimony from trial. After receiving
notice from Dr. Wertheimer of his desire to witha; plaintiff filed her motion for leave to substitutd
expert witnesses. Plaintiff asks the court to all@wto de-designate Dr. Wertheimer as a testifying
expert and to designa¥. Elizabeth Naftalis as her causation expert.

l. Defendants’ Motion to Reopen Discovery

The court has discretion whetherreopen discovery. In exesaig this discretion, the court
may consider “(1) whether trial is imminent, (2hether the request is ppsed, (3) whether the non-
moving party would be prejudiced, (4) whether th@ving party was diligent in obtaining discovery
within the guidelines established by the courttii®)forseeability of the need for additional discove
in light of the time allowed for discovery by the dist court, and (6) the I&dihood that the discovery
will lead to relevant evidence.Sloan v. OvertonNo. 08-2571-JAR-DJW, 2010 WL 5476726, at *2
(D. Kan. Dec. 30, 2010) (citingmith v. United State834 F.2d 166, 169 (10th Cir. 1987)).

Many of the factors weigh in favor of allowing the discovery. In¢hse, the trial is not
imminent, although it is only monttasvay. It does not appear th@aintiff would be significantly
prejudiced, and the requeatoes not reflect poorly on defendantdigéince. Moreover, it is unlikely
that additional discovery woulae required. But plaintiff oppos#ise motion, and defendants seek
discovery that is protected by th#orney work product doctrine, agll be explained below. These
factors weigh against reopening discovery anthénend, tip the scales in favor of plaintiff.

The crux of the matter is whether the documerasdiefendants want are protected by the W

product doctrine. The court reviewed the documents submitted by plairdi#mera

Communications between an attorraand his or her expert are protattes work product. Fed. R. Ciy.

P. 26(b)(4)(C). Defendants claim that Dr. Wieitner is no longer an expert, making the emails

between him and plaintiff's attorneliscoverable. The court disagreé¥aintiff has not yet formally
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taken Dr. Wertheimer off her expert list. If theuct denies plaintiff's motion to substitute, plaintiff
wants to retain the option to read Dr. Wertheimdeposition. The court belies that Dr. Wertheime
should still be treated as plaiifis expert for the purposes of @&wuating whether emails exchanged
before the date of this order are discoverable.

The court also does not belietat plaintiff has waived wié product protection by reading
defense counsel the initial emails and submitting a copy of them as an attachment to her filings
R. Evid. 502(a) provides that tipeotection is waived as to undissed communications if “(1) the
waiver is intentional; (2) the disclosed and unldised communications or information concern the
same subject matter; and (3) they ought in fairtes® considered togeth” Plaintiff produced
communications indicating that Dr. Wertheiméshes to withdraw from the case. Other
communications regarding possible ditbte experts are of a differestibject matter and need not b
considered in conjunction with the communicatindicating Dr. Wertheimer'desire to withdraw.
When plaintiff's attorney disclosed the communigatto defense counsel, she represents that she
so with the verbal understanditigat she would not be waivinga privilege claims. The court
accepts this representation and declines to fiatghaintiff waived the work product privilege.

Because the discovery sought is protected eybrk product doctrine, the court determineg
that it is inappropriate to reopen discoveDefendants’ motion is therefore denied.

Il. Plaintiff's Motion to Substitute

To allow plaintiff to substitute experts, the coomust evaluate whether to modify the court’s
scheduling order and pretrial order. The court may modify the scheduliegfor good cause and tH
pretrial order to prevent manifesfustice. Fed. R. Civ. P. 16(b)—(cRlaintiff notified the court in a
timely manner after learning that DWertheimer no longer intended to peipate. It does not appeat

that plaintiff’'s counsel waswolved in Dr. Wertheimer’'s desibn—and it would be improper to
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punish plaintiff for a change in circumstances beyledcontrol. The coufinds that plaintiff has
shown good cause to modify the scheduling order, whés been superseded by the pretrial order
any event.

As for modification of the pretrial order, Lodalle 16.2 states that tipeetrial order, when
approved by the court and filed witie clerk, “controls the subsequeodturse of the action.” D. Kan
R. 16.2(c). The rule allows modifittan of a pretrial order “(1) by consent of the parties and court
(2) an order of the court fwrevent manifest injustice.ld. The party moving for modification bears
the burden of demonstrating manifest injustiéilson v. Sedgwick Cnty. Bd. of Cnty. Comni\ts.
05-1210-MLB, 2006 WL 2850326, at *5 (D. Kan. Oct. 3, 2006) (ciogh v. Koch Indus., Inc203
F.3d 1202, 1222 (10th Cir. 2000)). Because defetsddo not consent to plaintiff's proposed
amendments, the court turns to whethempitiican establish manifest injustice.

When considering whether a party has demonstrated manifest injastmat considers four
factors: “(1) prejudice osurprise to the party oppaog trial of the issue; (2) the ability of that party t
cure any prejudice; (3) disruptiontioe orderly and efficient trial dhe case by inclusion of the new
issue; and (4) bad faith by the pasteking to modify the order.Id. (quotingKoch 203 F.3d at
1222). Additionally, courts consider the timingvatien the party knew of the potential need for
modification. See id(“[I]f the evidence or issue was withthe knowledge of the party seeking
modification of the pretrial ordeat the time of the pretrial conference then [modification] may not
allowed.”) (quotingkoch, 203 F.3d at 1217 uttle v. Eats & Treats Operations, Indlo. 03-4139-
RDR, 2005 WL 2704957, at *2 (D. Kan. Aug. 8, 2009p(efendant could haveaised this issue
much earlier in this litigation whitout impacting the trial schedule.Sunflower Elec. Power Corp. v.
Clyde Bergemann, IndNo. 04-1003-WEB, 2005 WL 184245at *14 (D. Kan. Aug. 3, 2005)

(allowing a party to modify the pmil order because the issues wbhbe identical, but noting that “ndg
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trial date has been set; consequently anygreg or surprise suffed by Defendant can be
ameliorated by allowing funer time for discovery”).

First, defendants will not be unduly prejudidedallowing plaintiff to substitute an expert.
This case is not set for trial until January 201#2] defendants will have ample time to depose a ne
expert and file any appropriate titms. Moreover, defendants arenfaar with the testimony of Dr.
Naftalis in other hormone replacement therapy cases and will likely not be surprised by her test
in this case.

Second, for substantially the same reasons just given, defendants should easily be able
any prejudice.

Third, trial will not be interrupted—or likely even delayed—Dby allowing plaintiff to substity
an expert.

Fourth, plaintiff's actions appe#&o be in good faith. Dr. Werthraer elected to terminate his
relationship with plaintiff. Theecision was out of plaiiff's control, and plaintiff acted quickly in
making efforts to adess the situation.

After considering all of the faots for modifying a pretrial ordgethe court determines that
modification is warranted to allow plaintiff tausstitute Dr. Naftalis for Dr. Wertherimer as her
causation expert. The parties should work to scleedistovery promptly. The court directs them t
discuss the extent of any discovery and attempt to agree on a scfoequbduction and/or
deposition. To the extent that they are unabkgree, the parties should jointly contact Judge
O’Hara’s chambers for scheduling on or bef@®ctober 3, 2011. #y motion challenging the
admissibility of the expert testimony of Dr. ftklis is due on or before November 1, 2011.

. Defendants’ Motion to Exclude
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Because the court has ruled that plaintiff malyssitute experts, defendants’ motion to exclu
the testimony of Dr. Wertheimermsoot. The court denies it ascéu Defendants may, however, filg
a similar motion regarding Dr. Naftalis.

IT IS THEREFORE ORDERED that Defendants’ Motion tReopen Discovery for a Limite
Purpose (Doc. 122) is denied.

IT IS FURTHER ORDERED that Plaintiff's Motion for Leave to Substitute Expert
Witnesses (Doc. 109) is granted.

IT IS FURTHER ORDERED that Motion by Defendants Wyt LC and Pfizer Inc. to
Exclude the Testimony of Plaintif’Expert, Dr. Michael WertheiméDoc. 95) is denied as moot.

Dated this 29tlday of September, 2011, at Kansas City, Kansas.

g Carlos Murguia

CARLOSMURGUIA
United StatesDistrict Judge
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