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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
AMERICAN PLASTIC EQUIPMENT, INC.,
Plaintiff, Civil Action
V. No. 07-2253-DJW
TOYTRACKERZ,LLC, et al.,

Defendants.

MEMORANDUM AND ORDER

Pending before the Court is Plaintiff Ameridalastic, Inc.’s “Request for Reconsideration
of Memorandum and Order of March 31, 2009 Punst@a Local Rule § 7.3 and F.R.C.P. § 60”
(doc. 94). The Memorandum andder at issue granted Defendant Toytrackerz, LLC’s Motion for
Summary Judgment on Plaintiff's remaining claims for copyright infringement. Plaintiff moves for
reconsideration “in light of . . . new evidence and relevant case'ldvaf the reasons set forth
below, Plaintiff’'s motion is denied.
l. Procedural Background

This action was originally filed in the Wesh District of Missouri on March 9, 2007. The
case was transferred to this District on JU&e2007. On March 31, 2008, the Court dismissed all
counts of Plaintiff's Complaint, except fooGnt |, which alleged copyright infringemenin Count

[, Plaintiff allegedjnter alia, that it “is the valid owner of theopyrights in and to the Marx Action

'PI.’s Reg. for Recons. of Mem. & Order darch 31, 2009 Pursuant to Local Rule § 7.3
& F.R.C.P. 8 60 (“Pl.’s Mot. for Recons.”) (doc. 94) at 3.

’SeeMarch 31, 2008 Mem. & Order (doc. 44) at 88e alsdvlarch 31, 2008 Mem. & Order
(doc. 45) at 8.
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Figures and Other Marx Toy$.'Plaintiff further alleged that “owns all the intellectual property
rights of Louis Marx & Co. as pahased from the Chemical BaokNew York in June of 1988, as
successor in interest to Louis Marx & Cb.”

The Court denied without prejudice Defendants’ Motion to Dismiss Count | and allowed
Plaintiff leave to amend Count | to curertain procedural pleading deficiencieBlaintiff filed its
First Amended Complaint on April 9, 2008, amending its claims for copyright infringement and
reasserting that it was the owrmd the copyrights at issiieSubsequently, Defendant Toytrackerz,
LLC (“Toytrackerz”) moved for summary judgment on Count I, arguing that it was entitled to
judgment because Plaintiff could not establish asimi@ of the copyrights, which was an essential
element of Plaintiff's copyght infringement claim$.Plaintiff responded to Toytrackerz’ motién,

relying on the declaration of Jay kavitz, its President, sole siedwolder, and director, signed June

3Compl. (doc. 1) 7 25.
Id.

*SeeMarch 31, 2008 Mem. & Order (doc. 45) atkhe Court held in its Order that because
Plaintiff had failed to allege that the worksssue were registered in compliance with the copyright
laws, Plaintiff’'s copyright infringement clainfailed to state a claim upon which relief could be
granted. The Court granted Plaintiff leave tceaohits copyright infring@ment claims by alleging
that the works had been registerdd. at 5.

®First Am. Compl. (doc. 49) T 35.
"Toytrackerz’ Mem. in Supp. of Mot. for Summ. J. (doc. 51) at 4-55.

8SeePl.’s Resp. to Toytrackerz’ Mot. for Summ. J. (doc. 55); Pl.’'s Mem. in Opp’'n to
Toytrackerz’ Mot. for Summ. J. (doc. 56).



11, 2008 On March 31, 2009, the Court grantemyfrackerz’ Motion for Summary Judgmefit.
Judgment in favor of Toytrackerz was entered the following day, on April 1,'2009.

In its March 31, 2009 Memorandum and Order, the Court explained that to recover for
copyright infringement, a plaintiff nat prove ownershipf the copyright? To establish ownership,
the plaintiff must show a chain of title proving tragrsbf ownership from the original author of the
copyrighted work? As the Court recognized, 17 U.S.C. § 204(a) requires a transfer of copyright
ownership to be set forth invriting signed by the copyright own#r.It provides: “A transfer of
copyright ownership, other than by operationlafv, is not valid unless an instrument of
conveyance, or a note or memorandum of the teanisfin writing and signed by the owner of the
rights conveyed or such owner’s duly authorized agénthere is no requirement that the writing
contain any particular language; however, “[i]t mzletrly show an agreemn transfer the rights

in the copyright.*

°SeeHorowitz Decl., attached as Ex. 1 to Pl.’ssReto Toytrackerz’ Mot. for Summ. J. (doc.
55) (“First Horowitz Decl.”).

%SeeMarch 31, 2009 Mem. & Order (doc. 84).
HSeeApril 1, 2010 Judgment (doc. 85).
2March 31, 2009 Mem. & Order (doc. 84) at 10-11.

|d. at 10. The Court noted: “If a plaintiff who is not the author of the copyrighted work
sues for infringement, he or she must establoparietary right through the chain of title in order
to support a valid claim to the copyrightld. (citations omitted).

4|d. at 10 (citing 17 U.S.C. § 204(a)).
1517 U.S.C. § 204(a).
®March 31, 2009 Mem. & Order (doc. 84) at 11.
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The Court identified two breaks in the chain of title, either one of which proved fatal to
Plaintiff's copyright infringement claims. The mestent break was in the alleged transfer of rights
from the dissolved Marx Toys, Inc. to Plaintiff in 2083The Court found that there was no written
document in the record memorializing the algkgssignment of the copyrights from Marx Toys,
Inc. to Plaintiff*® Thus, the Court held thRtaintiff did not meet its burden to show that Marx Toys,
Inc. had transferred the rights to Plaintiff in 2083.

The Court also found an earlier break in thaictof title with respect to Chemical Bank’s
ownership of the copyright8. The record contained a 1988 RiflSale signed by Chemical Bank
transferring to Plaintiff “whatever rights, ifig, it had in the copyright®rmerly owned by Louis
Marx & Co."** The record, however, contained no sijneiting by Louis Marx & Co. transferring
the copyrights to Chemical Bank, and, thus,e¢heas no evidence that Chemical Bank owned the
particular copyrights at issue when it transfeteeBlaintiff “whatever rights, if any” it possessed.
The Court therefore held that Plaintiff did moeet its burden to establish that Chemical Bank
owned the copyrights that Plaintiff claimed it received from Chemical Bank in2988.

After finding two breaks in the chain of title, the Court concluded:

Without that unbroken chain of title, Plaifitannot establish its ultimate ownership
of the copyrights. Ownership is amssential element of Plaintiff's copyright

d. at 12.
4.
¥d.
d. at 13.
4d. at 6-7.

22d. at 13.



infringement claims, and Plaintiff’s failure to establish the chain of title is fatal to its

ability to recover for copyright infringement. The Court will therefore enter

summary judgment in favor of Toytrackefz.

. The Relief Requested by Plaintiff

As a threshold matter, the Court must determine what rule governs Plaintiff's motion.
Plaintiff styles its motion as a “Request for Reconsideration . . . Pursuant to Local Rule § 7.3 and
F.R.C.P. 8602 Inthe body of its motion (laich Plaintiff has combined with its supporting brief),
Plaintiff asks the Court to “reconsider” Keemorandum and Order and, upon reconsideration, deny
Defendant’s Motion for Summary Judgméht.

D. Kan. Rule 7.3 governs motions to reconsider. Rule 7.3 makes it clear, however, that it
does not apply to reconsideration of dispositivéeos or judgments. The Rule states: “Motions
seeking reconsideration of dispositive ordersidgments must be filed pursuant to Fed. R. Civ. P.
59(e) or 60. Reconsideration of such an oaigudgment will not be granted under this ruig.”

The Federal Rules of Civil Procedwai® not recognize motions to reconsiéerAs a result,
this Court typically construes any self-styled motion to reconsider a dispositive order or judgment

as either a Rule 59(e) motion to alter or amwedudgment or a Rule @@ motion for relief from

judgment or ordef® Under the Federal Rules of Civil Prdeee in effect at the time Plaintiff filed

Ad.

#p|.’s Mot. for Recons. (doc. 94) at i.

#d. at 1, 10.

%D, Kan. Rule 7.3(a).

?'Hatfield v. Bd. of County Comm'rs for Converse CousyF.3d 858, 861 (10th Cir. 1995).

%Johnson v. GilchristNo. 09-3063-SAC, 2010 WL 750254, *1 (D. Kan. Mar. 2, 2010)
(continued...)



its motion, a Rule 59(e) motion to alter or amend judgment could only be filed within ten days of
the judgment? A Rule 60(b) motion, on the other hand, “must be made within a reasonable time,”
and if the motion is brought under subsections (bj2)or (3), no more thaa year after the entry
of the judgment or ordeéf. Under the Federal Rules of Civil exlure in effect at the time Plaintiff
filed its motion3! if a motion to reconsider a dispositivader or judgment is filed within ten days
of the entry of judgmenthis Court will treat it as a Rul®9(e) motion to ler or amend the
judgment? If the motion to reconsider is filed motiean ten days after entry of the dispositive
order or judgment, it is treated as a Rule 60(b) motion for relief from judgment oPorder.

Here, Plaintiff seeks “reconsideration”tbe Court’s Order granting Toytrackerz’ Motion
for Summary Judgment. Because that order vdéspmsitive one, D. Kan. Rule 7.3 is inapplicable,
and either Federal Rule 59(e) or 60(b) govekithich of those two rules applies depends on when

Plaintiff filed its motion. Plaitiff filed its motion on May 22, 2009, approximately two months after

28(,..continued)
(citing Hawkins v. Evan$4 F.3d 543, 546 (10th Cir. 1995)).

#SeeFed. R. Civ. P. 59(e) (“A motion to alter or amend a judgment must be filed no later
than 10 days after the entry of the judgnmignt Effective December 1, 2009, Rule 59(e) was
amended so that motions to alter or amend a jedgmay be filed within 28 days after the entry
of judgment. This change does not apply torRifis Motion, which was iled six months prior to
the amendment’s effective date.

¥Fed. R. Civ. P. 60(c).

310n December 1, 2009, several amendments to the Federal Rules of Civil Procedure went
into effect. Because Plaintiff's motion was filstk months before the effective date of these
amendments, the Court will apply the rulegfasy were written prior to the December 1, 2009
amendments.

32Johnson 2010 WL 750256, at *1 (citingdlawkinsg 64 F.3d at 546). Under the 2009
amendment, the Court would treat it as Rule 59(e) motion to alter or amend if the motion was
brought within 28 days of the entry of judgment.

#d. (citing Hawkins 64 F.3d at 546).



the Court entered its March 31, 2009 Memorandum and Order. Thus, Rule 60(b) provides the only
relief available to Plaintiff. Accordingly, thed@rt will construe Plaintiff’s motion as a Rule 60(b)
motion for relief from judgment or order.
I1l.  Legal Standard for a Rule 60(b) Motion for Relief from Judgment or Order

Rule 60(b) provides that “on motion and just terms” the court may relieve a party from a
final jJudgment or order for the following reasons:

(1) mistake, inadvertence, surprise, or excusable neglect;

(2) newly discovered evidence that, widasonable diligence, could not have been

discovered in time to move for a new trial under Rule 59(b);

(3) fraud (whether previously called intrinsic or extrinsic), misrepresentation, or

misconduct by an opposing party;

(4) the judgment is void,;

(5) the judgment has been satisfied, releaseatischarged; it is based on an earlier

judgment that has been reversed or vacateapplying it prospectively is no longer

equitable; or

(6) any other reason that justifies refief.

The Tenth Circuit has held that Rule 60(b) fatéis extraordinary and may only be granted
in exceptional circumstance¥.’A litigant shows “exceptional circumstances” by satisfying one or
more of the grounds listed in Rule 60¢b)A party who seeks relieinder Rule 60(b) has a high

hurdle to overcome because such a omoi§ not a substitute for an app&alVhether to grant Rule

60(b) relief lies within the “substantial discretion” of the district cdurt.

%Fed. R. Civ. P. 60(b).

¥Zurich v. N. Am. v. Matrix Serv., Inet26 F.3d 1281, 1289 (10th Cir. 2005) (quoting
Servants of Paraclete v. DgeX)4 F.3d 1005, 1009 (10th Cir. 2000)).

%van Skiver v. U.S952 F.2d 1241, 1243-44 (10th Cir. 1991).
$’Davis v. Kan. Dep't of Cory 507 F.3d 1246, 1247 (10th Cir. 2007).
#¥pelican Prod. Corp. v. Marind393 F.2d 1143, 1146 (10th Cir. 1990).
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The purpose of Rule 60(b) is not to allow tloeid to revisit issues it has already addressed
in the underlying orde¥. Nor is it intended as a vehicle for the losing party to “advance new
arguments or supporting facts which were otherwise available for presentation” in the underlying
proceeding$® Moreover, Rule 60(b) does not offer a party the opportunity to re-litigate its case
after the court has rendered a decidtom other words, a motion for relief from judgment “is not
a second opportunity for the losing party to make its strongest case, to rehash arguments, or to dress
up arguments that previously failetf.”
V. Analyss

Plaintiff's motion focuses on the Court’s mdj that the chain of title was broken due to
Plaintiff's failure to present evidence of: @yigned written document establishing that Chemical
Bank owned the copyrights when Chemical Bankppttedly transferred those rights to Plaintiff
in 1988 and (2) a signed written document memorializing the alleged 2003 assignment of the
copyrights by the dissolved Marx Toys, Inc. to Pi#inPlaintiff asserts that “[tjhe documents and
declarations being presented in connection with this request for reconsideration complete the

disputed chains of title in accordance with § 204 of the Copyright Act and relevant case law.”

¥pPalmer v. McKungNo. 07-3007-SAC, 2008 WL 2051096, at *3 (D. Kan. May 13, 2008)
(quotingVan Skiver952 F.2d at 1243).

“9d. (citing Van Skiver952 F.2d at 1243).
“1d. (citing Servants204 F.3d at 1012).

“4d. (citing Voelkel v. Gen. Motors CorB46 F.Supp. 1482, 1483 (D. Kamif'd, 43 F.3d
1484 (10th Cir. 1994)).

“3P|.’s Mot. for Recons. (doc. 94) at 2.
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A. TheTransfer of Copyrightsfrom LouisMarx & Co. to Chemical Bank in 1982
1. Additional background information

The copyrights at issue in this case weriginally owned by Louis Marx & Company.
Plaintiff claims that it obtained its rights teethopyrights from Chemical Bank through one or more
bills of sale (“Bills of Sale”f* The Bills of Sale statediter alia, that “CHEMICAL BANK
(“Seller”) does hereby sell and transfer to BRICAN PLASTIC EQUIPMENT, INC. (“Buyer”),
Seller’s interestif any, in all of the . . . copyrights andlated goodwill formerly owned by Louis
Marx & Co. . .."* Plaintiff alleged in its First AmendéZomplaint that Louis Marx & Co. filed for
bankruptcy in 1980 in the Southern DistrictNdw York and “[iJn these bankruptcy proceedings,
Chemical Bank . . . acquired the @ssef [Louis Marx & Co.] becausef its status as a preferred
creditor.™®

Toytrackerz argued in its Motion for Summary Judgment that there was no legal instrument
assigning the copyrights to Chemical Bank intiaakruptcy action nor any written transfer of the
copyrights from Louis Marx & Co. to ChemicBlank outside of the bankruptcy proceedifigs.
Given the “if any” language in the Bill of Sale, it remained unclear whether Chemical Bank actually
possessed any interest in the copyrights at issue in this case. Thus, Toytrackerz maintained that
Plaintiff could not show an unbroken chaintitie through Chemical Bank, and Toytrackerz was

therefore entitled to summary judgment.

“First Am. Compl. (doc. 49) 1 1Pl.’s Resp. to Toytrackerlot. for Summ. J. (doc. 55)
at 3.

“April 12, 1988 Bill of Sale and June 2, 1988 Bill3¥le, attached as Exs. A & C to Mem.
in Supp. of Toytrackerz’ Mot. for Summ. J. (doc. 51) (emphasis added).

**First Am. Compl. (doc. 49) T 10.
“Toytrackerz’ Mem. in Supp. of Mot. for Summ. J. (doc. 51) at 9.
9



In responding to the Motion for Summary Judgment, Plaintiff never provided any evidence
to show that Chemical Bank actuatiwned any of the copyrightsiasue such that it could transfer
those copyrights to Plaintiff through the Bill of Saladeed, although Plaintiff had alleged in both
its Complaint and First Amended Complaint tGaemical Bank acquired the copyrights from Louis
Marx & Co. through the 1980’s bankruptcy proceediand its preferred creditor status, Plaintiff
never asserted that in response to the MotioSfonmary Judgment. Rather, Plaintiff seemingly
contradicted its earlier allegation and stated in response to Toytrackerz’ Statement of
Uncontroverted Fact No. 7: “[T]he recordtive bankruptcy court is void of any mention of the
ownership of copyrights that are at issue in this c&s€lius, because Plaintiff failed to present any
competent evidence that Louis Marx & Co evansferred the copyrights to Chemical Bank—either
through the bankruptcy proceedings or througlyaesi writing—the Court ruled that Plaintiff had
failed to establish an unbroken chain of titleotlgh Chemical Bank. Plaintiff’s failure to do so
rendered it unable to prove an essential elemeats cdpyright claims, and, thus, the Court entered
summary judgment in favor of Toytrackerz.

2. Plaintiff's grounds for relief under Rule 60(b)

As noted above, Plaintiff requests reconsiderdtin light of . . . n&v evidence and relevant
case law.* Plaintiff's “new evidence” consists of certain bankruptcy records from the 1980
bankruptcy filing of Louis Marx & Co and theedlarations of Jay Horowitz, Barry Piels, and

Howard Strauss, along with various documents that are attached to those declaration.

*8P|.’s Resp. to Toytrackerz’ Mot. for Summ. J. (doc. 55) at 3.
“9Pl|.’s Mot. for Recons. (doc. 94) at 1.
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Plaintiff states that “given the Courtlglarch 31, 2009 Order, Plaintiff retained new
intellectual property counsel who recentlgated the S.D.N.Y. bankruptcy files for re Louis
Marx Co., Inc, Case No. 80 B 10150 (S.D.N.Y. 1988).Plaintiff explains that in those files its
new counsel found an “Order Approving Agreement with Chemical Bank” (“Bankruptcy Court
Order”)>* Plaintiff has submitted a certified copy of the Bankruptcy Court Order, which is file-
stamped April 15, 1982, and states that the Bankruptcy Court is approving a March 1982 letter
agreement between the debtor Louis Marx & &wa Chemical Bank. Attached to the Bankruptcy
Court Order is Louis Marx & Co.’s Applicatn for Order Approving Agreement with Chemical
Bank, in which Louis Marx & Co. states that untlez reorganization plan, it “is to transfer all of
its rights, title and interest in and to all ofdissets, both personal and réalChemical Bank . . .
in satisfaction of Chemical'secured claim against MarX The letter agreement is attached to the
Application, and sets forth Louis Marx & Co.’sragment to transfer ©hemical Bank “all of its
rights, title and interest in all of its tangible assets . . . and all of its intangible aésets.”

Plaintiff argues that these bankruptcy documents establish that Chemical Bank owned the
copyrights that it transferred to Plaintiff. Mapecifically, Plaintiff ontends that the Bankruptcy
Court Order shows that the copyrights weredfamed to Chemical Bank “by operation of law.”
Therefore, Plaintiff did not have to satisfy thetten instrument requirement of 17 U.S.C. § 204(a).

As noted above, 8§ 204(a) provides thali tfansfer of copyright ownershigther than by operation

of law, is not valid unless an instrument of convagg, or a note or memorandum of the transfer,

*|d. at 2.

*1SeeBankruptcy Court Order, attached as Exo Decl. of Barry Piels (doc. 94-2).
*7d.

3d.
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is in writing and signed by thewner of the rights conveyed or such owner’s duly authorized
agent.®® Plaintiff also appears to argue thhe letter agreementauld satisfy the written
instrument requirement of § 204(a).

Plaintiff asserts that it is entitled to recoresiation because “[a]t ¢htime Plaintiff filed its
response to Defendant’s motion for summary judgment, it did not have copies of the bankruptcy
records within its possessioft.”Plaintiff states that “[flor over twenty five (25) years, no one had
ever called into question the Bill of Sale evidencing the assignment of IP righiSifiemmical Bank
to [Plaintiff] since Chemical Bank, founded in 182&s a well-established and respected financial
institution.”®

Plaintiff also provides the declarations of Jay Horowiarry Piels;?and Robert Strauss,
all of which were signed in May 2009 and e)gulg state they are being filed in support of
Plaintiff's motion. Plaintiff contends that treesleclarations and their attached documents are
additional “new evidence” that entitle it to reconsideration.

The first declaration is that of Mr. Horowitaho is, as noted above, is the President, sole
shareholder, and director of Plaintiff. He statekis declaration: “I am aware that as a secured

creditor, Chemical Bank was awarded all asselt®afs Marx Co., Inc. by the bankruptcy court in

*17 U.S.C. § 204(a) (emphasis added).
*Pl.s’ Mot. for Recons. (doc. 94) At
9d. at 1-2.

*"Horowitz Decl., attached as Ex. 3 to PMst. for Recons. (doc. 94-3) (“Second Horowitz
Declaration”).

*8piels Decl., attached as Ex. 2 to PI's Mot. for Recons. (doc. 94-2) (“Piels Decl.”).
*Strauss Decl., attached as Ex. 1 to Pl.’s Mot. for Recons. (doc. 94-1) (“Strauss Decl.”).
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In re Louis Marx Co. Ing Case No. 80-B 10150 (S.D. N.Y. 1986).Attached to Mr. Horowitz’
declaration are a number of documents, inclgdil) a handwritten sales agreement between
Plaintiff and David Strauss &, Inc., the company retained 6yremical Bank to appraise and
liguidate Louis Marx & Co.’s assets1982, for the sale of equipment and mdfd&) a 1984 letter
from the Vice-President of Chemical Bank to Piidiyin which Chemical Bank confirms that it had
assigned molds and equipment to Plaintiff and @remical Bank would ndassert any patent or
copyright rights it had as a successor to Louis Ma@o., Inc. or its affiliated companies to object
to your use of those molds and dies or the sale of products made fronftlagh(3) a June 1988
letter to Mr. Horowitz from Chemical Bank enclogithree bills of sale which state that Chemical
Bank is transferring to Plaintiff @mical Bank’s “interest, if any, in all of the trademarks, patents,
copyrights and related goodwill formerly owned by Louis Marx & Co.” to Plaifitiff.

The second declaration is thaB#rry Piels, who states that he was general counsel to Louis
Marx & Co. from 1978 to June 1982.Mr. Piels states that €@mical Bank became the owner of
Louis Marx & Co.’s intellectual property assets through the Louis Marx & Co. bankruptcy
proceedings and that Chemical Bank had the pan@authority to transfer or assign those rights.

Attached to Mr. Piels’ declaration are tBankruptcy Court Order and the other bankruptcy

®Second Horowitz Decl., 1 4.
#SeeSecond Horowitz Decl., Ex. 1.
%2SeeSecond Horowitz Decl., Ex. 2.
®3SeeSecond Horowitz Decl., Ex. 3.
®Ppiels Decl., 1 4.
*d., 11 5-7.
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documents discussed abd¥e. Plaintiff provides Mr. Piels’ declaration to authenticate the
bankruptcy documents and to provide further sudpoits position that Chemical Bank did in fact
acquire the copyrights from Louis Marx & Gbrough the bankruptcy proceedings and through the
letter agreement attached to the April 15, 1982 Bankruptcy Court Order.

The third declaration is that of Robert Strawgiso indicates that he is president of David
Strauss & Co., Inc., the company which was retained by Chemical Bank in 1982 to appraise and
liguidate Louis Marx & Co.’s assets Mr. Strauss states in his declaration that David Strauss & Co.
sold Louis Marx & Co.’s “production molds” t8laintiff in October 1982 and that the sale “was
made under authority of and approved by Chemical B&hkittached to Mr. Strauss’ declaration
is “a hand-written invoice from [David Strauss & Cog.] to American Plastic on the date of the
sale in October, 1983 signed by my fatH&r Plaintiff asserts that ihinvoice is “a hand-written
assignment from Strauss to American Plastic . . . which was confirmed by ChemicalBank.”
Apparently, Plaintiff contends this “assignmenof’the molds (which were presumably used to
make the copyrighted figures) is further evidethat Chemical Bank acquired the copyrights from
Louis Marx & Co. Also attached Mr. Strauss’ declaration are copies of advertisements for a 1982

public auction of Louis Marx & Co.’s asséts.

%pijels Decl., Ex. 1.

®’Strauss Decl., 11 1-5.

8d., 1 8.

®d., 1 9 and Ex. 2 attached thereto.

"°Pl.’s Mot. for Recons. (doc. 94) at 4.
“'Strauss Decl., 1 7 and Ex. 1 attached thereto.

14



3. Which subsection of Rule 60(b) applies?

Plaintiff does not specify the ganular subsection of Rule 60(bpon which itrelies. Infact,
Plaintiff only mentions Rule 60(b) once in ksitire motion, and that is a mere reference to
“F.R.C.P.8 60" in the title of its motion. As notallove, there are six subsections to Rule 60(b),
and each one provides for relief under different cirstamces. Nor does Plaintiff cite or discuss any
case law applying Rule 60(b} any of its subsectiori$.Because, however, Plaintiff refers to the
bankruptcy records and the declarations and #tieiched documents as “new evidence,” the Court
presumes Plaintiff is relying upon subsection (p)¢hich authorizes relief from judgment based
on “newly discovered evidencé®” The Court will therefore confine its analysis of Plaintiff's
arguments relating to Chemical Bank to subsection (b)(2).

4, Law applying Rule 60(b)(2)

Under Rule 60(b)(2), the court may relieveaaity from a final judgment or order based on

“newly discovered evidence that, with reasonabigehce, could not have been discovered in time

to move for a new trial under Rule 59(133.Rule 60(b)(2) motions are not favorédlo overcome

"2The Court finds it curious that party moving for sucbxceptional relief would fail to
identify the specific subsection tife Rule under which it moves or fail to cite any legal authority
applying Rule 60(b). The Court also notes thairRiff has failed to comply with D. Kan. Rule 7.6,
which requires all briefs filed with the Court to contamer alia, “argument, which shall refer to
all statues, rules and authorities relied uporAlthough Plaintiff failsto comply with this
requirement, the Court will nevertheless entertain Plaintiff's motion.

Fed. R. Civ. P. 60(b)(2). None of the otsabsections appear even remotely applicable.
Plaintiff's request for relief does not appear fall within subsectns (b)(1) for mistake,
inadvertence, surprise, or excusable neglect; Xip(3raud; (b)(4) for void judgment; (b)(5) for a
satisfied, released judgment; or (b)(6) for other reasons.

Fed. R. Civ. P. 60(b)(2).

"“Thompson v. HoopgXo. 05-3470-JWL, 2006 WL 1764365, at *3 (D. Kan. June 27, 2006)
(quotingLynn v. SimpsqgriNo. 97-3209-JWL, 2000 WL 1389922, at *7 (D. Kan. Feb. 28, 2000)
(continued...)
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the “high hurdle” required for relief under Rule 60(b){Zhe moving party must satisfy all five of
the following requirements:

(1) the evidence was newly discovered since the trial; (2) the moving party was

diligent in discovering the new eviden¢8) the newly discovered evidence could

not be merely cumulative or impeaching; (4) the newly discovered evidence is

material; and (5) that a new trial withe newly discovered evidence would probably

produce a different result.

Significantly, the first and second factors requioe only a showing that the evidence was
not in the movant’s possession before the coarter or judgment, but a showing that the movant
could not have known of and obtained the evigethrough diligence prior to the court’s order.

5. Application of Rule 60(b)(2) to the facts of this case

Plaintiff has submitted two categories ofetmy discovered evidence” in support of its
motion. The first category consists of the bankruptcy documents, i.e., the April 15, 1982 Bankruptcy
Court Order approving the agreement between @tsmank and Louis Marx & Co., the attached
application for approval of the letter agreement, and the letter agreement itself. The second category
consists of the Horowitz, Piels and Strauss declarations signed in May 2009 and the attached
documents.

The Court will first consider the bankruptcy doeents. It is clear that these documents

existed prior to the entry of summary judgmentfaat they have been in existence since 1982.

’3(...continued)
(citing Lyons v. Jefferson Bank & Tru&94 F.2d 716, 727 (10th Cir. 1993)).

®Zurich, 426 F.3d at 1289.
Id. at 1291 (quotingsraham v. Wyeth Lap906 F.2d 1399, 1416 (10th Cir. 1990)).

8Pappas v. Frank Azar & Assocs., P.80. 06-cv-01024-MSK-BNB, 2008 WL 920132,
at*2 (D. Colo. Apr. 3, 2008) (citingurich, 426 F.3d at 1289-98yebber v. Mefford43 F.3d 1340,
1345 (10th Cir. 1994).
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Plaintiff fails to explain in its motion whethenitas aware of these document prior to the Court’s
March 31, 2009 Memorandum and Order. Plaintiff hyestates that “[a]t the time Plaintiff filed
its response to Defendant’s motion for summadgjment, it did not have copies of the bankruptcy
records within its possessioff."The Court notes, however, that Rt#f did assert in both its initial
March 9, 2007 Complaint and its April 9, 2008 Amded Complaint that Louis Marx & Co. had
filed bankruptcy proceedings in the Southern isf New York in 1980 and that “[ijn these
bankruptcy proceedings, Chemi&sdnk of New York acquired thessets of [Louis Marx & Co.]
because of its status as prefdreeeditor of [Louis Marx & Co0.]12° Obviously then, Plaintiff knew
well before Toytrackerz moved for summary judgrthat Chemical Bank allegedly obtained the
copyright interests through the bankruptcy actod it had reason to believe that the bankruptcy
court file might reveal records of the transfer.

Despite these allegations, however, Plaintiff, in responding to Toytrackerz’ Motion for
Summary Judgment, inexplicably stated that ‘téeord in the bankruptcy court is void of any
mention of the ownership of copyrighthat are at issue in this cade.This would appear to
contradict the position that Plaintiff is now taking in its motion. Thus, the record is unclear as to
whether Plaintiff had knowledge of the Bankrup@yurt Order and letter agreement at the time it
responded to the Motion for Summary Judgment.

Even assuming arguendo that Plaintiff dmt have prior knowledge of these documents,
Plaintiff makes no attempt to show that it was @itigin obtaining them. Plaintiff fails to explain

why it could not have located these documgeta's ago. As Toytraekz points out, bankruptcy

“Pl.s’ Am. Mot. for Recons. (doc. 94) At
8Compl. (doc. 1), 1 10; First Am. Compl. (doc. 49), 1 10.
81p|.’s Resp. to Toytrackerz’ Mot. for Summ. J. (doc. 55) at 3.
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court records are generally available to the pubhd, Toytrackerz itself was able to locate the file
merely be calling the Clerk’s Office tife Southern District of New YorKk. It appears that Plaintiff
could have easily searched the bankruptcy recardh,with minimal effort and expense, obtained
them prior to the summary judgment ruling. Plaintiff could have responded to the summary
judgment motion by arguing, as it does here, tr@aBmnkruptcy Court’s Order approving the letter
agreement transferred the copyrights “by operatitevgfso as to satisfy 17 U.S.C. § 204(a) or that
the letter agreement satisfied the signed, written transfer document requirement.

Finally, Plaintiff provides no legitimate reason thaght excuse its failure to look for these
records. The fact that “no one had ever call@o question the Bill of Sale evidencing the
assignment of IP rights fror@hemical Bank” or the fact that Chemical Bank “was a well-
established and respected financial institufidlbes not justify Plaintiff's inaction. Plaintiff
alleged in both its Complaint and Amended Conmpléhat it was “the valid owner” of the
copyrights at issu¥. Plaintiff knew, or should have knownatrownership is an essential element
of its copyright infringement claims. If nothing else, the Court’s March 31, 2008 Memorandum and
Order ruling on Defendants’ Motion to Dismiss Count | informed Plaintiff that ownership is an
essential element of any copyright infringement cl&im.

The Court will next consider the other catggoir“newly discovered evidence” Plaintiff has

submitted pertaining to Chemical Bank’'s ownersbipghe copyrights, i.e., the declarations of

82SeeDef.’s Resp. to Mot. for Recons. (doc. 95) at 7.
8pP|.’s Mot. for Recons. (doc. 94) at 1-2.
#Compl. (doc. 1), 1 35; First Am. Compl. (doc. 49), 1 35.

8SeeMarch 31, 2008 Mem. & Order (doc. 45) at 4 (“[A] properly pled copyright
infringement claim must allege . . . thhe plaintiff owns the copyright . . . .”).
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Horowitz, Piels, and Strauss and attached decisn Plaintiff makeso attempt whatsoever to
explain why these declarations or the attached exhibits could not have been obtained earlier and
submitted with Plaintiff's response to Toytraek’ Motion for Summary Judgment. As noted
above, each declaration was dated May 2009caedted for the stated purpose of supporting
Plaintiff’'s Motion for Reconsideration. Therene reason to believe that any of these individuals
were unavailable at the time Plaintiff filed itsnsmnary judgment response. In fact, one of the
declarants, Jay Horowitz provided a declaratiated June 11, 2008 in connection with Plaintiff's
summary judgment respon®ePlaintiff never explains why MiHorowitz could not have provided
this allegedly “new” evidence in his June 2008 declaration that was submitted in opposition to
Toytrackerz’ Motion for Summary Judgment. The documents attached to the three new declarations
date back to the 1980s, and Plaintiff makes no attempt to explain how they are “newly discovered”
or why they could not have been submitted in opposition to Toytrackerz’ Motion for Summary
Judgment. In fact, the three biissale attached to Mr. Hora&'s new declaration are not new at
all—they were submitted by Toytrackerz with its Motion for Summary Judgthent.

Based on the foregoing, the Court holds that Plaintiff has failed to submit any “newly
discovered evidence” that it could not have discedewith reasonable dilence, in time for the
Court to consider it in ruling on Toytrackeidotion for Summary Judgment. The arguments and
factual support offered by Plaintiff in its motion were available when the issues were originally
briefed, and Plaintiff's failure to present itsstgest case in the initial summary judgment briefing

does not entitle it to a second chance to litigate the same issues.

8See FirsHorowitz Decl.
8SeeExs. A-C, attached to Toytrackerz’ Mem. in Supp. of Mot. for Summ. J. (doc. 51).
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In sum, the Court holds that Plaintiff’s mati fails to satisfy the demanding standard for
obtaining relief from judgment under Rule 60(b){&bh respect to Chemical Bank’s acquisition of
the copyrights from Louis Marx & Co. The Cothrerefore denies Plaintiff’'s motion with respect
to issues involving Chemical Bank’s ownership of the copyrights. The Court’s analysis of
Plaintiff’'s motion could end at this juncture becaBkaentiff’s failure to establish an unbroken chain
of title through Chemical Bank is fatal to Plaffii ability to recover for copyright infringemefit.
Nonetheless, the Court will proceed to consklaintiff’'s second basis for reconsideration, which
concerns the purported reconveyance of the cgpigifrom Marx Toys, Inc. to Plaintiff in 2003.

B. The Transfer of Copyrightsfrom Marx Toys, Inc. to Plaintiff in 2003

1. Further background information

In its Motion for Summary Judgment, Toytrackargued that Plaintiff had no right to the
copyrights because on August 1, 200@jiIff had executed one or more bills of sale transferring,
inter alia, the copyrights to Marx Toys, Irfé.In its response to the Motion for Summary Judgment,
Plaintiff did not controvert this transfer, but asserted that Marx Toys, Inc. subsequently conveyed
the copyrights back tBlaintiff in 2003%° In support of its claim, Plaintiff presented the June 11,
2008 declaration of Jay Horowitz, in which Mr. Horowitz stated that in addition to being the
President, sole shareholder and director of Bfgine was founder and director of Marx Toys, fhc.

He further stated that Marx Toys, Inc. was austratively dissolved in 2003, and as part of the

8SeeMarch 31, 2009 Mem. & Order (doc. 84) at 13.

8Mem. in Supp. of Toytrackerz’ Mot. for Sumth.(doc. 51) at 15; Mot. for Summ. J. (doc.
50) Statement of Uncontroverted Fact. 12.

“Pl.’s Resp. to Toytrackerz’ Mofor Summ. J. (doc. 55) &; PI's Mem. in Opp'n to
Toytrackerz’ Mot. for Summ. J. (doc. 56) at 2.

9First Horowitz Decl., 11 2, 3.
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winding down of the corporation’s affairs, he gss&d all intellectual property rights of Louis Marx
& Co. origin back to Plaintiff?

Toytrackerz argued that there was no written damitnm the record evidencing this transfer
back to Plaintiff, and, thus, Plaintiff could ngltow an unbroken chain of title to the copyrights.
The Court agreed, holding that Mr. Horowitz’ deal@wn was insufficient to establish transfer of
the copyrights to Plaintiff. Adent a written document signed by the owner, i.e., Marx Toys, Inc.,
transferring the copyrights to Plaintiff, Plaintiff could not establish the requisite chain of title and
ultimate ownership of the copyrights.

2. Plaintiff's grounds for relief under Rule 60(b)

In its motion, Plaintiff submits “new evidence” in the form of aNuhc Pro Tunc
Assignment” executed by Jay Horowitz on May 20, 2808he Nunc Pro Tunc Assignment states
that “in a transaction effective as of Sepbeml, 2003, MARX TOYS, INC,, . . . did sell, assign
and transfer back to American Plastic Equipment, Inc. . . . all intellectual property assets
(trademarks, copyrights, patents, etc.) that vessegned to Marx Toys, Inc. pursuant to a Bill of
Sale dated August 1, 2000 . . % In addition, the Nunc Pro Tunc Assignment states that Marx
Toys, Inc. and Plaintiff “are desius to confirm such assignment, and to make the same a matter of

record in the United States Copyright Office and elsewtiére.”

Id., 1 20, 22.

9SeeSecond Horowitz Decl., § 19 and Nunc Pro Tunc Assignment attached as Ex. 8.
%“Nunc Pro Tunc Assignment, attached as Ex. 8 to Second Horowitz Decl.

*Id.
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Plaintiff cites to various cases which holdtla prior oral transfer of copyrights may be
confirmed in a later writind® Relying on those cases, Plaintiff argues that its Nunc Pro Tunc
Assignment satisfies the requirement of a wnitsssignment under 17 U.S.C. § 204(a). Plaintiff
therefore asks the Court to reconsider itsaguknd, upon reconsideration, conclude that Plaintiff
has “properly confirmed” the chain of titl&””

In addition, Plaintiff explains that in sponding to ToytrackerzZMotion for Summary
Judgment, it relied on Mr. Horowitz’ June 11, 20@@8ldration and did not submit further evidence
of the reconveyance because “the case law indithétsf a plaintiff assigned his copyright in
writing but claims title by reason of an oral reconveyance, oral evidence of the reconveyance is
admissible, if no one in the plaintiff's chain title is claiming adversely to the plaintiff in the
instant action.* In other words, had the Court relied upon that case law, it would have ruled that
Mr. Horowitz’ declaration was sufficient to establish the transfer.

3. Which subsection of Rule 60(b) applies?

Once again, Plaintiff does not cii@ any particular subseoti of Rule 60(b) to support its
request for relief. Because Plaintiff's motion seedconsideration “in lighaf . . . new evidence,”
the Court will consider the Nunc Pro Tunc Agsnent to be a proffer of “newly discovered
evidence” under Rule 60(b)(2). Thus, the Coultanalyze this issue und®ule 60(b)(2). Out
of an abundance of caution, the Gawitl also analyze this issusnder Rule 60(b)(1), which allows

for relief from judgment or order based on mistake.

%Pl.’'s Mot. for Recons. (doc. 94) at 9.
Id. at 10.
%|d. at 8, n.2 (case citations omitted).
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4. Newly discovered evidence under Rule 60(b)(2)

As noted above, to obtain relief under R6@&b)(2), the movant must presemeily
discoverecavidence that, with reasonable diligence, doalt have been discovered in time to move
for a new trial under Rule 59(b}>"The Nunc Pro Tunc Assignmeabffered by Plaintiff, however,
is not “newly discovered” evidence but rather “mgereated” evidenceThe Court therefore holds
that it does not justify relief under Rule 60(b)(2).

The Court’s conclusion is supported Byl Industries, Inc. v. Citicorp Services, I
wherein the plaintiff submitted what it calledraunc pro tunc transfer” document in conjunction
with its Rule 60(b)(2) motion. Similar to this case, the plaintifFM Industriesfiled a Rule
60(b)(2) motion challenging the court’s summary judgment rulings on copyright ownershigissues.
The “nunc pro tunc transfer” was created amghad after the Court entered its adverse summary
judgment rulings, and the plaintiff submitted it tomaialize an allegedly lost original document
transferring the copyright8? The court found that the nunc pomc transfer document was “newly
created for purposes of litigation” and therefavald not be deemed “newly discovered” evidence
within the meaning of Rule 60(b)(%.

Like the “nunc pro tunc transfer” FM Industries Plaintiff's “Nunc Pro Tunc Assignment”

was created after the Court’'s summary judgment ruling was issued. It therefore cannot be

“Fed. R. Civ. P. 60(b)(2) (emphasis added).

10No. 07 C 1794, 2008 WL 4722086 (N.D. Ill. Oct. 21, 2008).
104d. at *1.

1994,

193d. at *1-2. See als®Bpain v. EMC Mortgage CoNo. 07-0308-PHX-RCB, 2009 WL
2590100, at *5 (D. Ariz. Aug. 20, 200@)olding that a “corrected” warranty deed was not “newly
discovered evidence” because it was not in existence at the time of the trial).
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considered “newly discovered” evidence and cannaskd to justify relief from judgment or order
under Rule 60(b)(2).
5. Mistake under Rule 60(b)(1)

Reading Plaintiff's motion quite liberally, it giht be construed as seeking relief under Rule
60(b)(1) based on judicial mistake, i.e., that@oairt erred in requiring Plaintiff to submit a written
instrument memorializing Marx Toys’ Inc.’s 2003 reconveyance of the copyrights to Plaintiff.
Plaintiff cites several cases for the propositiosit tivthere a party has assigned its copyrights in
writing, but claims title by reason of an oral segeyance, oral evidence of the reconveyance is
admissible, so long as no one in thatty’s chain of title is claimingdversely to the plaintiff in the
instant actiot”® Apparently, Plaintiff contends thadr. Horowitz’s 2008 declaration was the
equivalent of “oral evidence,” and, thus, the Court should not have required Plaintiff to submit a
signed writing to prove the reconveyance.

Under Rule 60(b)(1), a court may relieve a party from a judgment based on “miStake.”
Courts have construed the term “mistake” to encompass judicial mistakes or errors, i.e., those
situations where “the judge has made a substntigtake of law or fagh the final judgment or

order.™ When Rule 60(b)(1) is used to challenge such a judicial mistake, the Tenth Circuit

199p| ’s Mot. for Recongdoc. 94) at 10 n.2 (citingrnstein v. Porter154 F.2d 464 (2d Cir.
1946);Kingsrow Enters., Inc. v. Metromedia In203 U.S.P.Q. 489 (S.D.N.Y. 1978gw v. Nat'l
Broad. Co, 51 F. Supp. 798 (S.D.N.Y. 1943).

1%Fed. R. Civ. P. 60(b)(1) (“On motion and justis, the court may relieve a party . . . from
a final judgment, order, or proceeding for . mistake, inadvertence, surprise, or excusable
neglect.”).

1%yapp v. Excel Corp186 F.3d 1222, 1231 (10th Cir. 1999).
24



requires that the motion for relief be filed beftire time to file a notice of appeal has exp#®€d.
In other words, the Rule 60(c) requirement thatmotion for relief be filed “within a reasonable
time” is met only if the motion iBled within the same time periaas for filing a notice of a direct
appeal®® Consequently, any Rule 60(b)(1) motion basejlidicial error must be filed within thirty
days of the judgment or dispositive ord®rThis time limitation applies because “Rule 60(b) is not
intended to be a substitute for a direct app&al.”

Here, Plaintiff's motion was not filed unMay 22, 2009, which was 52 days after the filing
of the Memorandum and Order on March 31, 2009=8dhys after the entry of judgment on April
1, 2009. Plaintiff's motion was thefiore filed well after the 30-dappeal time had run. Thus, even
assuming arguendo that Plaintiff could show judicial €ffdrecause Plaintiff's motion was not

filed within the time period foriling a notice of appeal, no relief available under Rule 60(b)(1).

19%See Cashner v. Freedom Stores, 188 F.3d 572, 578 (10th Cir. 1996) (“[W]e have
construed the requirement in Rule 60(b)(1) thHa thotion shall be filed within a reasonable time’
in this situation to be contemporaneous wittime constraints for taking a direct appealvan
Skiver 952 F.2d at 1244 (“[R]elief may be granted under Rule 60(b)(1) on a theory of mistake of
law, when . . . the Rule 60(b) motion is filed beftire time to file a noticef appeal has expired.”);
Thompson v. Kerr-McGee Refining Cqor60 F.2d 1380, 1385 (10th Cir. 1981) (indicating that
Rule 60(b) motions to vacate mistakes of law are governed by the thirty day appeals d&adine).
also Garcia v. Berkshire Life Ins. Co. of AMNo. 04-cv-01619-LTB-BNB, 2008 WL 5104813, at
*5 (D. Colo. Dec. 3, 2008(japplying 30-day rule to Rule 60(b) motion for relief from judgment
based on judicial mistake).

108Cashner 98 F.3d at 576.

19d. at 578-79Van Skive 952 F. 2d at 12445ee alsd-ed. R. App. P. 4(a) (“In a civil case
... the notice of appeal . . . must be filed wiité district clerk within 30 days after the judgment
or order appealed from is entered.”).

1%Cashner98 F.3d at 576.

The Court makes no ruling as to whetherdases cited Plaintiff stand for the proposition
asserted by Plaintiff or whether any judicial error occurred.
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In addition, the Court notes that even i&iAtiff's motion would have been timely filed
within the 30-day appeal period, Plaintiff would et entitled to relief under Rule 60(b)(1). The
Tenth Circuit has held that “Rule 60(b)(1) is notikakde to allow a party merely to reargue an issue
previously addressed by the court when the reargument merely advances new arguments or
supporting facts which were available for preatian at the time of the original argumeht”In
its response to the summary judgment motionnBféinever argued that it was relieved of the
requirement to provide a signed writing becaofsthe purported oral reconveyance and it never
cited the cases it now cites for the first timeotlmer words, Plaintiff isdvancing a new argument
and new facts that could have been presented when the original summary judgment motion was
briefed. Relief from judgment is not availakleder such circumstances. The Court therefore
denies relief from judgment as to the reconvegaof the copyrights #m Marx Toys, Inc. to
Plaintiff in 2003.

V. Conclusion

Relief under Rule 60(b) is an extraordinegynedy reserved for exceptional circumstances.

A moving party must clear a “high hurdle” tdisfy the requirements for obtaining relief from an
adverse judgment or order. Plaintiff has not @ddhe hurdle because it fails to present any newly
discovered evidence that, with diligence, auld not have discovered in time to respond to
Toytrackerz’ Motion for Summary Judgment. Moreover, Plaintiff attempts to reargue issues
previously addressed by the Court by advancing for the first time new arguments and supporting
facts that were available for Plaintiff togsent in opposing the Motion for Summary Judgment.
Rule 60(b) relief is simply not available under such circumstances. The Court therefore denies

Plaintiff's motion.

H2Cashner98 F.3d at 577.
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IT IS THEREFORE ORDERED that Plaintiff's Request for Reconsideration of
Memorandum and Order of March 31, 2009 Pursuahttal Rule 8 7.3 and F.R.C.P. § 60" (doc.
94), which the Court construes as a Rule 60(b) Motion for Relief from Judgment, is denied.

IT 1SSO ORDERED.

Dated this 31st day of March 2010, at Kansas City, Kansas.

s/ David J. Waxse
David J. Waxse
U.S. Magistrate Judge

cc: All counsel angbro separties
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