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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

WILLIAM DOUGLAS FULGHUM, et al.,
Individually and on behalf of all others
similarly situated,

Plaintiffs,

VS. Case No. 07-2602-EFM
EMBARQ CORPORATION, et al.,

Defendants.

MEMORANDUM AND ORDER

The Court has discretion to sanction a partydding to comply with a order. In this case,
Magistrate Judge O’Hara exeraid@s discretion and sanctioned Plaintiffs for failing to comply with
a previous discovery order. Plaintiffs nogek review of Judge O’Hara’s February 24, 2012, and
March 27, 2012, Orders asserting that these orderdearly erroneous and contrary to law (Doc.
350).

I. Background

Plaintiffs in this lawsuit are retired employees of several different telephone companies.
Defendants are the telephone companies, or the companies that acquired the telephone companies,
that employed Plaintiffs over a thirty-year peridélaintiffs bring this class action alleging that

Defendants did not have the right to reduce or discontinue medical, prescription-drug, or life
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insurance benefits provided to them during thetirement because those benefits were “vested.”
Plaintiffs seek the restoration of those bé&eseRelevant to this motion, during discovery, both
parties asked the other side to identify the benefit-plan documents and collective-bargaining
agreements that applied to the class memberth oties filed motions to compel arguing that the
other side failed to appropriately respond to their discovery requests.

On November 4, 2011, Magistrate Judge O’Hasaied a ruling on Plaintiffs’ Motion to
Compel finding that Defendants were in a betteitfposto (1) identify final versions of documents,
(2) determine effective dates of benefits pland agreements, and (3) access electronic databases
containing information about each class memhbetg'ement dates and their collective bargaining
units. Thus, Judge O’Hara set January 3, 2012 as the deadline for Defendants to identify which
benefit-plan documents and collective-bargaining agreements covered each class member.

On November 9, 2011, Judge O’Hara ruled ofeDdants’ Motion to Compel. With respect
to this motion, Defendants assertbdt Plaintiffs failed to approjately answer Interrogatory No.
2 because Plaintiffs had asserted, in part, fnatsuant to Fed. R. Civ. P. 33(d), the answers to this
interrogatory may be determined through revawhe listed documents, all of which have been
produced in this litigation, and can be locdtgdefendants as readily as PlaintiffsPlaintiffs also
claimed that Defendants possessed and controlled the necessary information. In Judge O’Hara’s
Order, he determined that Plaintiffs had pd®d “all currently known information in answering”
Defendants’ discovery requests, but also deterntimstdPlaintiffs would likely need to supplement
their responses after receiving Defendants’aliscy responses on January 3. Accordingly, Judge

O’Hara ordered Plaintiffs to fully and compdéy answer Interrogatory No. 2 by January 17, 2012.

! SeeDoc. 310-1, pp. 55-57. The Court only addresses Interrogatory No. 2 as that interrogatory is the subject
of this motion.
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Defendants timely provided their interrogatory answers, identifying the plan documents
applicable to the approximately fifteen-thomdamember class, and thus complied with Judge
O’Hara’s Order. On January 17 and Janug®y 2012, Plaintiffs provided their supplemental
answers to Defendants’ interrogatories. Apdie arose over Plaintiffs’ answer to Defendants’
Interrogatory No. 2, which asked Plaintiffs to identify by group the retirees to which Plaintiffs
alleged plan documents applied. In Plaintiffs’ response to the interrogatory, they incorporated by
reference Defendants’ interrogatory response and also asserted that, pursuant to Fed. R. Civ. P.
33(d), the answer to the interrogatory couldleeermined by reviewing the listed documents. The
parties attempted to come to a resolution wepect to Plaintiffsigpplementing and providing an
appropriate response, but they were unable smdd hus, Defendants filed a Motion for Sanctions
for Failure to Comply with Court Ordér.

On February 24, 2012, Judge O’Hara ruled ofebaants’ motion and found that Plaintiffs
did not provide a complete, final response torhatgatory No. 2 as the Court previously ordered.
Specifically, Judge O’Hara found:

The court’'s [November 9, 2011,] orderftdly answer Interrogatory No. 2

was unambiguous and did not provideom for the assertion of Rule 33(d)

objections. To the extent plaintiffs argue now that the order did not address their

previously asserted Rule 33(d) objectionthat it did not provide them enough time

to fully answer Interrogatory No. 2, thefiould have sought reconsideration of the

order. The time for raising such argumerds long passed. Plaintiffs have presented
no viable excuse for failing to comply with the court’s orer.

2 Plaintiffs only briefly addressed Rule 33(d) in their response to Defendants’ motion by arguing that their
previous response to Interrogatory No. 2 had invoked tlasand Judge O’Hara’s November 9 Order did not indicate
a deficiency with Plaintiffs’ approach.

®Doc. 318, p. 5.



Because Plaintiffs did not provide a logical expldon as to why they did not comply with the
Court’s order, Judge O’Hara sanctioned Pl#mby precluding Plaintifférom taking a position in
this litigation that was inconsistent with f2adants’ document-to-class-member mapping. Judge
O’Hararelied upon Fed. R. Civ. P. 37(b)(2)(A) whikling that the sanction was “a measured and
reasonable response to plaintiffs’ lack of compliarfce.”

Plaintiffs then moved for clarification ameconsideration of the February 24, 2012, Order.

On March 27, 2012, Judge O’Hara iedthis Order granting in paahd denying in part Plaintiffs’
motion. Judge O’Hara clarified that his FebruadyOrder did not bar Plaintiffs from relying on
information that Plaintiffs provided with respect the seventeen named Plaintiffs because the
parties previously came to an agreement regarding those Plaintiffs. Judge O’Hara also allowed
Plaintiffs to designate SPDs if none werentfied on Defendants’ mapping. Otherwise, Judge
O’Hara denied Plaintiffs’ motion and declinedéconsider the form of the sanctions imposed upon
Plaintiffs.

Plaintiffs now seek review of Judg&Hara’s February 24, 2012, and March 27, 2012,
Orders contending that there was no basis in fact or law for Judge O’Hara to impose a discovery
sanction against them.

[I. Standard

Upon objection to a magistrate judge’s ordera non dispositive matter, the district court

may modify or set aside any portion of the order ithfaids to be “clearly erroneous or contrary to

law.” The district court does not conduct ando review when reviewing factual findings, but

“ Doc. 318, pp. 6-7.

528 U.S.C. § 636(b)(1)(A); Fed. R. Civ. P. 72(a).
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applies a more deferential standard that requires the moving party to show that the magistrate
judge’s order is clearly erroneotisn contrast, the “contrary to law” standard permits independent
review of legal matter§. But because a magistrate judge has broad discretion in resolving non
dispositive discovery matters, the Court will affirm the magistrate judge’s order unless the entire
evidence leaves the Court “with the definaed firm conviction that a mistake has been
committed.®
1. Analysis

A. Judge O’Hara’s Orders are not Clearly Erroneous

Plaintiffs first argue thatutlge O’Hara’s Orders were cléaerroneous because Plaintiffs
provided a complete response to the interrogatory. They argue that their interrogatory response
appropriately identified information that allowed Defendants to determine which documents applied
to which groups of retirees. Plaintiffs also state that this matching procedure was a mechanical
process that either side could perform, but Rlsralso suggest that Defendants were in a better
position than Plaintiffs to perform this process.

The Court disagrees. The interrogatory dsR&aintiffs—not Defendants—to identify the
group of retireewha fell within the applicabl¢plar documents Plaintiffs, therefore, would have
that information. Furthermore, if the process isiagple and mechanical as Plaintiffs contend, the

Court questions why Plaintiéfid not perform the analysisPlaintiffs do not offer any reasons why

® See Burton v. R.J.. Reynolds Tobaccq €07 F.R.D. 491, 494 (D. Kan. 1997).
" Sprint Commc’ns Cor. Vonage Holdings Corp500 F. Supp. 2d 1290, 1346 (D. Kan. 2007).

8 Ocelot Oil Corp. v. Sparrow Indys347 F.2d 1458, 1464 (10th C1i988) (quotingJnited States v. Gypsum
Co, 333 U.S. 364, 395 (1948)).

° Although the process may have been time-consuming, Plaintiffs could have requested additional time to
answer the interrogatory. They did not do so.
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Judge O’Hara’s ruling is clearly erroneous, btead assert that their answer was appropriate.
Plaintiffs have spent more time arguing over the appropriateness of their interrogatory response than
necessary to respond to the request. As Judger®ittded in his Order, “Plaintiffs’ answer did
not identify thegroupsof retirees to which plaintiffs comnd plan documents mapped by defendants
apply, nor did it state plaintiff€ontentions as to which extrinsic documents identified by plaintiffs
apply to which groups of class membels."Judge O’Hara’s finding that Plaintiffs failed to
adequately answer the interrogatory is not clearly erroneous.

B. Judge O’Hara’s Orders are not Contrary to Law

Plaintiffs next argue that Judge O’Hara’sd@r is contrary to law because Judge O’Hara
erred in finding that Plaintiffsould not invoke Fed. R. Civ. B3(d) when answering Defendants’
interrogatory request. Federal Rule of Civil Procedure 33(d)(1) provides:

If the answer to an interrogatory ynde determined by examining, auditing,

compiling, abstracting, or summarizing a party’s business records (including

electronically stored information), andife burden of deriving or ascertaining the

answer will be substantially the same for either party, the responding party may

answer by:

(1) specifying the records that must beiegved, in sufficiendetail to enable the

interrogating party to locate and identify them as readily as the responding party

could. . ..

Plaintiffs argue that Judge O’Hara’s deteration that his November 9, 2011 Order left no room

for Rule 33(d) objections is contrary to law becathse Order did not contain an explicit statement

YDoc. 318, p 5.
11 Plaintiffs complain about the Rule 33(d) findingmntained in Judge O’Hara’s February 24, 2012 Order.

Arguably, Plaintiffs are out of time to complain about thigng. Nevertheless, the Cowvtll briefly address Plaintiffs’
contentions.
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prohibiting Plaintiffs from asserting Rule 33(d). Judge O’Hara’s Order, however, directed
Plaintiffs to completely and fully answer Integatory No. 2. Plaintiffs’ Rule 33(d) response to
Interrogatory No. 2 was essentially unchanged fifogir previous response. An explicit statement
prohibiting Plaintiffs from asserting Rule 33(d) as a basis for their answer was unnecessary in Judge
O'Hara’s previous Ordéef. Judge O’Hara required Plaifi$i to fully answer Defendants’
interrogatory, and Plaintiffs failed to do. Thusdge O’Hara’s ruling was not contrary to law, and
he appropriately exercised his discretion in sanctioning Plaintiffs.

IT ISTHEREFORE ORDERED that Plaintiffs’ Motion to Review Magistrate Judge’s
February 24, 2012, and March 27, 2012, Orders (Doc. 350) is heeWyED.

IT 1SSO ORDERED.

Dated this 24th day of May, 2012.

ERIC F. MELGREN
UNITED STATES DISTRICT JUDGE

12 plaintiffs also argue that Judge O’Hara erred latacterizing plaintiffs’ conduct as having involved ‘Rule
33(d) objections’ " because “Rule 33(d) is a means to ‘answer’ a discovery request; it is not an ‘objection.”” The Court
rejects Plaintiffs’ argument.

131t is questionable whether Plaintiffs could even asRele 33(d) in their interrogatory response for the
reasons set forth in Defendants’ briefing. Twurt, however, will not address this issue.
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