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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

CAPITAL SOLUTIONS, LLC,
Plaintiff,
VS. Case No. 08-2027-JWL-DJW

KONICA MINOLTA BUSINESS SOLUTIONS
U.S.A,INC, etal.,

Defendants,

BANK OF OKLAHOMA, N.A.,

Plaintiff,
VS. Case No. 08-2191-KHV-DJW
CAPITAL SOLUTIONS, LLC, et al.,

Defendants.

MEMORANDUM AND ORDER

On March 23, 2009, a telephone hearing was hdfieise two consolidated cases regarding
Defendant Konica Minolta Business Solutions B.SInc.’s Motion for Extension of Time in
Which to Make Rule 26(a)(2) Disclosures (doc. 11Byring that hearing, the Court issued an oral
ruling denying Plaintiff Capital Solutions, LLC’s Mion to Amend (doc. 87)The Court indicated
that a written opinion would follow. This opinionillset forth the Court’s reasons for denying the
Motion to Amend.

Capital Solutions, LLC (“Capital Solutions”) sought leave to file a second amended

complaint against Konica Minolta Business Solutions USA, Inc. (“Konica”) and Bank of Oklahoma,
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N.A. (“Bank of Oklahoma”) in Case No. 08-2027-JWL-DJW. Capital Solutions sought leave to

amend the First Amended Complaint to add the following claims for:

1. Conversion against Konita

2. Punitive damages against Konica on the breach of fiduciary duty claim already
asserted against Koniéa;

3. Fraud by silence against Konita;

4, Negligence and negligent misrepresentation against Kbnica;

5. Bad faith and breach of the duty of good faith imposed by statedad;

6. Punitive damages, attorney’s fees, and prejudgment interest against Bank of

Oklahoma under one or more of the claims asserted in Couft VII;
The proposed Second Amended Complaint also seeks the appointment of a feceiver.
Background Facts
A. Allegations in the First Amended Complaint
1. Claims against Konica
According to the allegations in Capital Swbuns’ First Amended Complaint (doc. 21), this
lawsuit arises out of a financing arrangemeetween Capital Solutions and Konica. Capital
Solutions is in the business of providing finemcfor and leasing office equipment and other
machinery. Konica s in the business of distributiagiers for sale to businesses. Capital Solutions

provided financing for and leasedrtain copiers to customers serviced by Konica. By agreement,

'SeeProposed Second Am. Compl., attached»aslEo Mot. to Amend (doc. 87), Count I,
1 24 and Wherefore Clause.

7d., 1 31, Count II.

3d., 11 61-65, Count V.

“Id.,1 66 - 70, Count VI.

°ld., 19 75, 77, Count VII.

®ld., 1 79, Count VII; Final Wherefore Clause at 12-13.

’Id., Final Wherefore Clause at 13.



Konica was to bill and collect lease payments aiér fees due to Capital Solutions from these
customers. Capital Solutions alleges in itstArmsended Complaint that (1) Konica failed to remit
these payments to Capital Solutions in a tymmeknner, (2) Konica failed to make timely and
diligent efforts to collect these payments, and (3) Konica failed to accurately account for payments
collected on behalf of Capital Solutions. CapitduBons claims that, as a result, Capital Solutions’
relationship with its financial institutions and customers became strained and endangered, it
incurred interest costs and other expense®itidvnot otherwise have incurred, it lost a banking
relationship, its business expectancies were destroyed, and it lost value in the collateral.

In the First Amended Complaint, Capital Stdas asserted claims against Konica for an
accounting (Count 1), breach of fiduciary duty (Colptbreach of contract (Count Ill), tortious
interference with business relations (Count vaud (Count V), and negligence (Count VI).

2. Claims against Bank of Oklahoma

In its First Amended Complaint, Capital Solutions also asserted a number of claims against
Bank of Oklahoma. In Count VI, it asserted sesl of action for negligence, breach of fiduciary
duty and good faith, conversion, and violation of the anti-tying provisions of the Bank Company
Holding Act, 12 U.S.C. § 1972 (Count VII).

The First Amended Complaint alleged thahBaf Oklahoma withdrew funds from Capital
Solutions’ account (without Capital Solutions’ auilaation) to pay the obligation of an entity by
the name of Southwinds, LLC (“Southwinds”), “teby converting these funds to its own benéfit.”
According to the First Amended Complaint, @apSolutions and Southwinds are separate and

distinct entities that share an identity of mem#) and Bank of Oklahoma extended credit to both

¥d., 1 68.



without consideration of the other. Capi@blutions also alleges that Bank of Oklahoma
conditioned forbearance of the loans at issue in this case (i.e., relating to Capital Solutions’
financing arrangement with Konica) on paymeotdoans involving Lee Uliman, who is not a
member of either Capital Solutions or Souithds. The First AmendkComplaint alleges that
throughout Capital Solutions’ relationship with Bank of Oklahoma, Bank of Oklahoma has
continually tied the two loans together in vida of the anti-tying provisions of 12 U.S.C. § 1972.

The First Amended Complaint further alleged as follows: Bank of Oklahoma refused to
cooperate in the closing of certain loans imi Southwinds because of its alleged concerns
regarding Capital Solutions’ loans. These actigese in bad faith and constituted an interference
with Capital Solutions’ business. These bankiragtices were unusual in the banking industry, and
they benefitted Bank of Oklahoma because the bank’s actions caused Capital Solutions to pay
increased interest and late charges and to suffer a loss of value in the collateral. Furthermore, Bank
of Oklahoma essentially took over Capital Solutions’ business in 2007 and instructed Capital
Solutions not to take certain commercialasonable actions. Once Bank of Oklahoma undertook
to instruct Capital Solutions in conducting its business, a special relationship arose that created a
duty to give timely and proper advice. BankGklahoma’s instructions were imprudent, were a
breach of fiduciary duty created by its intrusenmd takeover of Capital Solutions’ business, and
were a breach of the duty of goodlidmposed by state law. Agesult, Capital Solutions claimed
it suffered unnecessary fees, interest, loss of business expectancies, loss of profits, and a loss of
value in the collateral.

B. Motions to Dismiss and Rulings Thereon

Both Konica and Bank of Oklahoma moveddismiss portions of the First Amended

Complaint. On May 5, 2008, Konica moved to dssrthe fraud and negligence claims against it.
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On July 14, 2008, the Court entered an Order idising the negligence claim (Count VI), finding
that the duties Konica had allegedly breached and which gave rise to the negligence claim were
duties imposed by the partiesintract and not by lawThe Court held that those contractual duties
could not support liability for negligence and that Capital Solutions had failed to allege any other
duty that would support a claim for negligence.e Thourt also dismissed Capital Solutions’ claim
for fraudulent inducement (contained in CountWhjch alleged that Konica entered into both oral
and written contracts with Capital Solutions with intention of honoring the agreements. The
Court held that Capital Solutions failed to plead those allegations with the degree of particularity
required by Federal Rule of Civil Procedure 9(ihe Court, however,eatlined to dismiss the
“performance fraud” claim (also contained in Count V), which was pled as an alternative to the
breach of contract claim and which was lghsm: allegations that Konica made material
representations to Capital Solutions that it would collect and remit amounts due from Capital
Solutions’ customer and provide an accurate accounting of the collections and remittances.

On May 29, 2008, Bank of Oklahoma moved to désnall of the claims Capital Solutions
asserted against it. The Court granted theanati part, and dismissed Capital Solutions’ claims
for negligence, bad faith, and violation thfe anti-tying provisions of 12 U.S.C. § 1972.t
declined to dismiss the breach of fiduciary duty and conversion claims.

C. The Scheduling Order Deadlines

Capital Solutions filed this action (Case No. 08-2027-JWL-DJW) on November 11, 2008.

A Scheduling Order was issued on July 15, 2008, at which time the Court set a September 1, 2008

°Seeluly 14, 2008 Mem. and Order (doc. 53).
1%SeeAugust 11, 2008 Mem. and Order (doc. 69).
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deadline for filing motions fdeave to amend the pleadingsAlthough the Scheduling Order was
later amended on November 5, 200&nd then again on December 19, 2508e deadline for
amending the pleadings was not changed. The December 19, 2008 Scheduling Order set June 1,
2009 as the deadline for completing discovery and scheduled the Pretrial Conference for June 16,
2009 Trial is set for January 5, 2010.
Il. Standard for Ruling on a Motion to Amend

Pursuant to Federal Rule of Civil Procegld5(a)(2), once a responsive pleading has been
filed, as in this case, “a party may amend igagding only with the opposing party’s written consent
or the court’s leave!® Rule 15(a)(2) specifies that the court “freely give leave when justice so
requires.*® Nonetheless, a court may refuse to grant leave to amend based on “undue delay, bad
faith or dilatory motive on the part of the movant, repeated failure to cure deficiencies by
amendments previously allowed, undue prejudice to the opposing party by virtue of allowance of
the amendment, [or] futility of amendment.”

When the deadline for amending pleadings s#témnscheduling order has passed, as is the

case here, Federal Rule of Civil Procedure 16{b¥4mplicated. Rule 16(b)(4) provides that a

H"Scheduling Order (doc. 54), 1 3.a.
12SeeNov. 5, 2008 Am. Scheduling Order (doc. 94).
135eeDec. 19, 2008 Am. Scheduling Order (doc. 101).

“The Court recently amended the Scheduldnder again, which extended discovery and
continued the pretrial conference to August 3, 2@®eJune 5, 2009 Am. Scheduling Order (doc.
141).

15Fed. R. Civ. P. 15(a)(2).
16,

YMinter v. Prime Equip. Cp451 F.3d 1196, 1204 (10th Cir. 2006) (quotfgman v.
Davis,371 U.S. 178, 182 (1962)).



scheduling order “may be modified only fgood cause and with the judge’s conséhtri Minter
v. Prime Equipment Cd&®the Tenth Circuit expressly declintml“decide whether a party seeking
to amend its pleadings after the scheduling order deadline must show ‘good cause’ for the
amendment under Rule 16(b) in addition to the Rule 15(a) requirements,” as that issue was not
argued by the parti&s.

Prior toMinter, this Court applied a two-step analysis based on both Rule 16(b) and Rule
15(a) when faced with a request to amewrdmplaint past the seduling order deadliré. This

practice has continued in cases decided afiater? Thus, when a motion to amend is filed

¥Fed. R. Civ. P. 16(b)(4). In addition, the Scheduling Order in this case states that the
schedule “shall not be modified except by leaizeourt upon a showing of good cause.” Doc. 17
at p. 10.

19451 F.3d 1196, 1205 (10th Cir. 2006).
29d, at n. 4.

ZSee, e.g., Lone Star Steakhouse anodd®alnc. v. Liberty Mut. Ins. Grouplo. 02-1185-
WEB, 2003 WL 21659663, at *2 (D. Kan. Mar. 13, 2003) (“When a party seeks leave to amend after
the deadline established in a pretrial schedulingrphdevever, that party must satisfy the standards
set forth in Fed. R. Civ. P. 16(l@s well as Fed. R. Civ. P. 15(a).Deghand v. Wal-Mart Stores,
Inc., 904 F.Supp. 1218, 1221 (D. Kan. 1995) (“Becausepthintiff sought leave to amend her
complaint after the deadline established in the pretrial scheduling order, Rule 16 of the Federal Rules
of Civil Procedure is the plaintiff's first hurdle. . Rule 15 is the next hurdle for the plaintiff.”).

#2See, e.g., Miller v. Union Pac. R.Rg. 06-2399-JAR-DJW, 2008 WL 4271906, at *2 (D.
Kan. Sept. 12, 2008) (expressly notingtttinis Court continues to agphe two-step analysis based
on Rule 16(b) and Rule 15(a) when a motion teiaains filed past the scheduling order deadline);
Wilson v. Wal-Mart Stores, Ind\No. 07-2263-JWL, 2008 WL 2622895, at *2-3 (D. Kan. June 30,
2008) (recognizing that “[c]ourts in this Distrigpply the standards set forth in Federal Rules of
Civil Procedure 15(a) and 16(b) when the motioarteend a complaint is filed after the scheduling
deadline,” and denying motion to amend wherenpiffifailed to show good cause for filing motion
to amend seven months after the amendment deadleeforp. v. Hamilton Sundstrand Corp
No. 05-4135-JAR, 2007 WL 4570930, at *2 (D. KaredD27, 2007) (“When a motion to amend
is filed out of time, the court must examine fiberal amendment policy of Fed. R. Civ. P. 15(a)
in conjunction with the good cause standard of Fed. R. Civ. P. 16(b).”) (internal quotations and
citations omitted)Boatright v. Larned State HosNo. 05-3183-JAR, 2007 WL 2693674, at *5 (D.

(continued...)



beyond the scheduling order deadline, this Colilrfivet determine whether the moving party has
established “good cause” within the meaning of Rig)(4) so as to justify allowing the untimely
motion. Only after determining that good cabss been established will the Court proceed to
determine if the liberal Rule 15(a) standard for amendment has been sétisfied.

To establish good cause under Rule 16(b){d¢, moving party must show that the
amendment deadlineoald not have been met eveniifhad acted “with due diligencé®
“Carelessness is not compatible with a finding of diligence and offers no reason for a grant of
relief.”® Furthermore, the lack of prejudicettee nonmovant does not show “good caifseX

district court’s determination as to whethgraaty has established good cause sufficient to modify

4...continued)
Kan. Sept. 10, 2007) (“[Clourts in timastrict of Kansas have routty held that when considering
a motion to amend filed after the deadline established in a scheduling order, the court must
determine whether ‘good cause’ within the meamhBed. R. Civ. P. 16(b) has been sufficiently
demonstrated to justify allowing the untimely nootiand if the Fed. R. Cif. 15(a) standards have
been satisfied.”) (internal quotations and citations omitted).

#See Boatright2007 WL 2693674, at *6 (recognizing the Rule 15(a) standard as more
lenient than the “good cause” standard of Rule 16(GBger v. Challenge Fin. Inv. CarpNo.
05-1109-JTM, 2007 WL 1149131, at *2 (D. Kan. Apr. 18, 2007) (same).

#Boatright,2007 WI 2693674, at *Jccord Lone Star Steakhoy2€03 WL 21659663, at
*2 (party moving to amend after the schedgliorder deadline “must show that despite due
diligence it could not have reasonably met the scheduled deadliigsghand 904 F.Supp. at
1221 (the moving party “must show that despite due diligence it could not have reasonably met the
scheduled deadlines.”).

®Lone Star Steakhous€003 WL 21659663, at *2 (quotingohnsonv. Mammoth
Recreations, In¢ 975 F.2d 604, 609 (9th Cir. 19923);cord Deghand904 F.Supp. at 1221.

®Lone Star Steakhous2003 WL 21659663, at *2Deghand 904 F. Supp. at 1221
(citations omitted).



a scheduling order amendment deadline is witléncourt’s discretion, and will be reviewed only
for an abuse of discretidh.
lll.  The Parties’ Arguments
Capital Solutions asserts that amendment is proper under both the good cause standard of
Rule 16(b)(4) and the liberal amendment stanadrBule 15(a)(2). With respect to the Rule
16(b)(4) good cause standard, Capital Solutions stetel did not become fully aware of the facts
necessary to assert its proposed new claimtisafter the September 1, 2008 amendment deadline.
It contends that it learned for the first time that Kom¢antionallywithheld payments from Capital
Solutions when Konica'’s corporate representative was deposed after the amendment deadline. (It
does not explain when this deposition took pldué,only that it occurred some time after the
amendment deadline.) Capital Solutions statassttie delay in deposing Konica'’s representative
was due to its counsel accommodating defense cdsissbkedule, and not any lack of diligence on
its part. Capital Solutions also states thagihed cause standard has been satisfied because it was
not untilafter the amendment deadline that Konica aderal hundred thousand dollars to Bank
of Oklahoma, which Capital Solutions claims is further evidence that Konica has acted intentionally.
Capital Solutions contends that Defendants will not be prejudiced by the amendment
because at the time the Motion to Amend ¥ilasl — on October 9, 2008- Defendants had yet
to take any depositions. For these reasons, ieodstthat it has met the “due diligence” standard

of Rule 16(b)(4).

#Ingle v. Dryer No. 07-cv-00428-LTB-CBS, 2008 W1744337, at *2 (D. Colo. Apr. 11,
2008) (citingBurks v. Okla. Publ. Cp81 F.3d 975, 978-79 (10th Cir. 1996)).
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It also asserts that amendment is proper under Rule 15(a)(2) because none of the factors
militating against amendment, such as bad faithtaty motive, failure to cure deficiencies by
previous amendments, or futility of amendment, are present here.

Konica and Bank of Oklahoma oppose the propaseendments. Konica argues that, with
the exception of Capital Solutions’ new allegations of conversion, the proposed new causes of action
are not based upon any new factul@gations and “are merely derivations of its existing claims of
fraud and negligence? In addition, it argues that allowing many of the proposed amendments
would be futile, as they are subject to dismissal under Federal Rule of Civil Procedure 12(b)(6)
because they do not state a claim for relief arali®ithe same claims that the Court dismissed in
its July 14, 2008 Order. Bank of Oklahoma makedairarguments as to the particular allegations
asserted against it.

IV.  Analysis

A. Has Capital Solutions Established “GoodCause” Within the Meaning of Rule
16(b)(4) to Allow the Amendments Out of Time?

As noted above, when a party moves to amend beyond the Scheduling Order deadline for
filing such a motion, the moving party must &ditsh good cause for filing its motion to amend out
of time? To establish good cause, the moving pamgt show that the deadline could not have

been met even if it had acted “with due diligen®e.”

#Konica’s Mem. in Opp’n to Mot. to Amend (doc. 91) at 4
See, supranote 23.

¥Boatright,2007 WI 2693674, at *Jccord Lone Star Steakhoy2€03 WL 21659663, at
*2 (party moving to amend after the scheduling order deadline “must show that despite due
diligence it could not have reasonalhet the scheduled deadlinesDeghand 904 F.Supp. at
1221 (the moving party “must show that despite due diligence it could not have reasonably met the
scheduled deadlines.”).
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Here, the motion to amend was filed more than five weeks after the Scheduling Order
deadline. Thus, Capital Solutions must demonstrate that it could not have met the September 1,
2009 deadline evenif it had acted with due diligeridee Court does not find that Capital Solutions
has met this burden. While Capital Solutions makeslusory assertions about how it did not learn
until after the amendment deadline that Konicad@tdd intentionally, it fails to explain how the
alleged intentional nature of Konica’'s actions givise to the new allegations and causes of action
pled in the proposed amendment. Moreoves, @ourt is not persuaded by Capital Solutions’
argument that Defendants will not be prejudicedause they had not taken any depositions at the
time the Motion to Amend was filed. It is wekttled that the lack of prejudice to the nonmovant
does not show “good cause” within the meaning of Rule 16(F)(4).

In sum, the Court does not find that Captalutions has met its burden to demonstrate good
cause for filing its Motion to Amend more thamanth after the amendment deadline. The Motion
to Amend is therefore denied on that basis.

B. Are the Proposed Amendments Futile?

Even if the Court were torfd that Capital Solutions had established good cause for allowing
the amendments out of time, the Court would deeymotion as to a significant number of the new
claims on the basis of futility. As noted abpaeproposed amendment is futile if the amended

claim would be subject to dismissalThe burden is on the parties asserting that the proposed claim

#Lone Star Steakhous2003 WL 21659663, at *2Deghand 904 F. Supp. at 1221
(citations omitted).

¥Anderson v. Suiterg99 F.3d 1228, 1238 (10th Cir. 2007) (citirigd v. Aetna Health,
Inc., 466 F.3d 1195, 1199 (10th Cir. 2006)).
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is futile — in this case Konica and Bank ofl@ifoma — to establishdHutility of the proposed
amendment&’

In determining whether amendment should be denied as futile, the court must analyze a
proposed amendment as if it were before thetamyua motion to dismiss pursuant to Federal Rule
of Civil Procedure 12(b)(6%. In doing so, the court must accept as true all well-pleaded factual
allegations and view them in the light most falde to the pleading party, in this case, Capital
Solutions®> The court must then look to the specific allegations in the complaint to determine
whether they plausibly supgaa legal claim for relief® Thus, in this case, the Court may find
Capital Solutions’ proposed amended claims fiftiliewing the well-pleaded factual allegations
in the proposed Second Amended Complaint as true and in the light most favorable to Capital
Solutions, the proposed claims do not contain enough facts to state a claim for relief that are
plausible on their face or the claims otherwise fail as a matter &f law.

1. Proposed amended Count V: Fraud against Konica

Capital Solutions has added five newazaaphs to its fraud claim (Count®in an apparent
attempt to plead the alleged fraud with mordipalarity. None of those new allegations, however,
satisfy the Rule 9(b) standard for pleadingiftavith particularity. As the Court’s July 14, 2008

Order dismissing the fraudulent inducement aliega explained, Rule 9(b) requires that any

$pekareck v. Sunbeam Prodso. 06-1026-WEB, 2006 W1313382, at *1 (D. Kan. May
12, 2006).

¥See Andersqrt99 F.3d at 1238.

¥ld. at 1232 (citation omitted).

3d. (citations omitted).

¥See id.

#SeeProposed Second Am. Compl., 11 61-66.
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complaint alleging fraud “set forth the time, place and contents of the false representation, the
identity of the party making the false statents and the consequences therédfilh other words,

the plaintiff must set out the ‘who, what, where, and when’ of the alleged ffackhe purpose
behind Rule 9(b) is to give the defendant fairemtf the plaintiff's claims and the specific factual
grounds upon which they are based so that tifiendant may prepare an adequate responsive
pleading*

Admittedly, Rule 9(b) is often applied moreditally to fraud by silence (sometimes called
“fraudulent concealment” clairf®} than it is applied to other fraud claims involving affirmative
misrepresentations or actiotisBecause a fraud by silence claim does not involve an affirmative
misrepresentation, it typically does not occua apecific place or precise time nor does it usually
involve specific persorf. Thus, a plaintiff asserting fraud by silence is typically not required to

identify the particular person who failed to discltise material fact, because “[i]t would not serve

Rule 9(b)’s purposes to compel [p]laintiffs gpeculate about the spicindividual who should

¥Koch v. Koch Indus., Inc203 F.3d 1202, 1236 (10@ir. 2000) (quotind.awrence Nat'l
Bank v. Edmond®24 F.2d 176, 180 (10th Cir. 19913)cord Schwartz v. Celestial Seasonings,
Inc.,124 F.3d 1246, 1252 (10th Cir. 1997).

“Plastic Packaging Corp. v. Sun Chem. Cot36 F. Supp. 2d 1201, 1203 (D. Kan. 2001)
(citations omitted).

“Schwartz 124 F.3d at 1252 (quotirigarlow v. Peat, Marwick, Mitchell & Cp956 F.2d
982, 987 (10th Cir. 1992)).

“2Under Kansas law, “fraud by silence” and “fraudulent concealment” are different names
for the same cause of actidrarson v. Safeguard Props., In879 F. Supp. 2d 1149, 1152 (D. Kan.
2005) (citingBurton v. R.J. Reynolds Tobacco (297 F.3d 906 (10th Cir. 2005)).

*3See, e.g., Bishop v. Shell Oil CWo. 07-2832, 2008 WL 57833, at *1-2 (E.D. La. Jan. 3,
2008) (applying a “more relaxed pleading standard” to fraud by silence cléhaisgr v. G.D.
Searle & Co. 695 F. Supp. 436, 440 (D. Minn. 1988) (applying lesser standard to “malicious
silence” fraud claim because it is “by its very nature, difficult to plead with particularity”).

*Bishop 2008 WL 57833, at *1.
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have made disclosures of material faétNonetheless, a plaifftalleging fraud by silence ought

to be able to identify the facts that it claimsrevaot disclosed, and, thus, most courts require the
plaintiff to plead with specificity the materiadts that it claims the defendant wrongfully failed to
disclose® Courts will also require thglaintiff to allege the general time period during which the
facts were withheld’

Here, Capital Solutions merely alleges thanhica failed to communicate “material facts
regarding payments received and balances tfughe Court finds this allegation is not specific
enough to apprise Konica of the nature of the fendito allow it to frame an appropriate response.
Also, Capital Solutions fails to identify thiene period during which Konica wrongfully withheld
the material facts from Capital Solutions. Thile Court holds that Capital Solutions’ proposed
new fraud by silence allegations have not beenpiddthe specificity required by Rule 9(b) and

are therefore subject to dismis$al Accordingly, the Court findthat allowing Capital Solutions

“Larson ,379 F.Supp. 2d at 1153.

“*See, e.g., Bishog008 WL 57833, at * 2 (plaintiff alleging fraud by silence must allege
with reasonable particularity the information that was withh&dgr Hollow, L.L.C. v. Moberk,
L.L.C, No. 5:05CVv210, 2006 WL 1642126, at *5 (W.D.C. June 5, 2006) (fraud by silence
plaintiff must allege with reasonable particulafiiye general content of the information that was
withheld and the reason for its materialityQhrysler Credit Corp. v. Whitney Nat'| Ban&24
F.Supp. 587,598 (E.D. La. 1993) (fraud by silence pfamust allege with reasonable particularity
the statements or information withheld).

“’Bishop 2008 WL 57833, at2 (fraud by silence plaintiff must allege “the general time
period” during which the fraud by silence occurre@gar Hollow 2006 WL 1642126, at *5
(plaintiff must allege the “general time period over which . . . the fraudulent conduct occurred).

“Proposed Second Am. Compl., 1 61-64.

*The failure to sufficiently plead any essehgi@ment of fraudulent concealment may result
in dismissal of the clainSee Atl. Richfield Co. v. Farm Credit Bank of Wich#26 F.3d 1138,
1160 (10th Cir. 2000) (involving failure to sufficitgnplead fifth element of fraudulent concealment
under Colorado law).
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leave to amend to add its fraud &ilence claims would be futile. This is an additional basis for
denying Capital Solutions leave to amend.

2. Proposed amended Count VI: Negligence & negligent misrepresentation
against Konica

Proposed Amended Count VI contains allegations of negligence and negligent
misrepresentation. The majority of allegatiamproposed amended Count VI are for negligence
and were taken verbatim from Capital Solutiofisst Amended Complaint. Those allegations
assert that Konica owed Capital Solutiordudy to collect, remit and account for payments due
Capital Solutions from Capital Solutions’ customeasd that Konica “failed to exercise ordinary
care to collect, remit and account for those paymeéhtEhiis is the very same set of allegations that
the Court dismissed in its July 14, 2008 Order for failure to state claim based on Capital Solutions’
failure to allege any legal duty independent of the parties’ contractual relationship that would
support tort liabilityfor negligencé! Because these allegations are clearly subject to dismissal,
leave to amend to add them must be denied.

To the extent Capital Solutions has included adegations in Count VI in an attempt to
plead a new and different cause of action fagligent misrepresentation, the Court finds those
allegations would also be subject to dismisSdie new negligent misrepresentation allegations are
still predicated on Konica’'s alleged contractualyduat bill Capital Solutns’ customers, collect
amounts due from those customers, and timely remit those payments to Capital S3|(frars.

even though a portion of Capital Solution’s propoSednt VI is couched in terms of “negligent

*Proposed Second Am. Compl., 69.
*1Seeluly 14, 2008 Mem. and Order (doc. 63) at 11.
*2SeeCount Ill, First Am. Compl., 11 34-37.
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misrepresentation” instead of “negligence,” gtil based on the alleged contractual duty. Because
Capital Solutions has not shown the required inddpet basis for any tort liability, the Court finds
that these allegations are subject to dismissal.

In light of the foregoing, proposed Count Vbuld be subject to dismissal in its entirety.
Leave to amend to allege proposed Count VI should therefore be denied on the basis of futility.

3. Proposed amended Count VII: Breach of fiduciary duty and good faith,
and conversion against Bank of Oklahoma

Inits August 11, 2008 Order on Bank of Oklahosdotion to Dismiss, the Court dismissed
Capital Solutions’ claim for breadf the implied duty of good faitff. Thus, the Court agrees with
Bank of Oklahoma that Capital Solutions should m@tallowed to amend its Complaint to plead
the same “good faith claim” and to assert in proposed Paragraph 75 that Bank of Oklahoma has
“refused to cooperate in the closing of certaans involving Southwindsind that “[s]uch actions
were in fad faith and constituted an interference with Plaintiff's busiriéss.”

The Court also agrees that Capital Solutisinguld be denied leave to assert in proposed
Paragraph 74 that throughout the parties’ relaligm8ank of Oklahoma “has continually tied the
two loans together?® This is an allegation relevant ority Capital Solutions’ claim for violation
of the anti-tying provisions of 12 U.S.C. § 19¥&ich the Court dismissed in its August 11, 2008

Order®®

*3SeeAugust 11, 2008 Mem. and Order (doc. 69) at 12.
*Proposed Second Am. Compl., § 75.

®d., 1 74.

*SeeAugust 11, 2008 Mem. and Order (doc. 69) at 12-14.
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4, Proposed claim for punitive damages against Bank of America

In Paragraphs 78 and 79 of Count VII cé froposed Second Amended Complaint, Capital
Solutions asserts claims for various damagesrntends it is entitled to recover against Bank of
Oklahoma. Paragraph 78 states that “[a]s ectliand proximate result of the aforesaid fault of
[Bank of Oklahomal], Plaintiff incurred unnecesséags, unnecessary interest, loss of business
expectancies, profits, and a loss of value in the collat&raCapital Solutions then states in
Paragraph 79 that “Plaintiff is also entitled to recover punitive damates.”

Bank of Oklahoma argues that amendmeradd a claim for punitive damages would be
futile because Capital Solutions does not allagecause of action against it that would give rise
to a claim for punitive damages. Bank of Oklalacasserts that no cause of action pled in Count
VII (with the possible exception of violation tfe anti-tying statue, which the Court dismissed)
allows for the recovery of punitive damages.nBaf Oklahoma also argues that Capital Solutions
has failed to comply with Rule 9(g) in asserting its claims for punitive damages.

The Court disagrees with Bank of Oklahomdite extent it argues that Capital Solutions
has not asserted any cause of action, other thdisitgssed claim for violation of the anti-tying
statute, that could give rise to liability for pungidamages. Under Kansas law, a plaintiff may, in
certain circumstances recover punitive damages for convéfsidme Kansas Supreme Court has
held that a plaintiff may recover punitive damages for conversion where it demonstrates that the

defendant, when committing the tort of convens acted with “malice, ill will, a conscious

*’Proposed Second Am. Compl., § 78.
8d., 1 79.

*See, e.gCommerce Bank, N.A. v. Chrysler Realty Cotg3 F. Supp. 2d 1318, 1322 (D.
Kan. 2002) (awarding punitive damages on cosio@ claim brought under Kansas laMphr v.
State Bank of Stanle241 Kan. 42, 56, 734 P.2d 1071 (1987).
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indifference to the rights of otheisr a reckless disregard thereéf.Ih addition, under Kansas law,
punitive damages may be awarded for breach of fiduciary®dtityrecover punitive damages for
breach of fiduciary duty, the plaintiff must edtab that the defendant, in breaching its fiduciary
duty, acted with willful or wanton conduct, fraud or malfite.

Capital Solutions asserts causes of actioéith conversion and breach of fiduciary duty
against Bank of Oklahoma. Thus, Capital Solutions has pled causes of actions that could
conceivably allow it to recover punitive damagilerely asserting those causes of action, however,
is not sufficient to plead a claim for punitive damages.

As Bank of Oklahoma point out, Federal RofeCivil Procedure 9(g) requires Capital
Solutions to specifically plead all special damggecluding punitive damages. Rule 9(g) provides
that “[i]f an item of special damage é&aimed, it must be specifically stated.”Judges in this
district “have repeatedly found that Fed. Rv.&. 9(g) governs the pleading of punitive damages”

in diversity cases filé in this district* Thus, Capital Solutions must, at a minimum, allege the

®Mohr, 241 Kan. at 56 (internal quotations and citation omitted).
#Mynatt v. Collis 274 Kan. 850, 883, 57 P.3d 513 (2002).

®2d. (citations omitted).

®Fed. R. Civ. P. 9(g)

®#Schnuelle v. C & C Auto Sales, In89 F. Supp. 2d 1294, 1299 (D. Kan. 2000) (citing
Baumann v. HaJINo. 98-2126-JWL, 1998 WL 513008 (D. Kan. July 15, 1998)ittenburg v. L.J.
Holding Co, 830 F.Supp. 557 (D. Kan. 1993jeil v. Scholastic Book Fairs, IncNo.
96-2514-GTV, 1997 WL 222407, at *1 (D. Kan. Apr. 21, 199B¢e also Hinson v. Titan Tool,
Inc., No. 93-1370-FGT, 1996 WL 473873, at *2 (D. Kan. May 31, 1996) (“Rule 9(g) applies in
diversity cases brought under Kansas tort lavC9meau v. Rup¥62 F. Supp. 1434, 1449 (D.
Kan. 1991) (denying motion to strike punitive danmsaglaim after finding plaintiffs had complied
with Rule 9(g) in pleading the claim).
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circumstances upon which the punitive damages claim is fhddether words, Capital Solutions
must allege that Bank of Oklahoma, in alldlyeconverting Capital Solutions’ property or in
allegedly breaching its fiduciary duty, acted willy, wantonly, fraudulently, maliciously, with ill
will, with a conscious indifference to the rightsatifiers, or in reckless disregard of others’ rights.
Proposed amended Count VII fails to make argshsllegations. The Court therefore holds that
Capital Solutions’ proposed Second Amended Commifiails to state a claim for punitive damages
against Bank of Oklahoma, and that amendment would therefore be futile.
5. Claims for attorney’s fees against Konica and Bank of Oklahoma

Both Konica and Bank of Oklahoma argue that Capital Solutions should not be allowed to
assert claims for attorney’s fees against thegahse Capital Solutions has not pled any statutory
or contractual basis for recovering them. Konica notes that Capital Solutions has pled claims for
attorney’s fees against it in proposed Counts llaglwell as the final “Wherefore” Clause. Capital
Solutions has also asserted a claim for attdsrfegs against Bank @klahoma in proposed Count
VII.

Konica and Bank of Oklahoma fail to note ti@pital Solutions asserted the very same
claims for attorney’s des against them in its First Amended CompfRiirnd neither party
addressed the attorney’s fees claims in thgor motions to dismiss. Thus, these are maw

claims and are not, in and of themselves, grounds for denying Capital Solutions leave to amend.

®SeebA Charles Alan Wright & Arthur R. MillefFederal Practice and Procedu1311
(3d ed. 2004) at 357 (“[U]nder the more recent sieais interpreting Rule 9(g), the plaintiff must
present the circumstances giving rise to the spdarmbges and the elements of injury the plaintiff
allegedly suffered . .. .").

®First. Am. Compl. (doc. 21), 11 Counts II, lll, IV, V, VI, and final “Wherefore Clause.”
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6. Appointment of a receiver

In the final “Wherefore Clause” of the proposed Second Amended Complaint, Capital
Solutions requests that a receiver be appoititdhis is the only mention of a receiver in the entire
proposed Second Amended Complaint.

Receivership is “an extraordinaequitable remedy that lies in the discretion of the court,
justifiable only in extreme situation&®” Factors typically influencing the district court's exercise
of discretion include: (1) the existence of a valaim by the moving party; (2) the probability that
fraudulent conduct has occurred or will occur to frustrate the claim; (3) imminent danger that
property will be lost, concealed, diminished in value; (4) inadegay of available legal remedies;
(5) lack of a less drastic equitable remedy; andh@likelihood that appointment of a receiver will
do more good than harfh.

In this case, Capital Solutions fails to allege any reasons, let alone any compelling equitable
reasons or extreme circumstances, such as imrdaeger that its property will be lost, concealed
or diminished in value, which would warrant @n@pointment of a receiver. The Court thus holds
that Capital Solutions has failed to plead a clainihe appointment of a receiver, and amendment

to allow for the appointment of a receiver should be denied.

®’Capital Solutions states: “WHEREFORE, Plaintiff Capital Solutions prays for judgment
against Defendants in excess of $75,000.00, for the full amount of payments and fees due it, for
appropriate compensatory and punitive damafpesan appointment of a receiyeslong with
pre-judgment interest, attorney’s fees, and forraheh relief as the Court deems just and proper.”
Proposed Second Am. Compl, attached as Ex. 1 to Mot. to Amend (doc. 87), at 12-13 (emphasis
added).

®Waag v. Hammi10 F. Supp. 2d 1191, 1193 (D. Colo. 1998) (citations omitéed)rd
Aviation Supply Corp. v. R.S.B.I. Aerospace,, 1889 F.2d 314, 316 (8th Cir. 1993) (Appointment
of a receiver “is an extraordinary equitable remedy that is only justified in extreme situations.”)

%Aviation Supply Corp 999 F.2d at 316-317 (citations omitted).
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7. Prejudgment Interest

Finally, Bank of Oklahoma asserts that lede amend to add a claim for prejudgment
interest should be denied because prejudgment interest is allowed under Kansas law only on
liguidated claims? and no liquidated claims have besserted against Bank of Oklahoma. Bank
of Oklahoma states that Capital Solutions hagtessa claim for prejudgment interest in Paragraph
79 and the final “Wherefore Clause” of the proposed Second Amended Complaint.

Bank of Oklahoma is incorrect in asserting that Capital Solutions has added a claim for
prejudgment interest in Paragraph 79 of ispmsed Second Amended Complaint. Nowhere in
proposed Paragraph 79 does Capital Solutions malam for prejudgment interest. Although it
does make such a claim in the final “Wherefore Clause” of the proposed Second Amended
Complaint, that is the very same claim that was asserted in the First Amended Complaint.
Consequently, Capital Solutions is not movingtlal a claim for prejudgment interest, and this is
not a basis upon which the Court may deny leave to amend.

V. Conclusion

In light of the foregoing, the Court holdsathCapital Solutions’ Motion to Amend should
be denied because it was filed after the Sched@irder deadline, and Capital Solutions has failed
to show good cause for allowing the amendment otinaf. In addition, tB Court holds that even
under the liberal amendment standard of Rule 15(a)(2), allowing amendment to add many of the
proposed claims would be futile because the clairasubject to dismissal. For these reasons, the

Motion to Amend is denied.

"“Under Kansas law, prejudgment interest is not recoverable on unliquidated damages claims.
Schnuelle v. C & C Auto Sales, 1n@9 F. Supp. 2d 1294, 1299 (D. Kan. 2000) (cikogter v. City
of Augustal74 Kan. 324, 332, 256 P.2d 121 (1953)).
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IT IS THEREFORE ORDERED that Plaintiff Capital Solutions, L.L.C.’s Motion to
Amend (doc. 87) is denied for the reasons set forth herein.
IT IS SO ORDERED.

Dated in Kansas City, Kansas on this 11th day of June 2009.

s/David J. Waxse
David J. Waxse
U.S. Magistrate Judge

cc: All counsel angbro separties
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