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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

SPRINT COMMUNICATIONS COMPANY )
L.P.,

Plaintiff,

V. Case No. 08-2046-JWL

N N N N N N

BIG RIVER TELEPHONE COMPANY, LLC, )
Defendant. ))
ORDER
The plaintiff, Sprint Communications Compy L.P. (“Sprint”), has brought patent
infringement claims against the defendaBig River Telephone Company, LLC (“Big
River”). This case comes before the undersigned U.S. Magistrate Judge, James P. O’Hara,
on Sprint’s motion to compel Big River toqutuce documents related to technical aspects
of Big River’s voice-over-internet ptocol (“VolP”) telephony systemdfc. 75) and
Sprint’s separate motion famosts and attorney fees imoed in bringing the motion to
compel @oc. 157). For the reasons stated below, 8pgimotion to compel is granted and
motion for costs and fees is grashiae part and denied in part.
A. Timeliness of M otion to Compel
As an initial matter, the court must addrBgg River’s contentiorthat Sprint waived
any objection that it has to @River’s document production berse Sprint did not file its

motion to compel within thirtglays of the production. an. Rule 37.1(b) requires that

motions to compel discovery be filed “withB0 days of the def#uor service of the
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response . . . which is the subject of the omgtunless the time for filing of such motion is
extended for good cause shown.” Sprint dsgbat good cause exists for extending the
deadline for filing the motion toompel because Sprint waiigently attempting to obtain
technical documents from Big River without court interventidie court notes that the
appropriate course of actionsach circumstances is to requastextension to the time for
filing a motion to compel. On the current record, however, the court is not persuaded to
release Big River from its discovery obligatigmbligations that alsare subject to the
scheduling order in this case, as discussgtdw) and will excuse Sprint’s filing deldy.

B. Motion to Compel

Sprint moves the court to compel BigvRr to respond to Sprint's requests for
production of documents related to thehtacal aspect of B River's commercial
operations,as well as to the Julys, 2008 scheduling order (dd1) requiring the parties

to exchange documents describetheir respective Fed. R.\CiP. 26(a)(1) disclosures and

!SeeContinental Cas. Cou. Multiservice Corp.No. 06-2256, 2008 WL 73345, at
*4 (D. Kan. Jan. 7, 2008) (now that allowing the parties simply toll the thirty-day time
period of D. Kan. R. 37(b), whout approval by the court, “wadibllow a virtually indefinite
extension of the deadline so long as counsegigted to continue engang in an effort to
secure the information inforally from the opposing party”).

’SeeAllianz Ins. Co. v. Stace Specialties, IndNo. 03-2470, 2005 WL 44534, at *1
(D. Kan. Jan. 7, 2005) (excuagithe untimely filing of motion toompel because the parties’
mutual efforts to resolve the discovery dispextended after the expiration of the thirty-day
period).

3SeeSprint’s First Set of Requests for fRmduction of Documents and Things, Nos.
5, 18-25, and 45-52.
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requiring Big River to produce documents su#idito show the opeian of any aspect or
element of an accused instrumentality. Sprint alleges that Big River has failed to produce
information relating to the accused VoIP system.

Big River’s response to the mian to compel lacks significd substance. Big River
states that it “has produced the documents & required to produce iesponse to Sprint’s
document requestsubject to Big River’s objectionand the documents it was required to
produce under the Court’s Scheduling OrdeBig River then procets to describe certain
documents that it produced. Finally, Big Rigéates that it cannot produce documents that
are subject to third-party confidentiality agreements.

Nothing in Big River’s regonse convinces the court th#g River has satisfied its
discovery obligations—and the court’s ordavith respect to technical documents.
Although it is clear thaBig River producedomedocuments that show the technical aspect
of Big River's commercial operations, Big River admits that it is withholding documents that
fall under Big River's objectionsor that are subject to third-party confidentiality

agreements.

*Corrected Memorandum in Opposition to B Motion to Compel at 3 (emphasis
added).

The court recognizes that on Januh®y 2009, Big Riveproduced over 670,000
pages of documents (equatingatioout eighty-five percent ddig River’'s total document
production to date) and thatree of the documents includdormation about the operation
of Big River's VolP netwdt. Sprint contends, howey, that Big River's January
production was “still inadequatand Sprint’'s Motion to Congd Technical Documents has
therefore not been rendered moot.” Sprint'dibiofor Costs and Attoey Fees at 3. The
courtagrees. A February 12, 2009, letter frognMiver’s counsel to 3mt's counsel states
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Big River’s reliance on its objections asseriteds discovery responses falls short
because Big River has not specifically asseoteel or more objectiona response to the
motion to compel. As the couras previously ruled in this aas“Objections initially raised
but not relied upon in response to the miotio compel will be deemed abandonédhis
Is because when objection® arot supported in responseatonotion to compel, the court
Is “left without any basis to determine whet the objections are valid and applicable in
light of the particular circumstances of the cas@lthough in its response to the motion to
compel Big River broadly notesat it has withheld documenthat are “subject to Big
River’s objections,” Big Rivedoes not name, let alone ralpon, any specific objection.
The court is wholly unable to determine the validity of any asserted objection. Big River’s
objections to the document requgeseeking technical informatidare therefore deemed
abandoned.

Big River’s reliance on third-party confidiality agreements isqually misplaced.
Big River did not object torgy of Sprint's requests fgeroduction of documents on the

ground that the request seeks confidential inftionaof a third party. Objections that are

that Big River is continuing tewithhold documents that arelgect to Big River’s objections
to document requests or that containdbefidential information of third parties.

®Order of September 23, 200@8loc. 56) at 8 (quotinGardenas v. Dorel Juvenile
Group, Inc, 232 F.R.D. 377, 380 & n.15 (D. Kan. 2005)).

’Sonnino v. Univ. of Kan. Hosp. Aut@21 F.R.D. 661, 671 (D. Kan. 2004).

8Sprint’s First Set of Reqsés for the Production of Doments and Things, Nos. 5,
18-25, and 45-52.
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not raised in a discovergsponse are deemed waiveddditionally, the fact that Big River
may have a contractual, legal obligation noéteeal confidential inforation of third parties
does not itself preclude discovery. Big Riveas the burden to demonstrate that the
documents are truly confidentiahd that it has standing tesert the rights of the third
parties®>—Big River has not attempted to satisfy either burden.

In consideration of the foregoing, Sprint's motion to compel the production of
documents (doc. 75) is grante8print’s requests for docuntsrihat relate to Big River’s
VoIP system seek information that is subsally similar to information that the court
ordered produced in the schwing order. It therefore appears that, in addition to
inappropriately withholding docuemts requested by Sprintdrscovery, Big River may not
have fully complied witlthe scheduling order. The court orders Big River to produce all
technical documents responsive to Sprifiisst Set of Requests for the Production of
Documents and Things, Nos. 5, 18-2%j 45-52, and to the scheduling order,Jbly 6,
2009. To the extent that Big River has @dy produced all documents responsive to a
particular request or order, does not have documents respoa$o a particular request or
order, Big River shall so state in writing to Sprint alsalbly 6, 2009.

C. Motion for Attorney Feesand Costs

®Cotracom Commodity Traa Co. v. Seaboard Cord.89 F.R.D. 655, 662 (D. Kan.
1999).

%SeeMike v. Dymon, In¢.No. 95-2405, 1996 WL 606362, at *3 (D. Kan. Oct. 17,
1996).
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Sprint also moves—»both in its memorandumnsupport of its motion to compel the
production of technical informti@n (doc. 76) and in a seq@de motion (doc. 157)—for an
award of costs and attorney feesurred in bringing the moticlw compel. Fed. R. Civ. P.
37(a)(5)(A) provides, in relevamgart, that when a motion toompel is granted or the
requested discovery is provided after the motmoompel is filed;the court must, after
giving an opportunity to be heard, require the party . . . whose conduct necessitated the
motion . . . to pay the movant’'s reasomakikpenses incurred in making the motion,
including attorney’s fees,” unless the dotinds that the opposing party’s response or
objection was “substantially jtised” or that “other circumstances make an award of
expenses unjust.” “A nondiscla®gy response, or objection isutsstantially justified’ if it
Is ‘justified to a degree that could satisfyeasonable person’ where ‘reasonable people
could differ as to the appropriatenesstloé nondisclosure, response, or objection.”

Sprint filed its motion to compel on @ber 17, 2008. On January 12, 2009, while
the motion to compel was pending, Big/&i produced over 670,000 pages of documents,
equating to about eighty-fiveercent of Big River’s totadocument production to date.
Sprint contends that the January docutm@onduction includes soe “limited technical
information on the operation of River’s VolP network that 3imt specifically identified

in its motion to compel!® Sprint argues that Big Riverigitial failure to produce these

"Hamner v. Assoc. Wholesale Grocers, ,IiND. 07-2314, 2008 WL 917900, at *2
(D. Kan. March 31, 2008)r{ternal citations omitted).

12Sprint’s Motion for Costs and Attorneys Fees at 3.
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documents was not substantiallytjtiesd. Sprint states thatithis evidenced by the fact that
Big River produced “a agggering amount of informatiordfter the motion to compel was
filed.*®* In addition, the court has herein gieoh Sprint's motion, compelling Big River to
produce additional documents heretofore withheld.

Big River responds that its January 2009, document produota was precipitated
by a desire to “move this case forward,thex than by the filing of Sprint’'s motion to
compel** Big River explains that its docuntegeroduction was delayed by Sprint’s failure
to produce infringement contentiofibe subject of a separatetion pending in this case)
and that it was forced to prockia large volume of documembsaddress every conceivable
aspect of “Sprint’s vague ailldefined infringement theories? Big River notes that it did
not receive Sprint’'s second suppiental infringement contentions until after Sprint filed the
motion to compel. Big River has not adssed the issue of Rule 37 sanctions upon the
court’s granting of Sprint’'s motion to compel.

As to technical documenpsoduced by Big River on Jamydl 2, 2009, the court need
not decide whether Big Rivertelay in production of theskbcuments was appropriate in
light of Sprint’s allegedly indequate infringement contentiori®ather, as noted above, the

court must determine only whretr Big River’s initial nondisclosure was justified to a degree

d. at 5.
“Big River’s Opposition to Sprint's Min for Costs and Sanctions at 2.

BId.
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that reasonable peopl®ud differ in opinion ago its appropriateness. The court
concludes that a reasonable person could Big River’s initial nondisclosure of certain
technical documents substantially justifiedt is beyond dispute that Sprint's final
infringement contentions had rimen produced at the timetimotion to compel was filed.

A reasonable person might surmise thajy Biver acted appropriately when it did not
produce documents that may orymeot have been relevant &print’s contentions in the
case. The court therefore will not awarpenses based on Biguer’s initial nondiscloure
of technical documents that warkimately produced on January 12, 2009.

As to technical documents that Big Riveas not yet produced but which the court
has ordered produced in granting Sprint’siooto compel, howevenothing in the record
shows that Big River’s nondisclasuor objections to disclosuage substantially justified.
The reasons given by Big Riverits continued withholding dhese documents is that they
are subject to Big River's objections tibocument requests arontain confidential
information of third partie€ As discussed above, Big River has not substantiated—or
attempted to substantiate—these reasofsis;Tthere is nothing in the record upon which

a reasonable person could rely to find BigdRis actions appropria. Rule 37(a)(5)(A)

¥ Hamner 2008 WL 917900, at *2.

Sprint served its Second Amended Infigment Contentioran October 22, 2008,
and the parties disagree to what extentibpmust further modify its infringement
contentions and whether Sprint needsitaithl technological docuents from Big River
in order to do soSeedocs. 116, 131, & 136.

18SeeFebruary 12, 2009, letter from Perrya€d to Jason Mudd, Exhibit E to doc.
157.
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therefore requires that Sprint be awardedxgenses incurred in bringing the motion to
compel technical documents.

Sprint’s motion for costs arattorney fees (doc. 157) gganted in part and denied
in part. To the extent thalhe motion for costs and feeshos Sprint's memorandum in
support of its motion to competquesting fees incurred lminging the motion to compel,
it is granted. To the extent that the motioncosts and fees seeks the additional expenses
incurred in bringing the motion for costschfees based on Big River’'s January 12, 2009,
document production, it is denied@he court instructs Sprith submit an accounting of the
costs and legal fees (inclugy supporting documentation sucharney tne sheets) it
sustained in regard to drafting anichfy its motion to conpel no later thadune 26, 2009.
Thereafter, Big River will have untiluly 6, 2009 to respond to Sprint’s filing.

In consideration of the foregoing,

IT IS HEREBY ORDERED:

1. Sprint’'s motion to competlpc. 75) is granted, as discussed above. Big River

shall supplement its document productiondioiy 6, 2009.

¥Rule 37(a)(5)(A) requires that before thit may make an award of sanctions, the
non-moving party must be afforded the “opportunity to be heard.” This requirement is
satisfied when “the moving party requests sanes in its motion osupporting brief and the
opposing party is given the opportunitysubmit a brief in response Swackhammer v.
Sprint Corp. PCS225 F.R.D. 658, 667 (D. Ka2004). The court findbat Big River had
an opportunity to be heard ongmatter, as Sprint requested an award of costs and fees in
its memorandum in support of tan to compel (doc. 76)SeeMcCoo v. Denny’s In¢192
F.R.D. 675, 697 (D. Kan. 200(holding that non-movant haifficient opportunity to be
heard where movant requested fees imi$ion to compel andon-movant “responded to
the Motion but chose not to address the sanctions issue”).
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2. Sprint’'s motion for costs and attornfegs incurred in bringing the motion to
compel ¢loc. 157) is granted in part and deniedpart, as discussed above.
Sprint shall submit an accounting okethosts and legal fees it sustained in
regard to drafting and filig its motion to compel bjune 26, 2009. Big River
shall respond to Sprint’s filing bjuly 6, 2009.

Dated this 12th day of June, 2009, at Kansas City, Kansas.

s/James P. O’Hara

James P. O’Hara
U.S. Magistrate Judge
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