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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

MARCIA HUFFMAN, )
Individually and on behalf of C.H., a minor, )
)
Plaintiff, )
)
V. ) Case No. 08-2083-KGS
)

NORTH LYON COUNTY SCHOOL DISTRICT )

and FLINT HILLS SPECIAL )
EDUCATION COOPERATIVE, )
)

Defendants. )

MEMORANDUM AND ORDER

This matter comes before the court uponrRiffis Motion for Judgment on the Pleadings
and Suggestions in Support (Doc. 14) and Defetsdi&emorandum in Opposition to Plaintiffs’
[sic] Motion for Default Judgment on the Pleadings and Cross-Motion for Judgment on the
Administrative Record (Doc. 16). For reasorplained more fully below, plaintiff's motion is
denied, and defendants’ motion is granted.

This is an action brought under the Individualth Disabilities inEducation Act (IDEA).
The IDEA is a federal spending statute that nrexgstates accepting federal special education funds
to provide children with disabilities with a freppropriate public education (FAPE) in the least
restrictive environment (LRE). To accomplish this, the state must create an individualized

education program (IEP) for each student with a disaBilifje present action is a determination

! Ellenberg v. New Mexico Military Ins#478 F.3d 1262, 1267 (10th Cir. 2007).

21d. at 1268 (citing 20 U.S.C. § 1412).
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based on the administrative recdrd.he district court engages in a modifigel novoreview of
challenges to administrative adjudications under the IBBAiIs requires the district court to (1)
receive the record of the administrative procegsl (2) hear additional evidence at the request of
a party, and (3) base its decision on the preponderance of the evidéitbeugh the statute
specifies that review e novo“the Supreme Court has interpreted the requirement that the district
court receive the administrative record to mean ‘due weight’ must be given to the administrative
proceedings, the fact findings of which are ‘consid@rua faciecorrect.”® “Because the IDEA
requires a district court to grant judgment oa thcord based on its owascertainment of the
preponderance of the evidence, many IDEA cladm#ot fit into the typical summary judgment
standard of ‘no genuine issue of material fattAtcordingly, the following facts from the
administrative proceeding, which are considgmaha faciecorrect, find substantial support in the
record.

l. Factual Findings

C.H. is a child with autism and other attentdisabilities who qualified to receive special

education and related services under the IDEAduitie time he was enrolled as a student in the

3 See, e.g., MM ex rel. Moore v. Unified Sch. Dist. No, B&8 07-2291-JTM , 2008 WL 4950987, at *9-
10 (D. Kan. Nov. 18, 2008) (noting that even though one of the parties had filed what was titled a summary
judgment motion, the resolution of this type of case “is not summary judgment, but rather a determination based on
the administrative record”) (citinig.C. v. Utah State Bd. Of Edud25 Fed. Appx. 252, 255 (10th Cir. 2005)).

4 20 U.S.C. § 1415(i)(2)(Chompson R2-J Sch. Dist. v. Luke320 F.3d 1143, 1149 (10th Cir. 2008)
(citing Garcia v. Bd. of Educ. of Albuquerque Pub. Scb20 F.3d 116, 1125)).

®20 U.S.C. § 1415(i)(2)(Cfhompson540 F.3d at 1149.

® Garcia v. Bd. of Educ. of Albuquerque Pub. Scb20 F.3d 1116, 1125 (10th Cir. 2008) (citBd. of
Educ. of Hendrick Hudson Cent. SEhst., Westchester County v. Rowlé$8 U.S. 176 (1982) andB. ex rel. K.B.
v. Nebo Sch. Dist379 F.3d 996, 974 (10th Cir. 2004)).

"Ellenberg 478 F.3d at 1274 (citingebq 379 F.3d at 973-74.
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North Lyon County School District (the district}.H. attended Admire Grade School from the time
he was in kindergarten until November 2006, whenparents placed him in a private school.
During the time C.H. attended school in the distitlint Hills SpeciaEducation Cooperative (the
cooperative) provided special education smy. On October 5, 2006, plaintiff filed an
administrative due process complaint allegingcpdural and substantive violations of the IDEA
and seeking reimbursement for the costs associated with placing C.H. in private school.
The alleged violations that are the subjedhefhearing officer’s decision occurred during
the 2004-2005 school year, the 2005-2006 schea,yand the beginning of the 2006-2007 school
year. C.H. began the 2004 school year with animg#ace. In October dhat year, the IEP team
met to review C.H.’s IEP and to develop a neWw.IEThe IEP team consisted of several teachers,
including a special education teacher, C.H.’s octiapal therapist, the principal of the school, a
speech and language pathologist, and C.H.’s mothethe meeting, a decision was made to reduce
C.H.’s occupational therapy services, but C.m&ther opposed the reduction. Additionally, C.H.’s
occupational therapist had expressed concerns that C.H. was having difficulty using cursive
handwriting and recommended a keyboarding program to increase C.H.’s efficiency and ability to
communicate. As a compromise, the team dekcideeduce C.H.’s occupational therapy to one
session per week for nine weeks and then to a consultation-only basis whereby C.H.’s
paraprofessional would consult with the occupadi therapist about appropriate activities for C.H.
C.H.’s mother refused to consent to the reduction in occupational therapy services and spoke
to Elizabeth McCoy, the director of the coogtéve, in December of 2004 about her concerns
regarding the reduction of C.H.’s occupationartpy and the discontinuation of services from

Janet McAfee, an autism consultant. C.H.’s matbguested that an autism consultant or specialist



assist in providing services to C.H. Inresponse, Ms. McCoy suggested the IEP team be reconvened
to address these issues. Around this time, C.H.’s mother expressed to Ms. McCoy her desire for
C.H. to continue working on communication skills, social skills, money-related skills, personal care
needs, making friends, and issues relatingreiization to food. Ms. McCoy responded by stating
she would speak with the principal andearh leader employed by the cooperative with a
background in counseling and who had attendediassef seminars related to autism. These
individuals would begin draftingr@ew plan for C.H. in order fay the foundation to reconvene the
IEP team. In suggesting changing C.H.’s IERdopt a more “functional” approach focusing on
life skills, Ms. McCoy reviewed C.F results from the lowa Test of Basic Skills and the results
from Kansas State Assessments. She apparently made her recommendation without reference to
other information.

The IEP team reconvened on March 8, 2005, antbte C.H.’s goals. During the meeting,
the team considered C.H.’s strengths and weaknesses. The team reviewed the existing data,
including a “Short Sensory Profiledf C.H., which indicated that C.H. required assistance with
clothing management and social skills and st#tatd C.H. had several sensory issues. The team
included in the IEP a goal concerning indepewédenith clothing management and personal care
awareness. In response to observationstaf €difficulties understanding others’ emotions, the
team developed a goal that C.H. would begin to initiate conversations and initiate greeting other
students and teachers. The team also incladeenchmark of being able to produce personal
information to appropriate people when asked. Because the team observed that C.H. had difficulty
understanding money and the way different coinsctbalcombined to create the same amount, the

team developed a goal to address proper useeafdhar symbol and decimal point in addition to



C.H. being able to identify the comparative vatfie€eoins and compute the cost of items. Other
goals included C.H. being able to: write hi &ddress, home phone number, and a parent’s work
number; complete a grocery list; write a four-sentence to five-sentence letter using proper grammar,
capitalization, and punctuation. The team d@yed another goal aimed at improving C.H.’s
functional reading skills, which included: reading safety signs and understanding their purpose;
using a phone book to locate a given name, restawrasther business; and reading and following
directions. The team also noted C.H.’s strengiish as friends in thdassroom and at his school
and his ability to carry on a conversation as lasganother person initiatet. In the area of
academic performance, the team noted C.H. was working well with one-on-one assistance. The IEP
team decided speech services twice a weekdwourtinue, and C.H. would receive occupational
therapy once a week.

By May, C.H.’s progress report shows that Qatds working toward meeting some of his
IEP goals. He was using dollar symbols and decimal points ninety-eight percent of the time, and
when he failed to use the symbol or decimalwoald correct his mistake when asked what was
missing. He knew his address but would leave off the highway number or the box number. Also
by this time, C.H. could give the purpose of sa#atg warning signs with eighty percent accuracy.
He was working on interactions with people but had not become comfortable initiating greetings.
He could button and unbutton fourda buttons in thirty secondsstan and zip his coat in three
out of five attempts, and he was able to tie heges with minimal assistance. The notes from C.H.’s
occupational therapist also reflect progress. Gdfived lunch at the school with some assistance,
but he had an aversion to peaches and.pddewever, the September 2005 notes reflect

improvement in this area, as C.H. had begun to serve peaches without assistance.



Lee Stickle, the co-director of the Kangastruction Support Network, observed C.H. for
four hours on September 13, 2005, at the requestbfsESpecial education teacher. Ms. Stickle
compiled a summary of her observations and made suggestions to the special education teacher.
Among other observations, Ms. Stickle noticetH Gstruggled with tasks requiring writing. She
recommended the use of assistive technologgmgkes of which are keyboarding or word
prediction software. C.H. was instructed itylearding and was given word prediction software.

Ms. Stickle noted C.H. had difficulty transfergibetween activities andaséd that the Toy Shoppe
program would help autistic students learn to transition from task to task or learn to transition after
competing a sequence of tasks. Toy Shopa@isgram through which special education students

fix broken toys. Ms. Stickle testified at the guecess hearing that she did not see any reason why
C.H.’s educational program would have required substantial changes.

C.H.’s January 2006 progress report also shows C.H. continued working toward his IEP
goals. He had completed the goal of computingtist of several items with a ninety-five percent
accuracy rate. The report reflects he was leamivigion. He also completed a goal of making a
list of items and ingredients to be purchased for making a simple recipe such as brownies while
leaving off fewer than four items. C.H. couldad and follow directions with eighty percent
accuracy. He could alphabetize to the second letter with no errors but struggled with alphabetizing
to the third letter, and therefore, this goal wastinued. C.H. began initiating conversations with
peers and adults and could share personal information when requested, thus showing progress on
another goal. The report also shows progressegoal of clothing management and personal care
awareness. C.H. could now fasten and zigb& as many times as asked, meeting the buttoning

benchmark nine weeks early. C.H.’s occupatidinafapist noted that C.H. could tie a shoe with



only one verbal prompt and noted he was demonstrating more self-confidence.

Three months after Ms. Stickle evaluated CtHe IEP team met again. C.H.’s principal
testified at the due process hearing that the tearaidered adopting a more functional curriculum
because C.H.’s mother was concerned his prevBRBsvas not meeting hieeds. The principal
testified the team’s response was to rewrite theihkfPder to address these concerns. Prior to the
meeting, C.H.’s teachers, paraprofessional, speech and language pathologist, and occupational
therapy paraprofessional prepared a schooltiom@assessment for consideration. The IEP team
also considered C.H.’s results from the fall 2008dd est of Basic Skills and the results from the
March 2005 Gray Oral Reading Test. The IEP team considered it a possibility that C.H. would
begin participating in the Toy Shoppe program, and they discussed issues arising during lunch.
Specifically, C.H. would not eat his food when siftwith peers. C.H’s mother was concerned with
maintaining C.H.’s social intaction with other students, and so the IEP team determined C.H.
should begin eating lunch in the resource roomreettoe regular lunch period started in order to
ensure C.H. ate his food before joining his peers in the lunch room.

Throughout the time C.H. was aident in the school district, the district and cooperative
educators and officials engaged in conversatiaitts C.H.’s mother regarding her concerns and
C.H.’s progress and challenges. C.H.’s principstified that educators and therapists listened to
C.H.’s mother’s concerns and attempted to address the issues she raised. During C.H.’s time at
Admire Grade School, he performed well on seveaalddrdized tests that were modified to include
fewer answer selections. He also showegrovement on multiple IEP goals, and educators and
therapists observed improvement in other aréas. Despite what appears to be frequent

communication between plaintiff and defendaetsiployees, C.H.’s mother believes defendants



failed to complete appropriate evaluations afCand she contends the IEP team consisted of
individuals who lacked appropriate training on auatisC.H.’s mother argues that these conditions
rendered her unable to adequately participate in developing C.H.’s IEPs. Feeling that C.H.’s
progress while enrolled in the school district wasimal to nonexistent, C.H.’s mother provided
the school district with written notice that sheeimded to enroll C.H. at Boston Higashi School, an
educational institution for autistic childrennda she filed a due process complaint seeking
reimbursement for private school tuition. Aftee thearing officer rendedea decision in favor of
defendants on October 27, 2007, plaintiff appe#theddecision to an administrative reviewing
officer. On January 22, 2008, the special education due process reviewing officer affirmed the
hearing officer's decision and denied plainsfftequest for reversal. Plaintiff subsequently
commenced this action.

. Subject Matter Jurisdiction

Defendants’ cross-motion for judgment on the administrative record argues that this court
lacks subject matter jurisdiction, and thereforairglff’'s complaint should be dismissed. Because
the court should always satisfy itself of jurisdictibefore turning to the merits of a claim, the
undersigned first addresses defendants’ argumerthibabourt lacks jurisdiction before turning to
the issue of whether defendants violated the IBEA.

Kansas employs a two-tiered approach whereby parents can challenge school district
decisions regarding the education of their dleitd First, the IDEA provides parents with an

opportunity for an impartial due process heariagducted by either the State or local educational

8 Cudjoe v. Indep. Sch. Dist. No.,2B7 F.3d 1058, 1063 (10th Cir. 2002) (stating that a court should
satisfy itself of jurisdiction before proceeding to the merits).
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agency’. When the hearing is condudtby a local educational agenag is the case in Kansds,
the aggrieved party may appeal the dieci to the State educational agef’cy¥he State educational
agency conducts an impartial review of the local agency’s findings and decision and renders an
independent decisioi. When the due process hearingasducted by a State educational agency,
or a decision by a local agency has been appealed to a State agency, an aggrieved party may
commence a civil actiof.

Although plaintiff appealed the hearing officedscision to the State educational agency,
her brief in this civil action alleges error with only the hearing officer's decision. Specifically,
plaintiff argues that the hearing officer erredifft Jdeciding that the eduttan provided to C.H. met
the standard of “appropriate,” as established by case law and (2) by finding that the private
placement utilized by plaintiff was not appropriaiefendants contend that plaintiff failed to raise
these arguments before the reviewing officer.eyrargue that the reviewing officer's decision
constitutes the final administrative record for reveewd that because plaintiff alleges error with the
hearing officer’'s decision, plaintiff has failed to exhaust her administrative remedies as to these
issues. Because of this, defendants contend this court lacks subject matter jurisdiction.

It is well settled that a plaiifif's failure to exhaust her administrative remedies almost

° See generall0 U.S.C. § 1415(f).

0K.S.A. 72-974(b)(1) (“Any party to a due processting under this act may appeal the decision to the
state board by filing a written notice of appeal . .. ").

1120 U.S.C. § 1415(g)(1).
1220 U.S.C. § 1415(g)(2).

1320 U.S.C. § 1415(i)(2).



always deprives the court of subjetatter jurisdiction over IDEA claim$. In fact, defendants cite
several cases in support of this proposition. Nevertheless, all of these cases are factually
distinguishable from the present matter. For exampl@oiera v. Board of Education of the
Newburgh Enlarged City School Distri¢he plaintiff filed a complaint in federal district court
without participating in the administrative procéssln Vultaggio v. Board of Educatigrthe
plaintiffs participated in the administrative pess and prevailed on certain issues, but the decision
of the state agency did not whollysgbse of all of plaintiffs’ claim¥. Specifically, the state agency
did not reach the issue of whether placement ariarprogram would be appropriate for the student.
Instead, the state agency would wait for the development of a new IEP, an indication that the
administrative decision “specifically conterafes further action at the local levél. Therefore, the
court found plaintiffs had failed to exhaust theimaaistrative remedies as to this issue and noted
that plaintiffs had requested atadken part in a due process hagriluring the course of the district
court action, making it “particularly inappropriate to entertain a civil action at this tfme.”

Unlike the plaintiff inPolera the plaintiff in this case participated in the administrative
process and properly sought review from the Sagncy. The central issue before the hearing
officer and the reviewing officawvas whether plaintiff's son wakenied a free, appropriate public

education, also the central issue before this court. The court reads the decisions by the hearing

14 See, e.g., Ellenberg 78 F.3d at 1275-76 (“[P]laintiffs are require utilize the elaborate administrative
scheme established by the Act before resorting to the dowtsllenge the actions of the local school authorities”)
(quotingHayes ex rel. Hayes v. USD No. 3877 F.2d 809, 814 (10th Cir. 1989)).

5 Polera v. Bd. of Educ. Of the Newburgh City Sch. (&8 F.3d 478 (2d Cir. 2002).

% Vultaggio v. Bd. of Educ216 F. Supp. 2d 96, 106 (E.D.N.Y. 2007)

71d. at 107.

#d.
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officer and reviewing officer agaching that issue, and thus, unkkétaggiq there is nothing more
to be done at the administrative level.

At most, it appears defendants are unsucckgsiittempting to assea waiver argument:
that plaintiff failed to raise certain issues beftire reviewing officer and is therefore barred from
raising these issues in this civil action. BroaeHgd, the court interprets plaintiff's brief to the
reviewing officer as encompassing the argumehgiaindirectly, that the hearing officer erred by
deciding that the education provided to C.H. met the standard of “appropriate,” as established by
case law. For example, in plaintiff's reviewddrshe argues that the hearing officer “erroneously
cites Board of Education y.Rowley. . . when [this decisiordctually interpreted the IDEA’s
predecessor statute only.” She goes on to generally allege error with several of the hearing
officer’s findings. These general arguments aretanhially similar to the arguments she raises in
her brief to this court.

Furthermore, the court is not convinced that a plaintiff's failure to raise certain arguments
in front of a reviewing officer deprives the cbof subject matter jurisdiction. For one, the IDEA
requires the reviewing officer to conduct an imédureview of the heang officer’s findings and
decision and then render an independkegision upon completion of such reviéwBecause the
reviewing officer must render an impartial d@oh based on the entirety the hearing officer’s
opinion, he would not necessarily be limited to addressing the parties’ arguments. Similarly, this

court is also required to conduct a modifabel novoreview of the administrative decision. As

1 Review Brief at p. 1. The court need not addnehether plaintiff raised the second issue before the
reviewing officer because, for reasons explained more fulpnhelaintiff cannot prevail on the first issue. In other
words, reimbursement is not available for plaintiff becalecannot show a violation of the IDEA, and therefore
the court need not consider whether Boston Higashi School constituted an appropriate private placement for C.H.

2020 U.S.C. § 1415(g)(2).
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plaintiff suggests, the court is not necessarily limited to errors discussed in plaintiff's motion.
However, the court would expect that an atéy, as a zealous advocate for her client, would
provide a clear description of the alleged viaas of the IDEA along with a comprehensive list of
points of error from the administrative proceedings, both of which are lacking in this case.
Although the court is unclear aswty plaintiff has failed toleege error with the reviewing
officer’s decision, this alone does not deprilie court of subject matter jurisdictitnPlaintiff has
exhausted her administrative remedies by seekingweof the hearing officer’s decision, and she
alleges violations of the IDEA that were previously considered during the administrative
proceedings In sum, plaintiff's due process claamp has been resolved through the administrative
process, and there is simply nothing more to be done at the administrativ€ IéMabugh
defendants indirectly advocate that because the reviewing officer’'s report constitutes the final
administrative record for review, the court shaddhehow ignore the hearing officer’s report, this
contention is without merit. The IDEA requsréhe court to receive and review the entire
administrative recor® Presumably, defendants were aware that the hearing officer’s report
constituted part of the administrative record beealefendants produced this report along with the

transcript from the proceeding before the hegofficer and documents presented to the hearing

2L See generallyMoore v. Unified Sch. Dist. No, 3680. 07-2291-JTM, 2008 WL 4950987 (D. Kan.
2008) (finding that &earing officer’s decisiomas supported by a preponderance of the evidence and not
specifically addressing the reviewing officer’'s decision).

22 Compare with McQueen v. Colo. Springs Sch. Dist. No488 F.3d 868 (10th Cir. 2007) (finding that
plaintiffs had failed to exhaust their administrative remediesn they appealed an administrative decision when the
hearing officer had bifurcated the due process proceeding and remainder of plaintiffs’ due process complaint had not
been resolved).

20 U.S.C. § 1415(i)(2)(CMurray v. Montrose County Sch. Dist. RE-51 F.3d 921, 927 (10th Cir.

1995) (stating that the district court must “independentliere the evidence contained in the administrative record .
.. and make a decision based on a preponderance of the evidence”).
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officer. Although the Tenth Circuit has not directly addressed this issue, it has made it clear that the
court considers proceedings before the hearingeoftis well as the hearing officer’s report as part
of the administrative record.For these reasons, the court finds subject matter jurisdiction is proper
and turns to the issue of whether defendants violated the IDEA.

[I1.  Alleged Violations of the IDEA

As previously alluded to when discussing jurisdiction, the manner in which plaintiff's
counsel has elected to plead plaintiff's case todagihg officer, reviewing officer, and to this court
has complicated the court’s task of determining ptaintiff contends defedants have violated the
IDEA. For example, plaintiff's due process compl&ontains a boilerplate checklist of provisions
of the IDEA with sixtyfour checkmarks in boxes next to certsiatutory provisions that plaintiffs
contend defendants violatédAfter defendants moved to dissmiplaintiff's due process complaint
for lack of specificity, the hearing officer allod@laintiff to amend her complaint to include more
factual allegation€ It appears a number of alleged viadat contained in the original due process
complaint were not fully developed during the ¢gwecess hearing or were eventually abandoned,
as they were not mentioned in plaintiff's post-legubrief to the hearing officer or in the hearing

officer’s decisior” Plaintiff's brief to the reviewing officealso suffers from a lack of specificity.

% See, e.g., O'Toole v. Olathe Sch. Dist. USD No, 233 F.3d 692, 699 (10th Cir. 1998) (stating that the
district court should give due weight to the hearing offficdecision on issues of credibility even if the reviewing
officer disagreed with the hearing officer’'s determination on those issues).

% Plaintiff's Due Process Hearing Request and Complaint Notice.

% Hearing Officer's Pre-Hearing Status Conference Ordée hearing officer also provided plaintiff with
two more opportunities to provide additional fa¢taléegations to support the alleged violations.

27 plaintiff does not contend the hearing officered by failing to address an alleged procedural or

substantive violation. Indeed, the hearing officer’s sleniaddresses each alleged violation raised in plaintiff's
post-hearing brief.
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The brief contains thirteen numbered paragrapisch the reviewing officer characterized as a
summary of plaintiff's view of the case rathééran a statement of points of reversible error
supported by citation to the record and a cleaestant of the law that the hearing officer did not
properly follow?® Likewise, in plaintiff's complaint and in her cross-motion for judgment on the
administrative record, she generally alleges multiple errors with the hearing officer’s decision;
however, she fails to allege with any particulahioyv defendants violatetie IDEA, and save for
plaintiff's argument that the hearing officer incorrectly appkamvley plaintiff's brief provides

little information as to how, even if the hearioificer had not committed these alleged errors, the
weight of the evidence would still show defendants violated the ISEA.

Plaintiff seeks reimbursement for costs arpgemses associated with placing C.H. in the
Boston Higashi School, a private institution, as well as attorney fees and costs intarodédain
reimbursement for private tuition, plaintiff must sh@ata minimum, that the school district violated
the IDEA and that theducation provided by the privatestitution is reasonably calculated to
enable the student to regeieducational benefit8. A school district violates the IDEA when a
student is not provided with a free, appropriate public education (FAPE) in the least restrictive

environment (LRES! The court also considers procedural violations of the IEfEAowever, not

28 Reviewing Officer’s Report (Jan. 22, 2008) at p. 2.

2 The court also notes that multiple paragraphs ofigités brief to this court also appear verbatim in
plaintiff's post-trial brief to the hearing officer.

% Thompson R2-J Sch. Dist. v. Luke320 F.3d 1143, 1148 (citing citiddebq 379 F.3d at 978 and 20
U.S.C. § 1412(a)(10)(C)(ii)).

311d. (citing Nebq 379 F.3d at 975 n.13 and 20 U.S.C. § 1412(a)(5)).

%2]d. at 1148 n.4 (citindRowley 458 U.S. at 206-07).
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all procedural vidations of the IDEA entitle tigant to compensatory reliéf. The procedural
violation must rise to a level that causes substantive harm to the chiisl parents, deprive an
eligible student of an IEP, or resiidtthe loss of an education opportunityIn sum, then, the
courts inquire whether the violation resulted in the denial of a FAPHhe party claiming a
deficiency with the school district’s efforts bears the burden of gfoof.

A. Alleged Procedural Violations Requirements

The court first considers whether the hearifiger’'s decision that plaintiff failed to show
procedural violations of the A was supported by a preponderance of the evidence and then turns
to the alleged substantive violations of tfEEA. The IDEA imposes extensive procedural
requirements upon states receiving federal funding. Implicit in opinions addressing claimed
procedural violations of the IDEA is the requireménat a parent be ahie point to a provision of
the law and provide facts showing the violattbiowever, plaintiff's brief to this court fails to
point the court to specific provisions of the IDE#gnsas statutes, or administrative regulations and
outline how defendants violated these provisioRsither, the brief contains multiple arguments
apparently aimed at establishing multiple procedural violations, but the law plaintiff cites simply

does not require what she contends is required.

% See Sytsema v. Academy Sch. Dist. N®6Z®F.3d 1306, 1313 (10th Cir. 2008).
341d. (quotingKnable ex rel. Knable v. Bexley City Sch. Di288 F.3d 755, 765 (3d Cir. 2001).
5d.

% Thompson540 F.3d at 1148 (citin§chaffer ex rel. Schaffer v. Wedst6 U.S. 49, 62 (2005) and
Johnson v. Indep. Sch. Dist. No. 4 of Bp@®1 F.2d 1022, 1026 (10th Cir. 1990)).

% See, e.g., Garcia v. Bd. of Educ. Of Albuquer&a® F.3d 1116, 1125 (10th Cir. 2008) (describing the
first step of review of an IDEA case as inquiring whettiee school district has complied with the procedures set
forth in the IDEA”); Urban v. Jefferson County Sch. Dist. R3® F.3d 720, 726 (10th Cir. 1996) (“We begin our
review by asking whether the State complied with IDEA procedures, including whether the IEP conformed with the
requirements of the Act.”).
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The hearing officer found that defendants wod commit procedural violations by failing
to administer tests to C.H. that were designed specifically for stugéghtautism and by failing
to staff the IEP team with educational psg®mnals who had autism-specific training or by
providing an autism specialist or consultant b iai the development dhe IEPs. The hearing
officer also found that C.H.’s mother participatedhe development of C.H.’s IEPs, and therefore
defendants did not commit a procedural \ioka by denying her a meaningful opportunity to
participate. As to the first two alleged violatiopkintiff simply fails to point to any applicable law
requiring what she argues amount to procedurahtianis. As to the third alleged violation, the
facts do not show that C.H.’s methwas denied an opportunity to meaningfully participate in the
development of her son’s IEPs. For reasons exgdbin more detail below, the court’s own review
of the record supports the hearing officer's dosion that plaintiff failed to show defendants
committed procedural violations.

The hearing officer made anfling that the appropriate individuals were present at the IEP
meetings and that the IEPs contained the necessary elements required under federal and state
regulations® The hearing officer devoted a substantial portion of his decision to the finding that
defendants provided C.H. with an appropriagetraluation.” 20 U.S.C. § 1414(a)(1) requires that
State or local educational agencies conduct an initial evaluation of students such as C.H. to
determine whether the student is a child withsablility and to determine the educational needs of

the student? 20 U.S.C. § 1414(a)(2) requires the ediacal agency to complete a “reevaluation”

3 Notice of Hearing Officer's Decision at p7 (citing 20 U.S.C. § 1414(d34 C.F.R. 88§ 300.340-300.347;
K.A.R. § 91-12-41(f)(1) and finding that the appropriate\ittiials were present at C.H.’s IEP meetings and that
the IEP contained the required elemanider federal and state regulations).

20 U.S.C. § 1414(a)(1)(C).
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of a qualifying child at least @e every three years unless the parent and the educational agency
agree that reevaluation is unneces$amhe reevaluation provisiongrides that reevaluation shall

be conducted in accordance with subsectiom(bigh provides that, in “conducting the evaluation,

the local agency shall . . . use a variety of assessment tools and strategies to gather relevant
functional, developmental, and academic information, including information provided by the
parent[.]** The statute goes on to require that tbHacational agency shall not “use any single
measure or assessment as the sole criterion fdetermining an appropriate educational program

for the child[,]*?but shall instead utilize “technically sound instruments that may assess the relative
contribution of cognitive and behavioral factorsaddition to physical or developmental factdfs.”

The plaintiff argued before the hearing offitkat federal regulations provided additional
requirements for reevaluation—that defendants shioal@ administered tests to C.H. that were
designed specifically for students with autism.wid@er, the hearing officer found that defendants
complied with 34 C.F.R. 8300.305. This regulatioomuies that the IEP team and other qualified
individuals, as appropriate, shall completeeavialuation that consists of reviewing existing
evaluation data on the student including, “evaluations and information provided by the parents of
the child,” “current classroom-based, local, or State assessments, and classroom-based observations”
as well as “observations by teachand related service providersf!]'During the 2004-2005 IEP

meeting, the team completed the three-yearaluation. Testimony before the hearing officer

20 U.S.C. § 1414(a)(2).

20 U.S.C. § 1414(b)(2)(A).
220 U.S.C. § 1414(b)(2)(B).
%320 U.S.C. § 1414(b)(2)(C).

4 Seeals020 U.S.C. § 1414(a)(2)(c) (requiring the same components for the reevaluation).
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shows that the team considered teacher obsengtiherapist observations, parent input, and test
results. The hearing officer found the infotioa considered was sufficient to meet the
requirements of IDEA’s provisions conoarg reevaluation, a conclusion supported by a
preponderance of the evidence.

The plaintiff also argued before the hearinga#fithat at least one person with expertise in
autism should be involved in the development dfeh for a child with autism. She contends that
IEP team members lacked sufficient training itisaa to formulate an appropriate education plan
for a student with autism. Again, none of the provisions of the Act or applicable state or federal
regulations that plaintiff cites mandate that espa on the IEP team have expertise with a student’s
particular disability’> 20 U.S.C. § 1414(d)(B)(iv)(l) does requttet a representative of the local
agency who “is qualified to provide, or superdise provision of, specifically designed instruction
to meet the unique needs of children with bis#es” serve on the IEP team. However, this
provision facially does not require that thigdividual have a specialization with a particular
disability. Furthermore, the record shows that some team members diddrgvey levels of
training in autism or in related areas. For example, C.H.’s principal testified that the school had two
in-service training sessions focused on autism while C.H. was a student at Admire Grade School,
and at least two IEP team members attended at least one of these sessings. One of C.H.’s
special education teachers held a bachelor’s degree in education and a master’s degree in special

education. C.H.’s speech and language patholbgsiprevious experience working with autistic

5 See, e.g., Johnson v. Olathe Dist. Schs. Unified Sch. Dist. N@IBB. Supp. 2d 960, 970 (D. Kan.
2003) (finding that it was not a procedural violationd@pecific general education teacher whom the parents
contended was the only individual capable of integratiegstudent’s home and school programs because “[n]either
federal nor Kansas law require [her] presence.”).

18



children.

Certainly, itwould be preferable for an iadiual with extensive experience with a student’s
particular disability to take part in formulag that student’s IEP, btihe IDEA simply does not
require this much. Like the plaintiffs Ellenburg v. New Mexico Military Instituténe plaintiff in
this case reads the IDEA too broadly. Hitenburg the Tenth Circuit emphasized that the IDEA
is a spending statute imposing certain obligations on the states in exchange for federal funds, and
therefore, “when Congress attaches conditiores $tate’s acceptance of federal funds[,] . . . the

conditions must be set out ‘unambiguously’” states may be able to knowingly accept the
conditions that come with federal fundiffg.Indeed, the regulations and statutory provisions
plaintiff cites are a far cry from an unambigueuandate that school districts administer testing
specific to a student’s disability or staff an I[ERAam with educational pfessionals who have a
specialization with a student’s particular disabiliTo that end, the couaffirms the finding that
plaintiff failed to prove defendasitviolated the IDEA by not administering appropriate tests to C.H.
and by failing to include on the IEP team anational professional with specialized training in
autism.

Finally, the court affirms the hearing officefiading that plaintiff failed to prove she was
not provided an adequate opportunity to participate in the development of the IEPs. The IDEA

contains several provisions aimed at providingepts of students with disabilities an opportunity

to have significant involvement in echtional decisions involving their childréh.The record

¢ Ellenburg v. New Mexico Military Inst478 F.3d 1262, 1274-75 (10th Cir. 2007) (quoimington
Cent. Sch. Dist. Bd. Of Educ. v. MurpBy8 U.S. 291, 296 (2006)).

*"Murray v. Montrose County Sch. Dist. RE-51 F.3d 921, 925 (10th Cir. 1995ge, e.9.20 U.S.C. 8§
1414(a)(1)(D), (b)(1), (d)(1)(B)()(i) (mviding for parental involvement).

19



shows C.H.’s mother participated in the develephof his IEPs. She attended IEP team meetings
and had a voice in the formulationtog IEPs. In fact, the princip@stified that the IEP team was
reconvened in 2006 to address C.H.’s mother'seors regarding his curriculum. Although the
record shows C.H.’s mother did not always agree with the IEP team’s decisions, disagreement
among IEP team members does not amount to eeduval violation. To the extent plaintiff
believes she was denied the opportunity to ppeie because defendants did not perform testing
specific to autism and because IEP members laakidient training in autism, this argument fails.
Again, plaintiff cannot point to any procedurafjugrement that school districts perform this type
of testing or train the IEP team so as to provide a parent with a more meaningful opportunity to
participate in the development of her son’s IBEcordingly, the court affirms the hearing officer’s
finding that plaintiff failed to estdish that she lacked a meaningbpiportunity to participate in the
development of C.H.’s IEPs. Having determitieak the administrative officers correctly decided
that plaintiff failed to establish procedural vittans of the IDEA, the court next turns to alleged
substantive violations.

B. Alleged Substantive Violations of the IDEA

The Act defines a FAPE as:

special education and related services that—

(A) have been provided at public expense, under public supervision and
direction, and without charge;

(B) meet the standards of the State educational agency;

(C) include an appropriate preschool, elementary school, or secondary school
education in the State involved; and

(D) are provided in conformity witkthe individualized education program
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required under section 1414(d) of this tffle.
In determining whether the school district provitleglstudent with a FAPE, the court must consider
whether the relevant IEP was “reasonably calculeteshable [the studert) receive educational
benefits.*® “If the IEP was so calculated, the schoolritistan be said to have provided a FAPE;
if not, then not.® The Supreme Court has explained ihisot an onerous standard: “Congress did
not impose upon the States any greater substantive educational standard than would be necessary
to make . . . access meaningful . . . [T]he intent of the Act was more to open the door of public
education to handicapped children on appropriate terms than to guarantee any particular level of
education once insidé" The Tenth Circuit has concludedhét the educational benefit mandated
by IDEA must merely be ‘more thate minimis” > Therefore, the proper inquiry is not whether
the IEP guarantees an educational benefit but whether it is reasonably calculated®o do so.
Despite numerous recent Tenth Circuit opinions relying on the United States Supreme
Court’s opinion inBoard of Educatiov. Rowley* plaintiff argues thaRowleyis no longer good

law and that the hearirafficer erred in applyingRowleys definition of a FAPE. Plaintiff seeks to

%20 U.S.C. § 1401(9).

4 Thompson R2-J Sch. Dist. v. Luke320 F.3d 1143, 1148-49 (10th Cir. 2008) (quofRmyvley 458 U.S.
at 207)).

*1d. at 1149.
*IRowley 458 U.S. at 192.

%2 Thompson540 F.3d at 1149 (quotingrban ex rel. Urban v. Jefferson County Sch. Dist, R91F.3d
720, 727 (10th Cir. 1996)).

3 d.

% See, e.g., Miller ex rel S.M. v. Bdaof Educ. of Albuquerque Pub. S¢i&5 F.3d 1232, 1243 n.6, 1244
(10th Cir. 2009)Thompson540 F.3d at 1148, 1149, 118ytsema v. Academy Sch. Dist. Ng.538 F.3d 1306,
1313, 1312-1313, 1315, 1317-18 (10th Cir. 2008).
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have the correct standard of an “appropriaeétcation applied to the evidence and arguments
presented to the hearing officer, which she awtdevould compel a findinpat plaintiff satisfied
her burden of showing substantive violations of the IDEA.

Rowleyis a 1982 Supreme Court opinion considering what educational standards are
required under the Education of the HandicappedBldA), the predecessor statute to the IDEA.
The opinion establishes the framework that is used today for review of cases brought under the
IDEA. The Tenth Circuit still relies oRowleys standard that a student is provided a FAPE when
the IEP is “reasonably calculated to enable [the student] to receive educational b&nefits.”
Therefore, the Tenth Circuit has concluded that the IEP must be sufficient to confer
someeducational benefif. Plaintiff contends that the appragie standard is whether the IEP was
appropriately designed and implemented so as to comferaaingfulbenefit. She cites several
cases from other circuits in support of her argument.

It is important to understand what plaintiffnst arguing. Plaintiffs not arguing in favor
of a modification to the currentsstdard. That is, plaintiff does nmincede that the hearing officer
correctly applied the “some benefit” standard that a change in interpretation of the IDEA is
warranted. Instead, she argues the hearing offog#iea an incorrect standard. Such an argument
is borderline frivolous, as plaintiff apparently igesithe fact that the Tenth Circuit has consistently
applied the “some benefit” standardFurthermore, the Tenth Circuit has expressly addressed the

fact that it does not apply the “meagful benefit” standard, impliedly rejecting the two of the very

% Thompson540 F.3d at 1148-49 (quotipwley 458 U.S. at 207)).

% Sytsema538 F.3d at 1313 (“[W]e apply the “some benefit” standard the Supreme Court adopted in
Rowley”).

5" See supranote 54.
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cases upon which plaintiff relies:

[Plaintiffs] contend that the relemastandard requires a “meaningful

benefit” whereby the student achieves “significant learning.” In

support of their argument, they ciolk v. Central Susquehanna

Intermediate Unit 16853 F.2d 171 (3d Cir. 1988). Rolk, the Third

Circuit carefully analyzed thact as well as the languageRowley

and held that the relevant standard should be characterized as a

“meaningful benefit.”Id. at 184;see also Deal v. Hamilton County

Bd. of Educ.392 F.3d 840, 862 (6th Cir. 2004).

Admittedly, it is difficult to distinguish between the requirements of

“some benefit” and the “meaningful benefit” standards. We have

applied the “some benefit” standaathd thus evaluate the case at bar

with that standard in ming.

Accordingly, the court finds the hearing officgwplied the correct standard for evaluating

alleged substantive violations of the IDEA, and #rigument in favor of reversal is without merit.
The court also affirms the hearing officer’s fing that plaintiff failedto show a substantive
violation of the IDEA. Plaintiff argued defendardenied C.H. a FAPE because (1) they failed to
include appropriate modifications to C.H.’s IEP to ensure C.H. had the opportunity to achieve at
grade level in those areas which defendants admit C.H. had the ability to do so; (2) they failed to
include in the IEPs the measurable goals datiean those measuring functional skills; (3) progress
reports were based on observation rather thampitation of data, and they failed to include any
information about academic progress; (4) C.H.’s curriculum had no discernable connection to
Kansas state curriculum; (5) defendants failed to provide appropriate services in response to an
independent evaluation of C.H. showing sensasgration problems; (6) defendants required C.H.

to write things over and over in an attempt to help improve his memory even though this is not a

scientifically proven method of teaching autistic children; (7) modifications to C.H.’s curriculum

%8 Sytsema583 F.3d at 1313 n.7.
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did not occur in a meaningful manner; (8) deferiddailed to create an “IEP at a Glance,” which
the cooperative used to assist regular edoicagachers with the mdaiation of a curriculum.
Plaintiff contends that these deficiencies shfdjefendants failed to provide C.H. meaningful
educational benefit such that he could progresisemegular education classroom to the extent he
is able.®®

Assumingarguendahat defendants failed to provide the maximum educational benefits to
C.H., he still made measurable progress under thg iEplace. For example, his progress reports
show C.H. made advancements toward meeatiagy of his IEP goals. The progress reports were
based mostly on observation rather than a cotnuilaf data. Neverthess, the progress reports
still show marked improvement. Additionall{;.H. showed improvenm¢ on various tests
administered during the years in question. Obgienvaifrom educators alshowed that C.H. was
making advancements with functional goals and wattial interaction. Rintiff contends C.H.’s
IEPs focused too much on functional goals ratth@n academic goals more in line with a standard
classroom curriculum. However, testimony frorRlCs former principal shows that C.H.’s mother
was concerned with helping C.H. develop his functional skills and that educational officials
attempted to address her concerns by incorporating her suggestions into the IEPs. Although
defendants did not provide the sensory integraemices C.H.’s mother requested in response to
C.H’s aversion to certain foods,fdadants did work with C.H. ogerving one of his non-preferred
food items to others in the cafeteria. In short, C.H. showed progress under the IEPs.

Plaintiff's arguments that defendants failedprovide a FAPE amount to concerns about

%9 Plaintiff's Motion for Judgment on the Pleadings &ygestions in Support (Doc. 14) at 13. Notably,
plaintiff's post-trial brief to the hearing officer conterttlese circumstances resulted in the denial of a FAPE. She
does not explicitly raise an argument that C.H. was not piadde least restrictive environment, and the hearing
officer did not address this issue. Plaintiff also did not raise this issue as an error in her brief to this court.
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appropriate methodology and at best show the schstoict perhaps could have better served C.H.
in some areas. However, the Tenth Circugt @ehoed the Supreme Court’s warning that “courts
lack the specialized knowledge angerience necessary to resolve persistendiffirmilt questions
of educational policy,” and therefore, “once a ¢a@termines that the requirements of the Act have
been met, questions of methodology are for resolution by the statesiéed, it is not this court’s
role to determine whether C.H. could have made more progress when provided with different
services. Although it is understandable that parents would advocate for their children to receive
services best calculated to produce maximum bendfitsis simply not the standard this court
applies when addressing alleged violations ef Alct. For these reasons, the court affirms the
hearing officer’s finding that C.H.’s IEPs wereasonably calculated to enable C.H. to receive
educational benefits and that C.H. did indeed receive some educational benefits from the IEPs.

Plaintiff has failed to show defendants vieldtthe IDEA. Accordingly, plaintiff is not
entitled to reimbursement of private school tuition, and the court need not address whether the
Boston Higashi School was an appropriate placement for C.H. For the foregoing reasons, the court
affirms the decisions of the admstrative officers and grants daf#ants’ cross-motion for judgment
on the administrative record.

Accordingly,

IT ISTHEREFORE ORDERED that Plaintiff's Motion fordJudgment on the Pleadings and
Suggestions in Support (Doc. 14) is hereby DENIED.

IT ISFURTHER ORDERED that Defendants’ MemorandumOpposition to Plaintiffs’

Motion for Default Judgment on the Pleadings and Cross-Motion for Judgment on the

0 Sytsema538 F.3d at 1318 (quotirigowley 458 U.S. at 208).
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Administrative Record (Doc. 16) is hereby GRANTED
IT ISSO ORDERED.

Dated this 30th day of September, 2009, at Topeka, Kansas.

s/ K. Gary Sebelius
K. Gary Sebelius
U.S. Magistrate Judge
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