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| R GONEGARAY & ASSOCI ATES
1535 S W 29th Street
Topeka, Kansas 66611-1901
(785) 267-6115

(785) 267-9458 FAX

IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

SPECI ALI ST JEREMY HALL
and M LI TARY RELI G OQUS FREEDOM
FOUNDATI ON,

Plaintiffs,
VS. Case No. 08-CV-2098 JWL/DJW
MAJOR FREDDY J. VELBORN, and
UNI TED STATES DEPARTMENT OF DEFENSE
SECRETARY ROBERT GATES,

Def endant s.
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COMPLAI NT FOR | NJUNCTI VE RELI EF

| nt roduction

1. This is a Constitutional conmon | aw Bivens action
whereby plaintiffs seek to vindicate rights to | awful assenbly and
free speech and rights to be free from governnental endorsenent of
religion under the First Amendnment of the Constitution of the
United States, to prevent |oss of rights w thout due process and
equal protection under the Fifth Anendnent of the Constitution of
the United States and to prevent inposition of an inpermssible
religious test under Art. VI, Clause 3 of the Constitution of the

United St at es.
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1. Parties

2. Plaintiff Mlitary Religi ous Freedom Foundati on ( VRFF)
is anot-for-profit public interest organization that advocates,
inter alia, that the mlitary recogni ze and defend the rights of
individuals to be free of conpulsory religious practices. MFF
has supporters and nmenbers that include plaintiff Jereny Hall.

3. Plaintiff, Specialist Jereny Hall, is an active duty
menber of the United States Arny. Plaintiff is stationed at Fort
Ri | ey, Kansas, and is a resident of Ceary County, Kansas.

4. Def endant Robert Gates is Secretary of the United States
Department of Defense and is responsible for the actions of
subor di nat es.

5. Def endant Freddy J. Welborn is a Major in the United
States Arny.

l. Jurisdiction

6. This case involves rights under the Constitution of the
United States and jurisdiction is vested in this Court by 28
U S C § 1331.

.  Venue

7. Venue in this District Court is proper under
28 U.S.C. § 1391(e)(3).
|. Facts

8. Plaintiff Hall is attached to the 97th MIlitary Police
Battalion that was based at Conbat Operations Base Speicher, Iraq

from Septenber 28, 2006, to approximtely Novenber 3, 2007.



Plaintiff has performed his mlitary duties consistent with
orders. His performance evaluations while in Iraq evidence such.
9. Plaintiff Hall is an atheist and as such does not
participate in religious services, cerenpnies or rituals that are

conducted on and around the mlitary installation where he is
currently assigned. To the best of plaintiff Hall's know edge,
none of his atheist beliefs, or conduct related thereto, have had
the effect of undermining his duties or the effectiveness of his
or other's response to conmand. Plaintiff Hall is/was known as an
athei st to other personnel at the COB Speicher and Fort Riley and
has adm tted his athei smwhen confronted by his mlitary cohorts
and supervisors. Exanples of such include:

a) on Thanksgi vi ng Day Novenber 25, 2006, plaintiff
Hal | and other mlitary personnel assenbled for a
di nner to commenorate the holiday. Once plaintiff
Hal | and others, were seated at the table, a cal

to hold hands and join in a Christian prayer was
made by another individual at the plaintiff Hall's
table. Plaintiff Hall politely and respectfully
declined to engage in the prayer. |Immediately
after plaintiff Hall made it known he woul d decline
to join hands and pray, he was confronted, in the
presence of other mlitary personnel, by the senior
ranki ng NCO staff sergeant who asked plaintiff Hal
why he did not want to pray, whereupon plaintiff
Hal | expl ai ned because he is an atheist. The staff
sergeant asked plaintiff Hall what an atheist is
and plaintiff Hall responded it neant that he
(plaintiff) did not believe in God. This response
caused the staff sergeant to tell plaintiff Hal
that he would have to sit el sewhere for the
Thanksgi ving di nner. Nonetheless, plaintiff Hal
sat at the table in silence and finished his neal;

b) in July, 2007, while on duty and prior to an
operation in Kirkuk, lraq, plaintiff Hall declined
to participate in a Christian prayer led by a



Colonel. Plaintiff Hall wal ked away fromthe
assenbly of individuals that prayed;

c) during a duty assignnent at the mlitary
installation in Iraq, plaintiff Hall used the word
"God" in what he intended to be a nonreligious
context. But a Sergeant L. Ruiz overheard the use
of "God" and clainmed to plaintiff Hall such use
indicated plaintiff Hall indeed was not an athei st.

10. Plaintiffs are aware that at U S. mlitary installations
Christian based organi zations are allowed to conduct religious
nmeeti ngs and services w thout disruptions or threats of
retaliation.

11. On July 31, 2007, plaintiff Hall attenpted to conduct
and participate in a neeting of individuals who consider
t hensel ves at heists, freethinkers, or adherents to non-Christian
religions. Wth permssion froman armnmy chaplain, plaintiff Hal
posted flyers around COB Spei cher announcing the neeting. The
nmeeting attendees included plaintiff Hall, other mlitary
personnel and nonmlitary personnel.

12. During the course of the neeting, defendant Wl born
confronted the attendees, disrupted the neeting and interfered
with the plaintiff Hall's and the other attendees' rights to
di scuss topics of their interests. During the confrontation, and
because of plaintiff's actions in organi zing the neeting,
def endant Wel born threatened plaintiff Hall with an action under

the Uni form Code of Mlitary Justice and further threatened to

prevent plaintiff Hall's reenlistnment in the United States Arny.



13. Plaintiffs allege that defendant Wl born's exercise of
authority and conduct in disrupting the above-described neeting
and making threats against plaintiff Hall was done under col or of
United States | aw.

14. On or about Novenber 3rd 2007, plaintiff was transferred
from COB Speicher, Irag to Fort Riley, Kansas where he is
presently posted at the tinme of this filing.

15. On Decenber 18, 2007, plaintiff Hall was given a
"pronotion counseling"” session by his platoon sergeant M chael Van
Hise. At the conclusion of this counseling it was conveyed to
plaintiff Hall, both verbally and in witing, that he was eligible
for pronotion and would be attending the February 2008 pronotion
board neeti ng.

16. It was during this counseling session that Sergeant Van
Hi se communi cated to plaintiff Hall that he would be placed in a
| eadership position. Sergeant Van Hi se further comuni cated that
plaintiff Hall should get his uniformprepared and to al so study
for the pronotion board neeting.

17. During Decenber, 2007, plaintiff Hall took photographs
of an Anne Coul ter poster that included an anti-Islamc statenent.
The poster was displayed in a public area on the grounds of Fort
Riley. Anne Coulter is a conservative political comrentator

18. Plaintiff Hall sent the photographs to the plaintiff

MRFF and ot her news sources released a report about the



phot ographs. The day following this nedia attention, the
Commandi ng General of Fort Riley sent out a post-w de neno.

19. This post-wide nenpo stated that plaintiff Hall was
engaged in a |lawsuit.

20. Follow ng the issuance of the meno on Decenber 19, 2007
plaintiff Hall was notified that he would not be considered for
pronoti on.

21. Wien plaintiff Hall |earned that he woul d be denied an
appear ance before the pronotions board, he sought counseling from
Sergeant Van Hise, who informed plaintiff Hall that since he was
"under investigation,” he was not eligible for an appearance
before the pronotions board. Sergeant Van Hi se stated that
plaintiff Hall was unable to put aside his personal convictions
and pray with his troops. Sergeant Van H se believed this to be a
constraint on Arny norale and would Iimt plaintiff Hall's ability
to bond with his troops. Plaintiff Hall responded that religion
is not a requirenent of |eadership. At this, Sergeant Van H se
guestioned how plaintiff Hall could ask for religious freedom when
in fact, as an atheist, he has no religion. Plaintiff Hal
replied that the United States Arny Chapl ain's manual protects
at hei sm

22. At the conclusion of his discussion with Sergeant Van
H se, plaintiff Hall was called into the office of First Sergeant
Ramrez. First Sergeant Ramirez stated he needed nore tine to

evaluate plaintiff Hall to nake sure he had the "grounding" to



send before the pronotions board. First Sergeant Ramrez al so
stated that if plaintiff Hall were sent before the February
pronoti ons board, he would be "eaten alive" by the president of
t he board, Conmand Sergeant Major Kevin P. Nol an.

23. Plaintiff Hall questioned Sergeant Van H se as to why he
(Hal'l') was not being sent before the pronotions board. Sergeant
Van Hi se stated that it was because Conmand Sergeant Maj or Kevin
P. Nolan did not want plaintiff Hall to be considered for
pronoti on.

24. Plaintiff Hall's behavior, disciplinary record and
soldiering are simlar to or better than others that have been
al l owed the opportunity to be considered for pronotion. O her
menbers of the mlitary who are simlarly situated to plaintiff
Hal | have not been denied an opportunity to appear before the
pronoti ons board.

25. Plaintiff Hall's denial of an opportunity for pronotion
isinretaliation for his assertion of atheismand for not
adhering to an expression of belief in Christianity. The denial
of an opportunity for pronotion was done under color of United
States | aw

26. On information and belief, plaintiffs allege that the
acts of defendant Welborn in Iraq and the United States Arny
personnel at Fort Riley that retaliated against plaintiff Hall by
a denial of an opportunity for pronotion, and the failure of

defendant Gates to prevent such violations, evidence a pattern and



practice of constitutionally inpermssible advancenents of
religious beliefs within the Departnent of Defense (D.O D.) and
the United States mlitary. Evidence of such patterns and
practices includes, but is not limted to:

a) Constitutionally inperm ssible support
provided for religious events including providing
mlitary personnel and equi pnent for events
sponsored by Christian organi zations that pronote
Christian beliefs;

b) Constitutionally inperm ssible support for
religious organizations wwthin the mlitary, and

t hose organi zed by and conpri sed of nmenbers of the
mlitary, such as Oficers Christian Fell owship and
CREDO Spiritual Fitness Divisions, and Mlitary

M nistry;

c) Constitutionally inperm ssible support for
private religious organizations are granted access
to mlitary installations, sone of which are under
D.OD. contract. These organi zations include
Mlitary Mnistry, Cadence Mnistries, Ml ach
Mnistries and MIlitary Conmunity Youth Mnistries;

d) Constitutionally inperm ssible support for

of ficial endorsenent of private religious

organi zations by nmenbers of the mlitary and/or the
Department of Defense. Endorsed organizations

i nclude: Christian Enbassy, Operation Straight Up,
and HO P.E. Mnistries International;

e) Constitutionally inperm ssible support for
Christian proselytizing and tol erance of anti -
semtism

f) Constitutionally inperm ssible support for use
of mlitary assets in a religious entertainnment
producti on;

g) Constitutionally inperm ssible support for

bl at ant di splays of religious synbolismon mlitary
garb, fighter aircraft and squadron buil dings by
the U S. Air Force 523rd Fighter Squadron;



h) Constitutionally inperm ssible support for

pl acenent of a biblical quotation above the door of
the Air and Space Basic Course classroom at Maxwel |
Air Force Base;

i) Constitutionally inperm ssible support for
illegal use of official mlitary e-mail accounts to
send e-mails containing religious rhetoric;

1) Constitutionally inperm ssible support for
attenpts by m ssionary organi zati ons such as Force
Mnistries and the Oficers' Christian Fellowship
and CMF to create "Christian soldiers"” by training
active-duty mlitary personnel to evangelize their
subor di nat es and peers;

k) Constitutionally inperm ssible support for
mlitary | eadership appearing in uniformin
pronotional videos for these m ssionary
organi zati ons and openly discussing their
commitnment to bring religion into the mlitary.
27. The pattern and practices of the constitutionally
i nperm ssi bl e assertions of religious beliefs are contrary to,
inter alia, the U S. Air Force core value policy on religion that
evi dences the bounds of perm ssible conduct and provi des as
fol |l ows:
Mlitary professionals nust renmenber that religious
choice is a matter of individual conscience.
Prof essi onal s, and especially comanders, nust not
take it upon thensel ves to change or coercively
i nfluence the religious views of subordinates.
28. Plaintiffs allege that the defendant Gates has a duty to
exercise his authority to prohibit his subordinate, defendant
Wel born, and simlarly situated subordinates, including personnel
at Fort Riley, fromengaging in acts, including but not limted to
retaliation and threats of retaliation, that infringe plaintiff

Hal | 's constitutional rights.



Causes of Action

29. Defendant Wl born's exercise of authority and conduct in
di srupting the above-descri bed neeting and nmaki ng threats agai nst
plaintiff Hall was contrary to clearly established | aw and had the
effect of denying the plaintiff Hall his right to free assenbly
and speech as guaranteed by the First Amendnent. U.S. CONST.

amend. 1.

30. Defendant Wel born's conduct was contrary to the clearly
established | aw and effectively denied plaintiff Hall his right to
be free of governnment sponsored religious activity as guaranteed

by the First Anmendnent. U.S. CONST. anend. |

31. Infringenment upon plaintiff Hall's right to conduct an
at hei st/ freethi nker/ nonchristian neeting w thout unreasonable
interference and threats of retaliation is a denial of his right
to equal protection under the Fifth Amendnent because religious
groups at Conbat Operati ons Base Spei cher are encouraged,
facilitated and sanctioned by the Departnent of Defense. U.S.

CONST. anend. V.

32. Plaintiff Hall's rights under the First Anendnent were
deni ed wi t hout due process guaranteed by the Fifth Amendnent.
U.S. CONST. anend. V.

33. Plaintiff Hall, as a nenber of the armed services of the
United States, has been constructively required to submt to a
religious test as a qualification to his post as a soldier in the

United States Arny. This test is a violation of plaintiff Hall's



rights under Article VI, Clause 3 of the United States
Constitution. U.S. CONST. Art. VI, cl. 3.

34. Plaintiffs allege that because of this case and
plaintiff Hall's assertion of Constitutional rights, he is being
deni ed an opportunity to appear before the pronotions board.

35. The constructive denial to allow plaintiff Hall to
appear before the pronotions board constitutes is an
unconstitutional retaliation by the United States' mlitary

against plaintiff Hall. U.S. Const. anend. 1, V, Art. VI, d. 3

l. Renedi es

36. Plaintiffs seek equitable relief in the formof an
i njunction prohibiting defendant Wel born from a) interfering
with plaintiff Hall's rights to free speech and assenbly that do
not dimnish plaintiff Hall's response to command; b) to refrain
from conduct that has the effect of establishing conpul sory
religious practices; c) torefrain fromretaliation against
plaintiff Hall including, but not limted to, denial of an
opportunity for pronotion; and d) to require that defendant Gates
exercise his authority and prevent his subordi nate, defendant
Wel born, and those subordinates simlarly situated, from
infringing upon plaintiff Hall's Constitutional rights.
Plaintiffs also seek costs, fees and other relief deened

appropriate by the Court.



Respectful 'y subm tted,

| R GONEGARAY & ASSOCI ATES
1535 S.W 29th Street
Topeka, Kansas 66611-1901
(785) 267-6115

By: /s/ Robert V. Eye
Robert V. Eye
Kansas Suprene Court No. 10689
Pedro L. Irigonegaray
Kansas Suprene Court No. 8079
El i zabeth R Herbert
Kansas Suprene Court No. 9420
Attorneys for Plaintiffs

DESI GNATI ON OF PLACE OF TRI AL

Plaintiffs designate Kansas City, Kansas as the place of
trial of this action.

By: /s/ Robert V. Eye
Robert V. Eye, #10689






