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IN THE UNITED STATESDISTRICT COURT

FOR THE DISTRICT OF KANSAS

KAY LORD ANDCL.L.,
Plaintiffs,
V. Case No. 08-2171-JWL

CITY OF LEAVENWORTH, et. al,

Defendants.
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MEMORANDUM AND ORDER

Plaintiffs, Kay Lord anc hei ther minor son C.L., originally filed suit on April
16, 2C08, and after having counsel appointed, they amended their complaint|on
Septembe 30, 2008 Plaintiffs allege defendants, City of Leavenworth, “City of
Wyandotte, anc various individual law enforcement officers, violated their
constitutione rights unde the Fourth Fifth, anc Fourteent Amendment anc bring suit
pursuar to 42 U.S.C 8§ 1983 and 1985 and allege various state-law claims under the
Kansa Tort Claims Act, includingc negligence false arrest trespasto land assaul and
battery These claims are based on a search of their residence that occurred on Aprjil 18,
2006 This matter is before the court on defendants’ motions to dismiss (Doc. 43 and
44). Defendants contend plaintiffs have failed to state a claim upon which relief can be
grante(pursuartoFed R.Civ. P.12(b)(6 ancalscmoveto dismis:plaintiffs’ statelaw

claims for lack of subjec metter jurisdiction. For the following reasons, Wyandotte

Dockets.Juistia.com


http://dockets.justia.com/docket/kansas/ksdce/2:2008cv02171/65955/
http://docs.justia.com/cases/federal/district-courts/kansas/ksdce/2:2008cv02171/65955/69/
http://dockets.justia.com/

defendantsmotior todismis:(Doc.44)is grantetanc Leavenwortldefendantsmotion
to dismiss is granted in part and denied in part.

Also before the court is plaintiffs’ respons to the court’s order to show cause
why Ageni Nelsor hac not beer servec within 120 days of the filing of the original
complaint Plaintiffs had a great deal of trouble identifying and thereby serving t
variousindividuallaw enforcemer officers nametin the complaintancthe couriissued

aNotice anc Ordelto Show Causion Novembe 14,200¢ (Doc. 49) why service of the

summons and complaint had not been made upon defendant Agent Nelson within 120

days of filing the original complaint.Plaintiffs responded on December 1, 2008

explaining that the only information Plaintiffs knew of Agent Nelson’s involvement was

that his name appeared on the warraut that he was finally served on December 1

2008 “at his still unknown, but hypothesized place of business at 2600 Grand Avenhue,

Ste. 280, Kansas City, Missouri.” “Plaintiffs’ Cause for not Serving Unknown Age
Nelson,” Doc. 59, at 11 2, 5.
I.FACTS

This suit arises from an incident that occurred on April 18, 2006 at Ms. Lorg
home. On April 18, 2006 at approximately 5:15 p.m., Ms. Lord was gardening outs
her home at 729 Grand Avenue, Leavenworth, Kansas, when she alleges se¢
“Defendant Officers and on behalf of and with the authority of Nelson and the Defeno

Municipalities, and without provocation or legal cause, brutally affronted [her] whi
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armed with masks, automatic weapons and shotguns.” Am. Compl., Doc. 39, at { 25.
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The officers demanded to know the whereabouts of her son, James McKeighan.

Ms.

Lord alleges she repeatedly told the officers that her son did not live at 729 Grand

Avenue; he had not lived there for at |lethsee years prior to April 18, 2006; he rarely,

if ever, visited the house over the three yeanst she had not seen him in over thre¢

174

years. Nonetheless, the officers continued and entered Ms. Lord’s home. In the pracess

of searching the home for Mr. McKeighahe officers found Ms. Lord’s minor son,

C.L., who they allegedly handcuffed, removed from the home, and questioned outside

his mother’s presence. Ms. Lord also alleges that Officer Naff “kicked in and brgke

[her] basement doorld. at  12. Finally, Ms. Lord alleges that the officers “did not

have a warrant to perform said search at the time it was perforrnwedt § 30.
Plaintiffs originally filed suiton April 16,200¢ withouithe assistancof counsel.
Plaintiffs, after receivin¢ court-appintec counse filed ar amende complain on
Septembe 30, 200¢. The amended complaint nanteg City of Leavenworth and
thirteen of its law enforcement officers, the “City of Wyandotte” and two of its la
enforcemer officers anc one federd ATF agent. Plaintiffs claim that the law
enforcemer officers wereinvolvecin various ways in the executior of or the failure to
preventhisallegedlyunconstitutione searcland claim that the City of Leavenworth and
“City of Wyandotte” (“Defendant Municipalities”) trained, encouraged and allowed the
officersto disregaritherights of accuse individuals ancimplemente unconstitutional
policies.
II.MOTION TO DISMISS STANDARD
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The courtwill dismis: a caus:i of actior for failure to state¢ a claim only wher the
factual allegations fail to “state a claito relief that is plausible on its faceBell
Atlantic Corp. v. Twombl, 127 S. Ct. 1955 1974 (2007) or wher an issue of law is
dispositive Neitzke v. William, 490 U.S. 319, 326 (1989). The complaint need ng
contair detailecfactua allegations but a plaintiff's obligatior to provide the ground: of
entitlemento reliet require:more thar labels anc conclusions a formulaic recitatior of
the element of a causi of actior will noido. Bell Atlantic, 127 S. Ct. al 1964-65 The
courimus accep the facts allegecin the complain as true ever if doubtfu in fact, id.
al1965 ancview all reasonablinference fromthose¢facts in favor of the plaintiff. Tal
v. Hogar, 45Z F.3c 1244 125z (10tr Cir. 2006) Viewed as such, the “[flactual
allegation mus be enougl to raise a right to relief above the speculative level.Bell
Atlantic, 127 S. Ct. al 196t (citations omitted) The issue in resolving a motion such as
this is “not whether [the] plaintiff will ultirately prevail, but whether the claimant is
entitlecto offer evidencito suppor the claims.” Swierkiewic:v. SoremiN.A,534U.S.
506, 511 (2002) (quotinScheuer v. Rhod, 416 U.S. 232, 236 (1974)).

[11. ANALYSIS
A. State Law Claims
This court lacks jurisdiction over plaintiffs’ state law claims because plaintiffs

have failed to comply with the notice requirements of K.S.A. § 12-1C¢ K.S.A. §

'Because the court determines that it does not have jurisdiction over plainti|
(continued...)
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12-105krequire:any persoiwith aclaimagains amunicigality arising under the Kansas
Tort Claims Act to file a written notice with the clerk of the governing body of the
municipalty before filing a suit against the municipality. Specifically, the statute
requires:
Any persol having a claim aganst a municipality which could give rise to an
actior brough unde the Kansa Tort Claims Act shall file a written notice as
provided ir this subsectio before commencin sucl action . . . Once notice of
the claim is filed, no action shall be commenced until after the claimant has
received a notice from the municipality thighas denied the claim or until 120
days has passed following the filing of the notice of claim, whichever occurs first.
... No person may initiate an action against a municipality unless the claim has
been denied in whole or in part. . . .
K.S.A. 8 12-105b(d). The requirement for a notice of claim is a condition precedent to
the filing of a complaint asserting a claim against a municipaleyers v. Bd. of
Jackson County Comm;r280 Kan. 869, 876, 127 P.3d 319, 325 (Kan. 2Q0&Erjohn
v. Shawnee County Sheriff's Def26 Kan. App. 2d 379, 382, 988 P.2d 263, 266 (Kan.
Ct. App. 1999). If a plaintiff fails to meet the requirements of K.S.A. § 12-105b , the
court lacks jurisdiction over the clainMeyers 280 Kan. at 876, 127 P.3d at 325. This

requirement applies to claims against the city itself and claims against the cify’s

!(...continued)

state law claims, it declinesaddres the defendant: alternativi base for dismisse of
these claims. It should be noted, howeveat ¥Ms. Lord has stipulated that her false
arrest assau anc batten claims should be dismissed agatiradl parties because the
statutcof limitations for eact of thes«claimsis one year anc the original complain was
filed April 18, 2008 more thar one yea aftel the incident occurredSee*Plaintiffs’
Combined Opposition to Defendants’ Motion to Dismiss,” Doc. 60, at 19-20 (citing
K.S.A. 8§ 60-514(b)).




employees arising out of the course and scope of their employegtv. Pimentel
20 Kan. App. 2d 579, 589, 890 P.2d 1217, 1225 (Kan. Ct. App. 1995). To comply v

the statutory requirements of section 12-105b, plaintiff must attempt to supply

th

the

information required by each of the five elements in the statute. Failure to do so renders

the notice fatally defectivelTucking v. Bd. of Jefferson County Commniles Kan. App.
2d 442, syl. 3, 796 P.2d 1055 (19%Ke also Zeferjohr26 Kan. App. 2d at 383, 988
P.2d at 267 (discussing how the fact that the amount of damages requested in the I3

differed from the amount in the notice renders the notice defective).

Plaintiffs, here, do not allege that they have filed a notice as required by K.S.

8§ 12-105b. Instead, they argue that they have “substantially complied” with
requirement based on their initial filing of this lawsubee“Plaintiffs’ Combined
Opposition to Defendants’ Motion to Dismiss,” Doc. 60, at 10-12. According
plaintiffs, “the filing of an earlier petition can constitute proper notice in substant
compliance with K.S.A. § 12-105b(d).Id. at 11 (citingTank v. Chronister941 F.
Supp. 969, 975 (D. Kan. 1996yt see Huffmeier v. Bd. of County Comm’rs of Shawne

County 2000 WL 34001575 (D. Kan. 2000)). Plaintiffs argue that their origin:
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complaint (Doc. 1) filed on April 16, 2008 contained the information required by sectipon

12-105b to put the municipalities on notice, and that defendant municipalities denied
allegations in their answers. (Doc. 24 and 25). Therefore, when plaintiffs filed
amended complaint on September 30, 2008, plaintiffs argue that the municipality
been on notice of the claim 120 days priothe filing of the amended complaint, and
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the original petition served as notice that substantially complied with section 12-1Q
Despite plaintiffs’ reliance oifank their argument remains unpersuasive. I
Tank the plaintiff had previously filed a separate action against the defend
government hospital to preserve accessetmrds, and the court found the previous
action constituted substantial compliance with the notice requirement of section 12-1
for a second subsequent lawsuit. 941 F. Supp. at 975. A lateHoéfseeier v. Board
of County Commissioners of Shawnee Cquidyified that the section 12-105b notice
must be provided to the municipalityfbee the suit is filed. 2000 WL 34001575 (D.
Kan. 2000). IHuffmeier the plaintiff attempted to argue, similarly to plaintiffs in this
case, that once a complaint was amended, the original complaint could serve as 1

of the claim for the purposes of section 12-105b. However, the court distingliestied

on the basis of two separate actions having been filed and rejected the plaintiff's clai

Id. at *4. In addition, since thEankdecision was issued by the U.S. District Court of
Kansas, Kansas state and federal courts have highlighted with their decisions tha
requirements for “substantial compliance” are rather strict. For example, the Kar
Supreme Court held that a plaintiff had not substantially complied with the requireme
of section 12-105b when he provided pre-suit notice to the county counselor instea
the clerk or governing body as required by the statutgers v. Bd. of County Comm'rs
of Jackson Counfy280 Kan. 869, 876, 127 P.3d 319, 32&(K2006). Similarly, in

Huffman v. City of Prairie Village, Kansg@30 F. Supp. 1192, 1206 (D. Kan. 1997), thq
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court held that a letter to a city attorney did not substantially comply with section
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12-105b because the statute specificrequirecthai the notice be deliverecto the clerk
orgovernincbody of thecity. As explained iiMyers, “if the statuton requirementare

nol met the couri canno acquire jurisdictior ovel the municipality.” 280 Kan. at 877,

127P.3cal 325 Because the requirement of written notice “applies not only to claims

agains a municipality butalscto claims agains municipa employee acting within the
scopt¢of theiremployment, Reind v. City of Leavenwort, 361 F. Supp. 2d 1294, 1301

(D. Kan. 2005)see also King v. Piment&20 Kan. App. 2d 579, 589, 890 P.2d 1217

1225 (Kan. Ct. App. 1995), and because plaintiffs do not deny that they have failed to

file notice as requed by section 12-105lall of their state law claims pursuant to the
Kansa Tort Claims Act are subjec to dismissal. Therefore, Counts IlI-VIII are
dismisse asthe courilacks subjec matte jurisdictior for thestclaimsbecaus plaintiffs
failed to file the proper section 12-105b nofi .

B. Section 1983 Claims

Plaintiffs have also filed 42 U.S.C. § 1983 and § 1985 claims against the varipus

state law enforcement officersBavensclaim against the federal ATF agent NelSon,

“Because the statute of limitations for the negligence and trespass to land cl
Is two yearsseeK.S.A. § 60-513(a)(4); K.S.A. § 60-513(a)(1), all of Ms. Lord’s
state-law claims are time barred due tofagure to comply with section 12-105b. As
previously discussed, Ms. Lord stipulated to the fact that her assault, false arrest
battery claims were time-barred as the seagdtlimitations for each of these claims is
one year. However, itis possible that C.L. could re-file his state-law claims as his cla
are not time-barred due to K.S.A. 8§ 60-51%(&)ch tolls the statute of limitations for
any plaintiff less than 18 years of age.

3Plaintiffs frame their allegations against Agent NelsorBisensaction because
(continued...)
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and 8§ 1983 claims against Defendant Municipalities.
1. Defendant Officers
Plaintiffs allege that defendant officers and ATF Agent Nelson:

acting under color of state law and within the scope of their employment 3

authority of Defendant Municipalities, separately and in concert, acted willfully,
knowingly and purposefully with specific intent to deprive Plaintiffs of theif

constitutional and statutory rights, and/or with reckless and callous disregard
Plaintiff's rights including rights of freedom from illegal confinement, unlawfu
and illegal searches, physical abuse, unreasonable use of force, coercion
intimidation.

Am. Compl., Doc. 39, at 1 40.

nd

for

and

In the Leavenworth defendants’ motion to dismiss, these defendants deny fthat

plaintiffs “state a viable claim against these officers under Section 1983 " g
alternatively, they argue they are protected from 8§ 1983 liability by the doctrine
qualified immunity. City of Leavenworth’s Motion to Dismiss, Doc. 43, at 3, 5-6. Firs
these defendants point out that “when an officer relies upon a warrant in executil
home search, he or she is presdro be acting in good faithId. at 3 (citingUnited
States v. McKneely6 F.3d 1447, 1454 (10th Cir. 1993)). Defendants argue th
plaintiffs have done nothing to rebut this pneption in their allegations. Plaintiffs
argue in their response that the warrant was actually facially deficient—no valid wart

was in effect at the time of the seardthuse the warrant was improperly issued by

3(...continued)
of defendant Nelson’s status as a federal ATF agent. The same analysis rega
qgualified immunity applies to claims und@ivensas 8§ 1983 claimsWilson v. Layng
526 U.S. 603, 609 (1999) (quotiktariow v. Fitzgerald 457 U.S. 800, 818 (1982)).
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judge outside of his jurisdiction, the warrant was not at hand at the time the se
occurred, and officers had reason to believe that there was insufficient probable ¢
to serve as the basis for the warrant. “Plaintiffs’ Combined Opposition to Defenda
Motion to Dismiss,” Doc. 60, at 13-15, 17. Plaintiffs are correct to point out th
“[d]lepending on the circumstances of the particular case a warrant may be so fac
deficient-i.e., in failing to particularize the place to be searched or the things to be se
that the executing officers cannot reasonably presume it to be vialiét 17 (quoting
State v. Cardena26 Kan. App. 2d 135, 980 P.2d 594 (Kan. Ct. App. 1999) (citin
United States v. Leod68 U.S. 897, 923 (1984))).

However, plaintiffs misunderstand the applicability of the law regarding territori
limitations oncertainsearch warrantsSeek.S.A. §22-503 (“Search warrants issued by
a district magistrate judge may be executed only within the judicial district in which s
judge resides or within the judicial district to which said judge has been assig
pursuant to K.S.A. 8§ 20-319.”) (emphasis added). Plaintiffs misread this sectior
applying to the warrant in this case. However, the issuing judge of the warrant he
a district judge—nc a district magistrat judge ard therefore, there is no such limit on
the territorial scopt of this warrant The warrant, which plaintiffs attached as exhibit G
to their respons to defendants motior to dismiss was signec by Judg« Thomas
Boeding of whose¢ statu: a< a districi judge the couritake:judicial notice District court
judgesanc district magistrat judget are noi the sameas the cast citec by the plaintiffs,
State v. Rupnicl, 28C Kan. 720 733 125 P.3c 541 55C-51 (Kan. 2005), makes clear.

10
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This case recognizes that the limitations on the territorial reach of warrants outline
K.S.A. 8§ 22-2503 applies to district magistrate judges, not district court judg
Therefore, the warrant is not facially invalid due to K.S.A. § 22-2503 as the plainti

contend.
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ffs

Plaintiffs also argue that the warrant was not present at the time the search beggan.

According to exhibit C, the warrant and the search warrant return, the warrant

NaS

signed at 5:12 p.m., and not executed until 6:36 p.m. However, this is contrary tq the

sworn statements of t Plaintiffs anc eye-witnesse whce insisi the police arrivec al the
Plaintiff'shomeai5:15 p.m Nonetheless, the search warrant return also reveals that
officerin chargtof the searclreceive(thewarran ai5:1zp.m. ancscever if the search
begai as soor as the plaintiffs’ claim the police arrivec al the residenc ther the officer
in charge of the search would have received the warrant.

In addition plaintiffs argu¢ tha “Police Major Kitchenshac persone knowledge
of McKeighan’s whereabout: anc knew that McKeighan no longer lived at [his
mother’s residence? Am. Compl., Doc. 39, at  28. Plaintiffs then argue th3
“Kitchens persone knowledge is imputec to all othel Defendant: thereby creating a

speciaanc specificaffirmative duty onthe pariof the Defendants. Id. Plaintiffsargue

*According to plaintiffs’ amended complaint, one Leavenworth police office
Major Patrick Kitchens, attended high schadh Mr. McKeighan, where they were in
the same classes and on the same wrestling team. Plaintiffs therefore concludg
Major Kitchens “had personal knowledge that Lord’s son did not live at his mothe
house.” Am. Compl., Doc. 39, at | 8. Plaintiffs allege that Major Kitchens “had t
power but did not stop the search before it happenied.”
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that Major Kitchens’ supposed knowledge slidaé imputed to all defendants; however,
§ 198: is nol a vicarious liability provision. See Sern¢ v. Colo. Dep’t of Corrections,
45F F.3c 1146 115t (10tF Cir. 2006) (“Every governmental official in the chain of
commanuis liable only for hisownconduct. . . the burder is on the plaintiff to develop
facts thal show the defendant’ responsitlity for a constitutional violation.”). While
Major Kitchens may have hac areasoito doub thatMr. McKeighar livedaiMs. Lord’s
home plaintiffs have failed to show thai the officers actually requestin anc executing
the searclwarran hac this samcknowledge See Tafoyev. Salaza, 51€F.3c¢912 916
(10tF Cir. 2008) (holding plaintiff must show defendant being sued individually ha
knowledgtof excessiv risk anc failed to take step: to alleviate the risk). No where in
theircomplain dc plaintiffs allege tha Major Kitchens conveyer his allegecknowledge
of Mr. McKeighan’swhereabou to any of the othe officers namecin the complaint>
Plaintiffs dc allege however thai “[sJome or all of the Defendant Officers,

withoul provocatiolorlega causeintentionally unlawfully ancforcibly entereLord’s
home with automatiiweapon drawr anc pointec toward: C.L., a minot child, thereby
causin( C.L to feal deatl or sericus bodily injury.” Am. Compl., Doc. 39, at | 31.
Plaintiffs go on to allege thal “[sJome or all of the Defendant Officers...forcibly

handcuffed C.L.,” “proceeded to search the home” and “unlawfully detained C.L. aga

°In fact, in their response to defendants’ motions to dismiss, plaintiffs admit tf
“[p]laintiffs are currently unaware of Kitchengrecise role in the raid that occurred on
April 4, 2008.” “Plaintiffs’ Combined Opposition to Defendants’ Motions to Dismiss,
Doc. 60, at 18.
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his will anc forcibly questione him outside of his mother’s presenc ard without her

permission. Id. al 1Y 32, 33, 34. Because plaintiffs define “Defendant Officers” a

“Lawson, Webb, Tytla, Herring, Parker, Neff, Kitchens, Hundley, Crim, Metzger, Vog¢

Brandau Hinkle, Sorrell, and St. John,” plaintiffs have possibly alleged that Majd
Kitchens was involvec in the executiol of a search warrant that they allege he had n
probablccausito believe—i hetruly hacknowledge¢thaMr. McKeighar nclongeilived

ai or visitec his mother’shome However, the warrant itself states that the police wer
looking for drugs anc drug paraphernalii record: of narcotic: transaction: mone) that
may have beer derivecfrom suspecte drug sale:anc firearms noithaithe officerswere
looking for Mr. McKeighar specifically Nonetheless, if it is true that Major Kitchens
was somehov involvec in obteining and/or executing theearch warrant, despite his
allegecknowledg«of Mr. McKeighan’swhereabout as<plaintiffsappeato allege then

it is possible plaintiffs have sufficiently plec a § 198< violation by Major Kitchens
himself However, plaintiffs are incorrect in arguing that Major Kitchens’ allege
knowledgt shoulc be imputec to every othel defendan As explained above, 8§ 1983 is
nol a vicarious liability provisicn. Serni 455 F.3d at 1155. “Every governmental
official in the chair of commantis liable only for his own conduct. . . the burderis on

the plaintiff to develoj facts thai show the defendant’ responsibilit' for a constitutional
violation.” 1d. Therefore plaintiffs have failed to allege a § 1983 violation by
defendant: excludin¢ possibly Major Kitchens involved in the search of Ms. Lord’s
home Because defendants have no § 1983lifiglior the execution of a valid search
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warrant plaintiffs have failed to show thai defendanti violatec plaintiffs’ constitutional
rights.

Finally, plaintiffs bring specificallegation agains Officer Naff thathe “assisted
Det. Lawsor in interrogatin(the juvenile Plaintiff C.L without his mother’s presenc or
consent anc “kicked in anc broke dowr Plaintiff's basemerdoor.” Am. Compl., Doc.
39, at 12. However, it is not illegal to question the occupants of a building durin
search and it is not illegal “to detain the occupants of the premises while a proper se
Is being conducted.'See Muehler v. Men&44 U.S. 93, 97-98 (2005) (discussing the
appropriateness of detaining occupants of a searched home, even in handcuffs, whi
search is being execute(The Suprem Courimake: clealin Muehleranc Michigar v.
Summer:45z U.S 69z (1981) thar officers are justified in detaining the occupants of
residence thai they are executin(a searcl warran for contrabanc Therefore, Officer
Naff did noi violate C.L.’s constitutione rights wher C.L was detaineianc questioned
abou the whereabour of his brothe while the residenc for which the police hacavalid
warrant was being searched.

In addition, “officers executing search warrants on occasion must damzd
property in order to perform their duty.Dalia v. United States441 U.S. 238, 258
(1979). Therefore, the destruction of property—like breaking a basement door—doe
necessarily violate the Fourth Amendment. “[O]nly unnecessarily destructive behay
beyond that necessary to execute a warrant effectively, violates the Fourth Amendm
Menav. City of Simi Vallep26 F.3d 1031, 1041 (9th Cir. 2000) (citlagton v. County
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of Riverside 120 F.3d 965, 979 (9th Cir. 1997) dddited States v. Becke329 F.2d
442 (9th Cir. 1991)). IMena the police broke down two doors that were unlocked an
the plaintiff testified that she heard one officer kicking an open door in the house w
saying “I like to destroy these kinds of materials; it's cotd.” Here, plaintiffs have not
alleged that Officer Naff was unnecessarily destructive; rather, he broke down a ¢
while executing a valid search warrant. Tfere, plaintiffs have failed to allege a
violation of § 1983 based on the limited property damage of the basement door.
In the alternative, defendants argue that they are protected from liability
plainiiffs’ 8§ 1983 claims by the doctrine of qualified immunity. Qualified immunity
protect: “all bul the plainly incompetent or those who knowingly violate the law.
Chideste v. Utah County 26& Fed App’x 718 73C(quotin¢ Malleyv. Briggs, 475 U.S.
335 341 (1986)). Generally, government offic performing discretionar functions
are shielde« from liability for civil damages unless their conduct violates clearly

establishe statuton or corstitutional rights ofwhich a reasonable person would have

known Harlow v. Fitzgeralc, 457 U.S. 800, 818 (1982). In order for a right to be

“clearly established,” it must be established in a particularized, relevant sense:
“contaurs of the right must be sufficiently clear that a reasonable official wou
understan that whar he is doing violates thairight.” Andersolv. Creightor, 482 U.S.

635 64C (1987) “Once a defendant has raised qualified immunity as an affirmati
defense . ., the plaintiff bear: the heavy two-part burden of demonstrating that (1) the
defendar violated a constitutional right and (2) the constitutional right was clear
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establishe ai the time of the allege( conduct.” Reeve v. Churchicl, 484 F.3d 1244,
125C (10tF Cir. 2007) The court must first determine “whether the plaintiff's
allegations if true establis| a constitutione violation.” Hope v. Pelze, 53€U.S 730,
73€(2002) accorc Trask v. Francc, 44€ F.3c 1036 104: (10t Cir. 2006) “As to the
seconi element, law is clearly established when a Supreme Court or Tenth Cirg
decisior is on point, or if the clearly esablished weight of authority from other courts
show:tharthe right mus be as plaintiff maintains. Trask, 44€F.3cal 104: (quotation
omitted) As previously discussed, plaintiffsiesfailed to show that defendants violated
their constitutional rights because defendants were merely executing a valid se
warrant, and as a resi defendani are protectel from plaintiffs’ § 1982 claims by the
doctrine of qualifiec immunity. Plaintiffs cannot satisfy #éfirst prong of the test for
overcomin( a qualifiec immunity defene. Therefore, defendants’ motion to dismiss
plaintiffs' § 1983 claims is granted as wll.
2. Defendant Municipalities

Plaintiffs allege tha: Defendat Municipalities denied plaintiffs’ constitutional

rights “[a]s a direci resul of [their] callous and reckless disregard of the rights of th

°It appear to the couri tha the same ultimately successfu argument agains 8
198: liability made by the Leavenwortl defendant cculd be made by the Wyandotte
defendant: However, the motion to dismiss by the Wyandotte defendants or
addresse the state law claims. Therefo the couri orders the plaintiffs to show good
caus: by Febuary 13, 2009 why the § 1983 claims against the Wyandotte defenda
shoulc not alsc be dismisse for the same« reason thai the § 1983 claims against the

Leavenwortl defendant are dismissec The Wyandotte defendants shall have twentyt

three days to reply to any such filing.
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Plaintiffs, with respec to the training supervisiol anc ratification of Defendant
Officers.” Am. Compl., Doc. 39, at | 44.

A municipality may not be helc liable unde 42 U.S.C 8§ 198 simply becaus it
employs a persol wha violatec a plaintiff's federally protecte: rights Monell v. New
York City Dep’t of Socia Servs, 43€ U.S, 658 694 (1978) To establish municipal
liability, a plaintiff mus show (1) the existenc of a municipa custon or policy anc(2)

a direci cause link beween the custom or policy and the violation allegCity of
Canton v. Harri, 489 U.S. 378, 385 (198¢Hinton v. City of Elwooc, 997 F.2c 774,
782 (10tr Cir. 1993) If the plaintiff asserts the alleged custom or policy comprised
failure to act, he or she must demonstrate the municipality’s inaction resulted fi
“deliberate indifference to the rights” of the plaintiff. Harris, 489 U.S. at 389. More
specifically if the inactior theory rest: on ar allegec failure to train, the plaintiff must
prove “the neecfor more or differenitrainingis sc obvious anc the inadequac sclikely

to resul in the violation of constititional rights, that the poljgnakers of the city can
reasonabl be saic to have beer deliberatel indifferent to the need' for additional
training 1d. al390 Ordinarily, “[p]roof of a single incident of unconstitutional activity
is not sufficien to impos¢ [municipal] liability.” Butler v. City of Norme, 992 F.2d
1053 105t (10t Cir. 1993). In the case where a plaintiff seeks to impose municip
liability on the basi¢ of a single incident the plaintiff mus show the paricular illegal
courst of actior was taker pursuar to a decisior made¢ by a persoir with authority to
make policy decision onbehal of the entity bein¢c sued Pembauv. City of Cincinnat,

17

a

om

al



475 U.S. 469, 483-85 (198tButler, 992 F.2d ¢ 105t (plaintiff mus prove the single
inciden was “cause(by ar exisiing, unconstitutional municipal policy, which policy can
be attributed to a municipal policymaker”).

Here plaintiffs have pointed to no evidence or reasor inference therefrom
that Wyandotttanc Leavenwortl hac a custon or policy of permitting their officers to
“disregarc the rights of the accuse individuals.” Am. Compl., Doc. 39, at  43. Even
if the courtassume for the limited purpose of this discussio thai a violation occurred
durinc the searcl of Ms. Lord’s home, there is no evidence to indicate a direct caus
link betweelany municipa custonor policy anctheviolations alleged SeeHarris, 489
U.S 385 Nor is there any evidence that Wyandotte or Leavenworth promoted thro
some custom or policy the execution of illegal warrants.

C. Show Cause Order Regarding Service on Agent Nelson

On Novembe 14, 2008 the court ordered plaintiffs to show good cause “why
service of the summons and complaint was not made in this case upon defenc
Unknowr Nelsor within 12C days from the filing of the complaint and shall further
show gooc cause . .why this actior shoulc not be dismisse as to defendar Unknown
Nelsor in its entirety withoui prejudice.” “Notice and Order to Show Cause,” Doc. 49,
at 1-2. Federal Rule of Civil Procedure 4(m) reads:

If serviceof the summon anccomplain is noimade¢upor adefendar within 120

days after the filing of the complaint, the court, upon motion or on its ow

initiative after notice to the plaintiff, shal dismis:the actior without prejudiceas

to thai defendar or direct that service be effected within a specified time

provided that if the plaintiff shows good cause for the failure, the court sh
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extend the time for service for an appropriate period.
On Decembe 1, 2008 plaintiff explaine«thar “[tjhe only information Plaintiffs knew
of Unknowr Ageni Nelson’«involvemen was that his name¢ appeare on the warrant.”
“Plaintiffs’ Causi for not Serving Unknowr Agent Nelson,” Doc. 59, at | 2. They
further exglained that he was finally served within 120 days of the filing of the Fir
Amende(Complain onDecembe 1,200¢ “at his still unknown buthypothesize place
of business. Id. al 5. Plaintiffs cite plaintiffs’ originally unrepresented status, the

numerou defendantinvolved anc hergooc faith efforts as constitutinggooc caus:for

failing to serve Agent Nelson within the 120 day window of the original filing of the

comglaint. 1d. al 1 10. “The ‘good cause’ provision of [Rule 4(m) ] should be reac
narrowly to protec only those plaintiffs who have beer meticulou: in their efforts to
comgly with the Rule. Despain v. Salt Lake Area Metro Gang |, 13 F.3d 1436,
143¢ (10tF Cir.1994) se¢alsc In re Kirkland, 86 F.3c 172 174 (10tr Cir.1996 (Tenth
Circuit has interpreter “good cause narrowly)! This “good cause” standard requires
a showin¢ greate thar “excusabli neglect” See Kirkland, 86 F.3c at 175. Simple
inadvertenc or ignoranc: of the rules doe« not suffice. Seeid. al 174 Cox v. Sandia

Corp,941F.2c1124 1125 (10tr Cir.1991) Putnanv. Morris, 832 F.2¢ 903 904 (10th

The cited cases involved former Rule 4(j), the predecessor to present Rule 4
The Tenth Circuit has stated, however, that cases interpreting the “good cause” stal
under former Rule 4(j) provide guidance in applying that standard under the present
See Espinoza v. United Staté2 F.3d 838, 841 (10th Cir .1995).

19

JU7J
—

(m).
ndard
rule.




Cir.1987) Here, because plaintiffs were attempting to identify Agent Nelson along wjth
fourteer othel defendants while waiting for counsel tc appointec anc becaus they
ultimately purpored to achievi service on Decembe 1, 200¢ within 12C day: of their
amende complaint plaintiffs have showr gooc caus: as to why service was delayec?

However while the cour is awar¢ defendat Agent Nelson has not answered the

3%
wn

complaint the court orders plaintiffs to show cause by February 13, 2009 why thg
198: claims agains Ageni Nelsor shoulcnot be dismisse for the same«reason thai the
§198: claims agains the Leavenwort/ defendantare dismissec Further, plaintiffs are
ordere( to show good cause as of that date why the state-law claims against Adent
Nelsor shoulc not alsc be dismisse for lack of subjec matte jurisdictior in the event
the federa law claims are dismissed. Because Agent Nelson has not entered jan
appearancin this case he shal not be permittec to reply to any suct showing without
leave of court.

IT IS THEREFORE ORDEREL BY THE COURT THAT the Wyandotte
defendants motior to dismis¢ (Doc. 44) is grantet anc the Leavenwoth defendants’
motion to dismiss (Doc. 43) is granted in part and denied as to Major Kitchens.

IT ISTHEREFOREORDERELBY THE COURT THAT plaintiffs show good
cause by February 13, 2009 why the § 1983 claims against the Wyandotte defenglants

shoulcnoi be dismissec The Wyandotte defendants may file a reply to any such filing

8By thisfinding the couriexpresse nc opinior onthe effectivenes of the service
or on any other matter arising out of its purported making.
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within twenty-three days of its being served on them.

IT ISTHEREFOREORDEREL BY THE COURT THAT plaintiffs show good
causi by Februar 13, 200¢ why the 8 198¢ claims agains Ageni Nelsor shoulc not be
dismissec anc further why the state-lav claims should not be dismissed for want of
subjec matte jurisdictior in the even the federa claims are dismissec Agent Nelson
may not file a reply to any such filing without leave of court.

IT 1S SO ORDERED.

Dated this 2 day of January, 2009, in Kansas City, Kansas.

s/ John W. Lungstrum
John W. Lungstrum
United States District Judge
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