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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

RICK HARLOW, et al., )

Plaintiffs,
CIVIL ACTION
V.
No. 08-2222-KHV
SPRINT NEXTEL CORPORATION, et al.,

~—

Defendants. )

)

MEMORANDUM AND ORDER

This matter is before the Court on Plaintiffs’ Motion For Preliminary Approval Of Settlement

(Doc. #372) filed March 2, 2018, Pidiffs’ Second Supplemental NMon For Preliminary Approval

Of Settlemen{Doc. #387) filed May 21, 2018 and Plaifs’ Motion For Approval Of Adequacy

Of Settlement Notice Proce@3oc. #389) filed May 21, 2018. @&htiffs’ unopposed motions seekK

(1) preliminary approval of the parties’ proposettlement agreement; (2) a finding that plaintiffg
requests for attorneys’ fees are fair and reasené®) approval of plaintiffs’ requests for costs tp
class counsel and service awards to class representatives; (4) a final settlement approval |heari

date; and (5) approval of the parties’ proposed notice plan. Plaintiffs’” Motion For Prelimipary

Approval(Doc. #372), 11 1-5; Plaintiffs’ Motion Fépproval Of Adequacy Of Settlement Noticd

ProcesgDoc. #389) at 1. For reasons below, the Court sustains plaintiffs’ motions in part.

Factual And Procedural Background

On May 9, 2008, four plaintiffs — former Sprint business channel employees — filed] suit
against their employers Sprint Nextel Cogdn and Sprint/United Management Comparly

(collectively, “Sprint”). Complain{Doc. #1). Plaintiffs alleged # when Sprint acquired Nextel,
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it failed to properly integrate the companiggyroll systems and routinely failed to paj
commissions plaintiffs had earned. I@dn behalf of a nationwideads of similarly-situated Sprint
employees, plaintiffs asserteairhs for violations of the Kaas Wage Payment Act (*KWPA”),

K.S.A. 8§ 44-313 et segand breach of contract. S8econd Amended Class Action Complain

(Doc. #43) filed August 22, 2008, 1 35-47.

On December 10, 2008, the Court certified a classyaunt to Rule 23(b)(3), Fed. R. Civ. P
composed of “those who worked in Sales andriistion for [Sprint’s] Business Direct Channe
since January 1, 2006, including General Business, Enterprise, and Public Sector A(
Executives (or those in similar positions), and those who managed these individuals, who we

in full or in part based on camissions.”_Memorandum And Ord@oc. #77) at 4-17. The Court

appointed Nichols Kaster, PLLP and StuSregle Hanson LLP as class counsel. atdl8. The
certification order also reassigned the casedaitidersigned Judge because she was presiding

its companion case — Sibley v. Sprint Nextel Corp. eNal. 08-cv-2063-KHV _ldat 2-3, 19. The

parties in Sibleyand Harlowetained the same counsel and experts, and the classes asserted

claims —i.ethat Sprint underpaid commissions duestues with its payroll system arising fron
the Nextel merger.
On April 8, 2009, the Court directed plaintiffs to send potential class members a letf

place them on notice of the suit and their abitiyopt out of it. _Memorandum And Ordef

(Doc. #91) at 2. On May 21, 2014, the parties stipdl#iiat the class should be limited to “busine
direct channel employees who worked as ‘tratisaal’ sales representatives and/or ‘hunters,’
their managers, including ‘hybrid’ managers, who worked in those positions at any time

January 1, 2006 through December 31, 2009.” Amg&dipulation Specifying Class Membershij
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And Class Period And Providing For Corrective And Supplemental Nfioe. #350) at 3-5.

Shortly thereafter, the parties sent supplemental class notices and notices of exclusion
described these limitations to current classnimers and potential new class members.ati®-6;
seeDoc. #350-2 (notice letter); sdaoc. #350-3 (same); sdeoc. #350-4 (same); sderder

Approving Amended Stipulatio(Doc. #351) filed May 27, 2014.

When this action began, the parties engaged in active motion practice. On June 17

Sprint filed a motion to dismiss. Defendanigition To Dismiss Coustl And I1I-V, And Patrtially

Dismiss Count Il Of Plaintiffs’ Amended Complaifboc. #13); _Memorandum And Order

(Doc. #44) filed September 2, 2008 (overruling motas moot). On égust 15, 2008, plaintiffs

moved for certification. _Plaintiffs’ Motion For Rule 23 Class Certificat{Poc. #38). After

extensive briefing and oral argument, theu@ granted certification._Memorandum And Orde

(Doc. #77) at 2, 19. Sprint attempted an intartory appeal of the certification order, which th
Tenth Circuit denied. Sd@rder(Doc. #87) filed February @009 (denying petition from appeal)
This action also required expansive discove3grint alone produced more than 10 millio

pages of documents. Memorandum In SuppoRI@htiffs’ Motion For Preliminary Approval Of

Settlemen{Doc. #373) filed March 2, 2018 at 6 (citing Dareltion Of Michele R. Fisher In Suppor

Of Supplemental Preliminary Approval Of Settlemé@édoc. #373-1), 1 12). Plaintiffs depose

37 Sprint corporate representatives, executindseanployees. Declaration Of Michele R. Fishg

(Doc. #373-1), 1 7. Both parties relied heavily on experts who examined Sprint’'s computg
commissions system. The Court summarized the experts’ challenge as follows:

As is the case in Sibleyhe experts’ opinions in Harlowill address the proper

methodology for: (1) investigating enormous databases, (2) writing specialized code
to create forensic computer programs, (3) manipulating complex data fields,
(4) applying numerous interrelated accounting variables, and (5) calculating sales
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commissions specific to tens of thousaatismployees in the telecommunications
industry.

Order Of Appointment{Doc. #348) filed May 2, 2014 at 2- Because this case involved a

extraordinary amount of highly technical data, the Court appointed a Special Master to o
expert discovery and case management deadlinest 81.5-7. On August 26, 2014, while th
experts were preparing their initi@ports, the Court stayed akadlines to allow the parties ang

experts to focus on SibleyOrder Staying Case Management Deadl(bex. #354) at 2; segso

Declaration Of Michele R. Fish€boc. #373-1), 1 8.

On September 1, 2017, the Court ordered that the Jbleyes engage in mediation befor

the Honorable Daniel D. Crabtree of the Dadtof Kansas. Order Referring The Parties T

Mediation (Doc. #762 in No. 08-cv-2063-KHV)On January 8 and 9, 2018, the Sibpeayties
attended mediation sessions with Judge Crabtree. ADR RBpaort#798 ifNo. 08-cv-2063-KHV)
filed January 10, 2018. The parties did not seltleng these sessions, but on January 18, 201
with the continued aid of Judge Crabtree — the parties reached a settlement which resolvg

cases._SeBlemorandum In Suppo(Doc. #373) at 15.

l. Preliminary Settlement Approval
On March 2, 2018, plaintiffs moved for prelinaiy approval of their settlement agreemen

Plaintiffs’” Motion For Preliminary ApprovalDoc. #372). On March 8, 2018, the Court held

preliminary settlement approval hearing. At bearing, the Court voiced concerns about certa
aspects of the proposed settlement agreen@miMarch 16, 2018, plaintiffs filed_a Supplementa

Memorandum In Support Of Plaintiffs’ Motion For Preliminary Approval Of Settlemsd

(Doc. #378). Plaintiffs’ supplemental memorandpravided additional information concerning

(1) revisions to the settlement process; (2) thegsefforts to ensure the most practicable noti¢
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of settlement; and (3) a new pyesrecipient. _Segenerallyid.

On April 5, 2018, the Court ordered the partie submit additional information and show

cause why they should not revise certain provisartbe proposed settlement agreement. Order

To Show CauséDoc. #380) at 1-7. On April 16, 201iBe parties responded and submitted f

preliminary approval a revised settlement agreeni@aintiffs’ Response To Order To Show Caus

(Doc. #381);_Defendants’ Response To The €sudrder To Show Qe [] Regarding The

Supplemental Memorandum In Support Of RMifis’ Motion For Preliminary Approval Of

SettlemeniDoc. #383);_se&ettlement Agreemeriboc. #381-15). On May 2, 2018, plaintiffs

submitted another revised settlement agreemeittwdorrected typographical errors and revise

one provision._SeBettlement Agreemefiboc. #385-1). On May 9, 2018, the Court ordered t

parties to show cause why they should not nfakéner revisions to certain provisions of the¢

settlement agreement. Second Order To Show GBase#386). On May 21, 2018, plaintiffs filed

Plaintiffs’ Second Supplemental Motidfor Preliminary Approval Of SettlemefiDoc. #387),

Plaintiffs” Motion For Approval Of Adequacy Of Settlement Notice Pro¢Bsx:. #389) and a

revised settlement agreement. Set¢tlement Agreemeint Declaration Of Michele R. Fisher In

Response To Second Order To Show C4Dse. #388-1) at 3-44.

Il. Proposed Settlement (Doc. #388-1)
The Settlement Agreement defines the settlement class as follows:

All business direct channel employees at Sprint who worked as transactional sales
representatives and/or hunters, and those who managed them (including hybrid
managers), during the Class Period of January 1, 2006 through December 31, 2009,
who were paid in full or in part bagen commission, and did not request exclusion
from this case. The parties have agréegle are 3,919 such individuals in the
Settlement Class.

Settlement Agreemeiiboc. #388-1), 1 4.
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A. Settlement Payments

The Settlement Agreement provides that Sprint will pay a total settlement amouy
$3,650,000.00._Idq 1.Il. From the settlement fund, class counsel will receive up to 23 per

($839,500.00) in attorneys’ fees andta$850,000.00 in litigation costs. |d.8.a. After fees and

litigation and settlement administration costs,dlass will receive approximately 53 per cent of

the fund — or $1,919,128.35. Doc. #381-12 ét,919,128.35/3,650,000.00 = .534). The clain

administrator will allocate the fund amongttiass members. Settlement Agreen(®ot. #388-

1), 1 6. Each class member will receive a pro rata settlement allocation based on the nun|
months he or she worked in a qualifying position at Sprint during the class perioAll édass
members will receive at least $25.00. Id.addition to their settlement allocations, the four cla
representatives will receive $7,500.00 service paymentsy &da.

B. Notice Process

Within five days of preliminary approval, class counsel will issue a national press rel

concerning the settlement. 1§.11.d; Plaintiffs’ Responde Order To Show Caug®oc. #381)

at 10-11, 13 (press release disseminated to more than 4,500 websites). Within 30 d
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preliminary approval, the administrator will send postcards to class member addresses on file with

class counsel._Settlement Agreem@uc. #388-1), 1 11.b, 11.e; d@ec. #381-13 at 2 (sample

postcard); Plaintiffs’ Response To Order To Show Cése. #381) at 9-11. According to class

counsel’s third-party National Change of Addresstractor, plaintiffs have current addresses fq
all but five of 3,919 class members. &i.14. The postcards will place class members on not
of (1) forthcoming notices of settlement, (2) fardming settlement checks, (3) their ability to op

out, (4) their duty to update or confirm contact information on the class web
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(http://www.nka.com/case/sprintbusinesssettlement) and (5) where more information conce

the settlement can beudnd. _Settlement Agreeme(foc. #388-1), 1 11.b. Thirty days after the

administrator sends the postcards, the parti#prvide the Court a ort which outlines the
number of class members who updated their contact information, the number of notice cards
were returned undeliverable or mailed to the wraldy@ss, and other relevant data to confirm th

adequacy of the address records. rifés’ Response To Order To Show Cay(Bec. #381) at 10.

Within seven days of recemng permission from the Court, the administrator will ser

notices of settlement by first-class mail. _Settlement Agreefiant. #388-1), T 11.f. Within

14 days of mailing the notices of settlemeaniass counsel will send e-mail notice to the clag

members for whom it has e-mail addresses.flill.g; se@laintiffs’ Response To Order To Show

Cause(Doc. #381) at 11 (counsel has e-mail adsles for 1,072 class members). The notices
settlement willinclude (1) a lawsuit summary; (2) the class definition; (3) material settlement te
including the total settlement amount, the amouratirneys’ fees and litigation costs, how thg
settlement will be allocated and the recipieas8mated allocation amount; (4) instructions on ho
to opt out or file an objection and relevant deadlines; (5) contact information for class cou

(6) instructions on how class members can updaie ¢bntact information; and (7) where to find

more settlement information. SBettlement AgreemefiDoc. #388-1) at 30-34 (sample notice of

settlement). Notices will also inform class mensltbiat they do not need to fill out a claim forn
or take any action to receive their settlement check.idSaé 32.

C. Settlement Execution

In general, class members will have 60 dayerdhe administrator mails the first notice o

settlement to file objections or to opt out. , Ifif 1.t, 12, 13. Class members can dispute th

rning

14

whicl

e

d

bS

of

e'ms,

137

v

nsel;

D
=




settlement eligibility or allocation amount by filing an objection., fd11.g.iv.

After the Court grants final settlement approval, the administrator will send class members

checks which expire 90 days from the date of issuanceffld..m, 15. After the initial check-
cashing period, the administrator will redistribute pro rata to participating class members the
of uncashed checks and any remaining settlement fundsf1kif. Settlement funds remaining
after this redistribution will be donated to theprgsbeneficiary._Id.15.g. In exchange for the
settlement payments, class members (including those who did not timely cash checks) will r
“any and all claims for unpaid commissions undatestaw (including but not limited to under the
Kansas Wage Payment Act), federal, or common law (including but not limited to breag

contract)” against Sprint which arose during the class periodffd.1.g.iii, 19.

Analysis

As stated, plaintiffs seek (1) prelimiyaapproval of the parties’ proposed settlemenmnt

agreement; (2) a finding that plaintiffs’ requests for attorneys’ fees are fair and reason
(3) preliminary approval of plaintiffs’ requests forst®to class counsel and service awards to cl3
representatives; (4) a final settlement approval hearing' gatd;(5) approval of the proposed

settlement notice process. Plaintiffs’ Motion For Preliminary Apprd¢ialc. #372), 11 1-5;

Plaintiffs’ Second Supplemental Motion For Preliminary Approval Of Settleifidmt. #387);

Plaintiffs’ Motion For Approval Of Adequacy Of Settlement Notice Pro¢Bsx. #389).

! Plaintiffs now plan to request a final approval hearing date when they provide

Court a report of the postcard mailing resulaintiff's Motion For Approval Of Adequacy Of

Settlement Notice Proce¢Boc. #389) at 4 n.4.n light of this, the Court overrules as moot

plaintiffs’ request for a final approval hearingtela Plaintiffs’ Motion For Preliminary Approval
(Doc. #372), 1 5.
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Preliminary Approval
Under Rule 23(e), Fed. R. Civ. P., once &<ls certified, the action may not be settleq
dismissed or compromised without Court appro¥akliminary approval of a proposed settlemef

is the first of two steps required before a clas®aenay be settled. In re Motor Fuel Temp. Salg

Practices Litig.258 F.R.D. 671, 675 (D. Kan. 2009). If @eurt grants preliminary approval, it

directs notice to class members and sets a hearttggermine the fairness of the class settleme
Id.

At the preliminary approval stage, the Cauekes a preliminary evaluation of the fairnes

=

S

S

of the proposed settlement and determines whether the proposed settlement is within the range «

possible approval, i.avhether there is any reason notnmtify class members of the propose

settlement and proceed with a fairness hearing Gae&eaux v. Pierc€90 F.2d 616, 621 n.3 (7th

Cir. 1982);_Freebird, Inc. v. Merit Energy Cbdlo. 10-1154-KHV, 2012 WL 6085135, at *4-5 (D.

Kan. Dec. 6, 2012); In re Motor ELiTemp. Sales Practices Liti@58 F.R.D. at 675-76. The Court

will ordinarily grant preliminary approval whetlee proposed settlement appears to be the prod
of serious, informed, non-collusive negotiations; has no obvious deficiencies; does not imprg
grant preferential treatment to class representatives or segments of the class; and falls wit
range of possible approval. The standards felippmary approval of a class settlement are not

stringent as the requirements for final approval. Freebd#l2 WL 6085135, at *5.

i
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In deciding whether to approve a proposedtlesaent, the Court assesses the reasonableness

of the compromise, taking into account the contexthich the parties reached the settlement. S

id. (citing Nat'| Treasury Emps. Union v. United Stat®4 Fed. Cl. 791, 797 (2002)). Although

the Court must assess the strengtplaintiffs’ claims, it should “notlecide the merits of the case




or resolve unsettled legal questions.” (ldting Carson v. Am. Brands, Inel50 U.S. 79, 88 n.14

(1981)).
In determining whether a proposed settlement is fair, reasonable and adequate, the
considers the following factors:

(1) whether the proposed settlement was fairly and honestly negotiated;

(2) whether serious questions of law &t exist, placing the ultimate outcome of
the litigation in doubt;

(3) whether the value of an immediagzovery outweighs the mere possibility of
future relief after protracted and expensive litigation; and

(4) the judgment of the parties that the settlement is fair and reasonable.

Rutter & Wilbanks Corp. v. Shell Oil Cd314 F.3d 1180, 1188 (10th C2002). While the Court

will consider these factors in greater depth atfihal approval hearing, they are a useful guide

the preliminary approval stage._ Séen. Med. Ass’n v. United Healthcare CgrpNo.

00-2800(LMM), 2009 WL 1437819, at *3 (S.D.N.Y. May 19, 2009); In re Motor Fuel Temp. S4

Practices Litig. 258 F.R.D. at 675; Lucas v. Kmart Cqrp34 F.R.D. 688, 693 (D. Colo. 2006).

To receive preliminary approval, the settlemar@ponents must provide sufficient evidence th:

the settlement is fair. S&wttlieb v. Wiles11 F.3d 1004, 1015 (10th Cir. 1993); In re Sprint Cor

ERISA Litig., 443 F. Supp. 2d 1249, 1256 (D. Kan. 2006).

A. Fair And Honest Negotiation

Because Harlovand_Sibleyinvolved similar claims, similar parties and the same couns

the parties negotiated this settlement in conjunction with the Sdaitfement. In_Sibleythe

parties unsuccessfully attempted mediation five times. Joe# Motion To Stay Deadlines

(Doc. #152) filed January 18, 2011, 11 2-11 (seeking stay in Hddewo Sibleymediation). On

January 8 and 9, 2018, the court-ordered mediatsrions before Judge Crabtree initially faile

to resolve either Sibleyr this matter. In the following days, the continued efforts of Judge Crab
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and the parties led to settlement. Memorandum In Sufpod. #373) at 15. Counsel for each

party have class action experience and zealously defended their respective clients’ inf
throughout this action. It is clear that exieesarms-length negotiation produced the settleme
agreement. Accordingly, the first factor weighs in favor of preliminary approval.

B. Questions Of Law And Fact

Because the Court stayed proceedings foraqimately four years, many questions of lav

and fact remain__Order Staying Case Management Deadoes #354). The parties have no

completed expert discovery or produced initial expert reports. As in Séxjegrt discovery would
likely entail initial reports, rebuttal reports and sigmpéntal reports, and lead to motions to exclug

expert testimony under Daubert v. Merrell Dow Pharm., B@9 U.S. 579 (1993). Accordingly,

erest

nt

le

the necessary expert analysis would probably take years to complete. Further, the parties copld sti

file motions for summary judgment, and Sproduld move for decertification. If the case
proceeded to trial, the jury walihave to determine whether Sprint acted willfully, and thus shol
be subjected to doubled damages under the KW8iilarly, the Court would have to decide
whether prejudgment interest is appropriate. Because of the relatively undeveloped proc
posture of this case, even after ten yedns,central question remains unresolved —wieether
Sprint is liable for KWPA violations and breachawintract and if so, thamount of its obligation.
As shown, material questions of law and fact remained when the parties settled. Thus, the
factor supports preliminary approval.

C. Immediate Recovery Compared To Future Relief

Courts judge the fairness of a proposechpmmise by weighing plaintiffs’ likelihood of

success on the merits against the amount anddbthe relief offered in settlement. Carsdb0
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U.S. at 88 n.14. In Sibleyhe Court voiced concern whethe jury could possibly understand

Sprint’s complex computer systems and thehmaologies of each expe@rder Of Appointment

(Doc. #532 in No. 08-cv-2063-KHV) filed April4, 2014 at 2 (questioning whether jury will
“simply [] guess” between expert reports). This case would face similar issues because |t alsc
revolves around highly complex amthnical data. This uncertairagd the relatively undeveloped
procedural posture of this case make it difficuliébermine plaintiffs’ likelihood of success on the
merits or to accurately predict plaintiffs’ potential recovery at trial.

Under the agreement, the average class member recovers $482.04. Plaintiffs’ Response t

Order To Show Caug®oc. #381) at 8. While class members could recover greater amounits at

trial, full litigation of their clams would also entail greaterste and higher risk. Completing
discovery and expert analysis would take years and incur significantly increased litigation ¢osts.

The trial itself would last weeks (or months) and could result in damages less than the settlemen

fund (or nothing). After trial, class counsebwd be entitled to 33 per cent of any recovery

whereas under the settlement, they only seek 23 per cent. CdoegateServices Agreement

(Doc. #381-1) (class counsel fee agreement), ®étilement Agreemerfboc. #388-1), | 8.a.

Also, Sprint would likely appeal an unfavoraerdict. It illustrated its willing to appeal by
seeking interlocutory review of the Court’s certification order. Geter(Doc. #87). An appeal

would delay recovery that class members have already waited more than a decade to recqive.

-

sum, the immediacy and certainty of the settiehagreement outweigh the possibility of a large
recovery after trial and subsequent appeals. ,Tthaghird factor weighm favor of preliminary

approval.

-12-




D. Parties Deem The Settlement Fair And Reasonable

The final factor asks whether the parties deem the settlement fair and reasonable. ‘{Wher

a settlement is reached by experienced counsel after negotiations in an adversarial setting, there

an initial presumption that the settlement is fair and reasonable.” Marcus v. Kansas Dep't of|Rev.

209 F. Supp. 2d 1179, 1182 (D. Kan. 2002); slse Lucas 234 F.R.D. at 693. Experienced
counsel represented both parteey] an active district judge oversaw settlement negotiations. Thus,

the Court presumes that the settlement agreeméit end reasonable. In addition, counsel fg

=

both parties and the class representatives hguedtihe proposed settlement agreement, indicating

that they approve the agreement. Settlement AgregDent#388-1) at 23-28. Accordingly, the

fourth factor weighs in favor of preliminary approval.
As shown, all four factors support prelimigapproval of the parties’ proposed settlement
agreement. Thus, the Court sustains plaintiffstions for preliminary approval of settlement

Plaintiffs’” Motion For Preliminary Approval Of SettlemefDoc. #372);_Plaintiffs’ Second

Supplemental Motion For Preliminary Approval Of Settlen{@&uc. #387).

Il. Reasonableness Of Attorneys’ Fees, Costs And Service Awards
Plaintiffs urge the Court to make prelimigdindings concerning the reasonableness of thhe

requested attorneys’ fees, litigati costs and service awards. Jelaintiffs” Motion For

Preliminary Approva(Doc. #372), 11 2-4.Under Rule 23(h), Fed. Riv. P., the Court has broad

authority to award reasonable attorneys’ feesraontaxable costs which are authorized by law pr

the parties’ agreement. Law v. N.C.A,AF. App’'x 749, 751 (10th Cir. 2001). When a settlemepnt

2 The Court substitutes fees in the partiesised settlement agreement for specific

fee amounts included in Plaintiffs’ Motion For Preliminary Approiizdc. #372).
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creates a common fund, courts apply one of twthous to determine reasonable attorneys’ fee

a percentage of the fund or the lodestar method. R6eenbaum v. MacAlliste64 F.3d 1439,

1445 (10th Cir. 1995). The TenthrQuit applies a hybrid approach, which combines the percentg
fee method with the specifiadtors traditionally used to calculate the lodestar.J8krson v. Ga.

Highway Express, In¢488 F.2d 714 (5th Cir. 1974); séettlieb v. Barry43 F.3d 474, 483 (10th

Cir. 1994).
Counsel request approximately 23 per cent of the common fund ($839,500.0
significantly less than the 33 per cent contingefiee which plaintiffs agreed to pay. J#aintiffs’

Response To Order To Show Cau@moc. #381) at 7; comparkegal Services Agreement

(Doc. #381-1), witlSettlement AgreemefiiDoc. #388-1), T 8.a; sedsoln re Motor Fuel Temp.

Sales Practices LitigNo. 07-md-1840-KHV, 2016 WL 4445438, at *7 (D. Kan. Aug. 24, 201

(23 per cent fee request reasonable). Whileisggkeliminary approval, counsel have voluntarily
decreased their requested fee on two occasigretent increased costs from adversely affectir

class members. S&eipplemental Memorandum In Support Of Plaintiffs’ Mot{Dioc. #378) at 3

(reducing requested fee); sB&intiffs’ Response To Order To Show Ca(bBec. #381) at 5

(same). To justify its fee under a lodestar analysis, counsel have submitted information conc
the time expended on this action (8,001 hours), their standard hourly rates and affidavits

attorneys who aver that such higuates are reasonable. 3éemorandum In SuppofDoc. #373)

at 21; se®oc. #381-3 (attorney affidavits); Da£381-4 (same); Doc. #381-5 (same); Doc. #381
(same); Doc. #381-7 (same); Doc. #381-8 (sareibject to objections and the more searchir
inquiry of final approval, the Court finds thatethequested attorneys’ fee, on its face, appes

reasonable.

-14-
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Plaintiffs also move the Court to makeespic findings with respect to its requested

litigation costs._SePBlaintiffs’ Motion For Preliminary ApprovdDoc. #372), 1 3. The settlement

agreement allows counsel to request reimbursement of litigation expenses up to $850,000.0C

Settlement AgreemefiDoc. #388-1), 1 8.a. Class couris&le provided a detailed accounting of
past and estimated future expenses. [Fme #373-5; se®oc. #381-12 at 2. The technical andl
complex nature of this case justifies etpelated expenditures of $704,761.34. Doc. #373-5[at
36. Subject to objections and the more searchiggiiy of final approval, the Court finds that the
request for litigation costs appears reasonable.

Plaintiffs request preliminary approval pfoposed service payments of $7,500.00 to folir

class representatives. Jelaintiffs’ Motion For Preliminary ApprovdDoc. #372), § 4. Service

payments induce individuals to become classasgmtatives and reward them for time sacrificgd

and personal risk incurred onHadf of the class. SdéFCW Local 880-Retail Food Emp’r Joint

Pension Fund v. Newmont Mining Corf352 F. App’'x 232, 235 (10th €i2009). Here, the class

representatives expended significant time meeWwith class counsel, reviewing case filings,
producing documents, responding to written discpyaneparing for and attending depositions and

assisting counsel. Declaration Of Michele R. Figberc. #373-1), 1 24. Additionally, the clasg

representatives incurred signifi¢arsk by opposing their former or current employer. The totpl
service payments ($30,000.00) account forQuiper cent of the settlement fund. Bee. #381-
12 at 2 (30,000.00/3,650,000.00 = .008). Subject to objectand the more searching inquiry of
final approval, the Court finds that the service awards are reasonabM/ill&ee B. Rubenstein,

5 Newberg on Class Actior§s17:1 (5th ed. 2018) (average incentive awards between $10,000

through $15,000).
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lll.  Proposed Notice Plan

Finally, plaintiffs seek approval of theirgposed settlement notice process. Plaintiff$

Motion For Approval Of Adequad®f Settlement Notice Proced3oc. #389). Rule 23(e)(1), Fed.

R. Civ. P., requires that “the [C]ourt direct roatin a reasonable manner to all class members w

ho

would be bound by the [settlement].” Courts retain discretion over the content and form of nptice.

Gottlieb 11 F.3d at 1013. Rule 23(e)tiv@ should “fairly apprise’ class members of the terms ¢f

the proposed settlement and of their optiohGottlieh 11 F.3d at 1013 (quoting 3B Moore’s

Federal Practice] 23.80[3], at 23-484); séed. R. Civ. P. 23(e)(1) Advisory Committee’s Notep

(2003) (settlements in Rule 23(b)(3) suits “may require individual notice”). In addition
Rule 23(e), the proposed notice must meet the requirements of due process. U.S. Const. an

Dejulius v. New England Healthare Emps. Pension Fymt?9 F.3d 935, 943-44 (10th Cir. 2005)

to

end.

To satisfy due process, notice must be “reasonably calculated, under all the circumstanges, t

apprise interested parties oétpendency of the action and afféhgm an opportunity to present

their objections.”_Mullane v. Cent. Hanover Bank & Trust,389 U.S. 306, 314 (1950); ske

re Integra Realty Res., In@62 F.3d 1089, 1110-11 (10th Cir. 2001) (due process satisfied when

77 per cent of class received notice of settlement).
The proposed notice plan largely relies on notices sent through the mail (postcard
notices of settlement) because class counseldmnfegmed addresses fdt but five of 3,919 class

members. _Plaintiffs’ Response To Order To Show Cqise. #381) at 14. Before the

3 Rule 23(c)(2)(B), Fed. R. Civ. P., imposehigher notice requirement — that clas
members receive “the best notice practicable under the circumstances.” This higher stan
designed to ensure that class members who degiesue their own claims individually have th
opportunity to exercise their rights to opt out of the class. Géettieb 11 F.3d at 1012.
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administrator sends notices s#ttlement, class memisewill have an opportunity to update ang

confirm their contact information on tkettlement website. Settlement AgreentBic. #388-1),

19 11.b, 11.d-.e; Plaintiffs’ Response To Order To Show G&se #381) at 9-11. In particular,

a national press release and notice postcards will prompt class members to confirm their gontac

information. _Settlement Agreeme(idoc. #388-1), 11 11.b, 11.d-.e. After the class membegrs

receive notice postcards, the Court will receive a postcard mailing report and have a

opportunity to review the adequacy of the class member address dafallde; se®laintiffs’

Response To Order To Show CayPec. #381) at 10 (report will summarize number of clags

final

members who updated contact information, number of postcards returned undeliverable angl othe

relevant data). When the Court approves thécpod report, the administrator will send notices g

settlement by first-class mail. Settlement Agreer{ieat. #388-1), 1 11.f. If a notice of settlement

is returned undeliverable or with a forwardingdeess, the administrator will re-mail it to the
forwarding address or attempt to locate the correct address and re-maifittlld. The proposed

notice plan places all reasonably identifiable class members on notice because each class

should have an opportunity to confirm his or bemrent address and receive an individual notige

of settlement through first-classil. 3 Newberg on Class Actiof8:28 (5th ed. 2017) (first-class

mail “ideal” individual notice). Further, the giges will supplement individual notices with @

—h

memtk

national press release and e-mail notice to the class members for whom class counsel havg e-mi;

addresses. Settlement Agreem@nuc. #388-1), 11 11.d. 11.9.

Because Rule 23(e) does not provide dmeguidance with respect to the content of

settlement notices, the Court must determine whether the proposed notices fairly apprise clas

members of the material settlement terms and their optiongn 8eltegra Realty Res., IN@62

-17-




4%

F.3d at 1111. In general, notices of settlembotkl provide plain-language descriptions of th
following: (1) the class definition; (2) how to opt out or object to the settlement and releyant
deadlines; (3) material terms of the settleméntiuding the total settlement amount, how the
parties calculated class member allocations, thpiestis estimated allocation, attorneys’ fees and
service awards; (4) the time ana@t of the final settlement approwaaring; and (5) the contact

information for class counsel. SE®nual For Complex Litigatio(Fourth) § 21.312 (2004). As

noted, the proposed notices of settlement inckemligcise, plain-language explanations of the

preceding settlement terms. Settlement AgreemeliDoc. #388-1) at 30-35 (sample notice of

settlement). In light of the foregoing, the proposetice plan meets the requirements of Rule 23

and due process. Thus, the Court sustBiamtiffs’” Motion For Approval Of Adequacy Of

Settlement Notice ProcefSoc. #389).

IT IS THEREFORE ORDERED that Plaintiffs’ Motion For Preliminary Approval Of

Settlement(Doc. #372) filed March 2, 2018 and Ritffs’ Second Supplemental Motion For

Preliminary Approval Of SettlemeiiDoc. #387) filed May 21, 2018 aB&JSTAINED in part.

Plaintiffs’ request for a final@proval hearing date in Plaintiffélotion For Preliminary Approval

Of Settlemen{Doc. #372) filed March 2, 2018, 1 50%ERRULED as moot in light of plaintiffs’
plan to request a final hearing date when they provide the Court a report on the postcard mailing

IT IS FURTHER ORDERED that Plaintiffs’ Motion For Approval Of Adequacy Of

Settlement Notice Proce¢boc. #389) filed May 21, 2018 SUSTAINED. Plaintiffs shall

immediately begin the notice plan as described in the Settlement Agre@noent388-1) filed

May 21, 2018.
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Dated this 4th day of June, 2018 at Kansas City, Kansas.

s/ Kathryn H. Vratil
Kathryn H. Vratil
United States District Judge
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