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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

MICHAEL E. McKINZY, SR., )
)

Plaintiff, )

V. ) Case No. 08-2365-CM

)

BURLINGTON NORTHERN SANTA FE )
RAILWAY, )
)

Defendant. )

ORDER

This matter comes before the court toro related motions regarding discovery
requests served by the defend&urlington Northern Sanfée Railway (“BNSF”), on the
plaintiff, Michael E. McKinzy, Sr. Currentlgending before the caus BNSF’s motion to
compel discoverydoc. 81). McKinzy has rgsonded and BNSF has file reply (docs. 84
& 85, respectively). Related to these filing#/1cKinzy’s motion for a protective order that
would shield him from the discoveBNSF’s motion seeks to comeloc. 86).

As a preliminary matter, it is clear tbe court, evenhbugh the time technically
allowed for McKinzy to file aeply brief in support of himotion for protective order has
not yet expired, McKinzy’s motion must berded. That is, eveif the court were to
disregard BNSF’s responsive br{ebc. 87), McKinzy’s motion make® attempt to meet
the standard for a protective order state&ed. R. Civ. P. 26(c), which provides that a
“court may, for good cause, issue an ordepriatect a party operson from annoyance,

embarrassment, oppression,undue burden or expenseNor does McKinzy’'s motion
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indicate that he has attempitadjood faith to confer with BSF before he filed the motion,
as is required by Rule 26(t).Plainly put, McKinzy’s mtion for a protective order is
nothing more than an attempt to continue his opposition to BNSF’'s motion to compel.

The basis for McKinzy’'s opposition to BNSHnotion to compel is that BNSF did
not timely object to his responses to BNSF'ssFbBet of Interrogatories and First Set of
Document Requests. Notably, both partiddress only the timing of BNSF’s objections
to McKinzy's responses—neithgarty address the actual tig of the filing of BNSF’s
motion to compel. This is what D. Kan. Rule 37.1(b) addrésses.

McKinzy’s responses to B8F's discovery requests veeserved by mail on August
24, 2008 When service is done by mail, thréays are added to the response petiod.
When the last day of the response period falles weekend or legholiday, the response

period extends until the next day thenot a weekend or legal holidayApplied to this

To the contrary, in his response to BN&SRotion to compel, McKinzy attached a
letter sent by him to BNSF's attorneyashg that he would “not agree to any
supplementation of my timely responses monsent to any further communication
concerning my responses to the above stdiszbvery requests iany manner or form.”
Doc. 84 at 4.

’D. Kan. Rule 37.1(b) (“Anynotion to compel discoveig compliance with D. Kan.
Rules 7.1 and 37.2 shall be filed andved within 30 days of the default service of the
response, answer or objection whislthe subject of the motion.”).

*Doc. 72.

*Fed. R. Civ. P. 6(d) (referencing sieer made under Rule 5(b)(2)(C), service by
mailing).

SFed. R. Civ. P. 6(a)(3).
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case, BNSF’s motion to compel shoulave been filed by September 28, 2008Ithough
BNSF informed McKinzy that it objected toshiesponses on that date (presumably in an
attempt to confer before inwohg the court in the matter),ghmotion to compel itself was
not filed until September 30, 2009.

The court must then determine whetheshibuld allow BNSF’s motion to compel to
stand despite its slight untimeliness. A rantio compel filed outside the time provided for
in the rules may nonetheless be allowed upon a showing of excusable neglect. “The factors
used to determine excusable neglect incl(idevhether the movant acted in good faith; (2)
reason for the delay, includinghether it was within the reasable control of the movant;
(3) danger of prejudice to tm®nmoving party; and j4ength of the delay and its potential
impact on judicial proceeding8.”

Evaluating the facts at hand under thesesaerations leads to the conclusion that
BNSF’s motion to compel should be alloweBINSF has repeatedly mmdained that it did
not receive McKinzy’'s responses until Sepbem8, 2009—more than two weeks after they
were sent, which represents almost half efttme allotted to file a motion to compel under

D. Kan. Rule 37.1(b). Despithis delay, BNSF did notifiYicKinzy before the time to file

®Thirty days from the service of McKigis responses on Augu24, 2009, plus an
additional 3 days under Fed. Riv. P. 6(d) is Septemb&6, 2009, a Saturday. Thus,
BNSF’s motion to compel was due bytfollowing Monday, September 28, 2009.

Doc. 81.

8Kankam v. University of Kansas Hosp. Authority, No. 07-2554-EFM, 2009 WL
211946, *2 (D. Kan. Jan. 26, 2009).
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a motion to compel had expired ttigtound his responses inadequat&éhe fact that the
motion to compel was filed ontwo days outside of the allotted time indicates that McKinzy
Is in little danger of suffering prejudice (espdlgi@onsidering that he was aware prior to
the filing of the motion to compel that BNSF found his responsesguatieand yet refused
to even discuss the mattesimilarly, judicial proceedingsill not be delayed or negatively
impacted. Accordingly, BNSF’'s moin to compel will be considered.

BNSF seeks to compel responses with re¢@atdterrogatory Ns. 4 and 12 and all
of its requests for production. McKinhas not provided angubstantive opposition to
BNSF’s motion to compel beyond his claim tBNSF’s objections we not timely raised
and are therefore waived.

McKinzy objected to Interrogatory No$and 12 and Requdsbs. 14 and 15 on the
grounds that they were eitheague, overly broad in scomé time, or both. A party
objecting to a discovery request as valgag the burden ohswing such vaguene$sThe
same is true where a party objects to a disgonegjuest as overly broad in scope where the
request does not appear so on its facklcKinzy has presentetb argument to the court
that could carry his burden e$tablishing vagueness or overddth. Nor does it appear that

his objections on thesgrounds carry any merit. &#est Nos. 14 and 15 are simply

°Ex. B to doc. 81 (letter sent McKinzy on September 28, 2009).

McBride v. Medicalodges, Inc., No. 06-2535, 2008 WL 1®#350, at *1 (D. Kan.
May 2, 2008).

Hgnackhammer v. Sorint Corp. PCS, 225 F.R.D. 658, 661 (D. Kan. 2004).
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requesting McKinzy’s financiatecords as well as documentslated to judicial and
administrative proceedings to igh McKinzy has been a party witness. The instructions
to BNSF's requests for production clearhatst “these requestover the period from
January 1, 2006, thugh the present? The court therefore findhat the requests are clear
in what they are seeking and reaably limited in both time and scopke.

McKinzy’s responses to Request Nosl3-and 16-19 were the same: he referred
BNSF to “Doc #(1); Doc #(35Plaintiff's Initial Disclosures.” According to BNSF, no
documents were actually produced (neithepad of the requests for production nor in
McKinzy's initial disclosure¥), and the referenced documents do not include the
information requested. McKinzy sanade no response to this claim.

Simply referring to another documentpmeading without identifying in sufficient
detail where the information sought canfbend is not a proper sponse to a discovery

request® Nor does this practice cqrort with Fed. R. Civ. P. 34(b), which requires that “[a]

12Ex. A to doc. 81 at 13.

13Gee Owensv. Jorint/United Management Co., 221 F.R.D. 64955 (D. Kan. 2004)
(“With regard to temporal scope, discoveryrdbrmation both beforand after the liability
period within a Title VII lawsuit may be relevaamd/or reasonably calculated to lead to the
discovery of admissible evidence and coaommonly extend the scopé discovery to a
reasonable number of years both ptaand following such period.”).

YEx. Ato doc. 81 at 15-18.
Doc. 81 at 2-3.
1DIRECTV v. Puccindlli, 224 F.R.D. 677, 680-81 (D. Kan. 2004).
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party must produce documents as theykap in the usual course of busine¥sThe court
therefore finds that McKinzg responses to the remaindeEBNSF’s document requests are
inadequate.

In consideration of the foregoing,

IT IS HEREBY ORDERED:

1. McKinzy’s motion for a protective order is denied.

2. BNSF's motion to compel is gradte McKinzy shall fully respond to
Interrogatory Nos. 4nd 12, and RequestfBroduction Nos. 1-19 byovember 2, 20009.

3. Copies of this order shall be seradeictronically on counself record and on
the pro se plaintiff by regular and certified mail.

Dated this 21st day of Octob@009, at Kansas City, Kansas.

s/ James P. O’'Hara
James P. O’Hara
U.S. Magistrate Judge

"See also id. at 682 (concluding that it was proper to respond to a document
request by referring the requestpayty to documents producedust of other disclosures).
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