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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

INGRID HIJERSTED,

Plaintiff,
V. CIVIL ACTION
LAWRENCE HJERSTED and
WILLIAM FLEMING,

No. 08-2419-KHV

Defendants.

S N N N N N N N N N

MEMORANDUM AND ORDER

Ingrid Hjersted brings this dérsity suit against Lawrence Hjersted and William Fleming. Under
Kansas law, plaintiff asserts claims for breach of a settlement agreement, breach of fiduciary dutie

breach of contract and fraud. This matter comes before the Court on Defendants’ Joint Mption

Dismiss(Doc. #16) filed February 27, 2009. Defendants seek to dismiss the case pursuant|to RL
12(b)(7), Fed. R. Civ. P. for failure to join nesary and indispensable parties under Rule 19, Fe(d. R.
Civ. P. In particular, defendants agdskat plaintiff did not join thether beneficiaries and the trust apnd

estate on which her claims rely, and that joinder of these absent parties would destroy divers
jurisdiction. For reasons stated below, the Court sustains defendants’ motion.

L egal Standards

Under Rule 12(b)(7), Fed. R. Civ. P., the Courymtiamiss a case for failure to join a necesgary
and indispensable party under Rule 19. The Court exercises discretion in deciding a Rule [L2(b)

motion. Citizen Band Potawatomnidian Tribe of Okla. v. Collierl7 F.3d 1292, 1293(10th Cir. 1994)

(citing Navajo Tribe of Indians v. New Mexic®09 F.2d 1455, 1471 (10th Cir. 1987)). Defendants bear

the burden to produce evidence which shows the nattine interest possessed by an absent party and
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that such party’s absence will imp#ie protection of that interest. Sgitizen Band17 F.3d at 1293
Defendants can satisfy this burden with affidagftpersons having knowledge of the interest as
as other relevant extra-pleading evidence. i&ee

In deciding whether a person is indispensainiéer Rule 19(b), the Court applies a three-|

analysis._Se€itizen Potawatomi Nation v. Nortp248 F.3d 993, 997 (10th Cir. 2001). First, the Cd

determines under Rule 19(a) whether the partyégjaired or necessary party. A party is require|

(A) in that person’s absence, the court cannot accord complete relief
among existing parties; or

(B) that person claims an interedateng to the subject of the action and

is so situated that disposing of the action in the person’s absence may:
(i) as a practical matter impair or impede the person’s
ability to protect the interest; or
(i) leave an existing party subject to a substantial risk of
incurring double, multiple, or otherwise inconsistent obligations
because of the interest.

Fed. R. Civ. P. 19(a). If a persomrrégjuired, the Court must determiwhether joinder is feasible, i.¢

whether the person is subject to service of promedsvhether joinder will deprive the Court of subjs

matter jurisdiction._Citizen Potawatomi Natj&@#8 F.3d at 997. If the party is necessary but ca

be joined, the Court determines under Rule 19(b) hdreghe party is indispensable. To conclude {
a party is indispensable, the@t must find “in equity and good conscience” that the action shoul

proceed in the party’s absence. Fed. R. Civ. P. 19(b); Sac & Fox Nation of Mo. v.,N@dr.3d

1250, 1259 (10th Cir. 2001). In making this determination, the Court balances the following f

(1) the extent to which a judgment rendered in the person’s absence
might prejudice that person or the existing parties;

(2) the extent to which any prejudice could be lessened or avoided by:
(A) protective provisions in the judgment;
(B) shaping the relief; or
(C) other measures;
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(3) whether a judgment rendered in the person’s absence would be
adequate; and

(4) whether the plaintiff would have an adequate remedy if the action
were dismissed for nonjoinder.

Fed. R. Civ. P. 19(b). The Court exercises discratidietermining the weight of each factor. Thunger

Basin Coal Co. v. Sw. Pub. Serv. Ct04 F.3d 1205, 1211 (10th Cir. 1997).

Factual Backaround

The following facts are set out in plaintiff's complaint and the parties’ affidavits.

Norman Hjersted had three children: pldinta resident of Massachusetts, and Lawrepce

Hjersted and Karen Marker, both residents ofia. On May 18, 2000, Norman Hjersted execu
a trust agreement which established a revocable trust (“Norman’s Trust”). Norman’s Trust p
that it would become irrevocable upon his deathrnidm’s Trust named as beneficiaries the Ing
Hjersted Trust (“Ingrid’s Trust”), Lawrence Hjerstaad Karen Marker. Plaintiff is the sole beneficia
of Ingrid’s Trust. Lawrence Hjersted has renounced his interest in Norman'’s Trust in favor of h
Jared Hjersted. Jared Hjersted is a citizefrlofida and currently lives in Maryland. Lawren
Hjersted serves as thaustee of Ingrid’s Trust and Norman’s Trust. Lawrence Hjersted is als
general partner of the Hjersted Family Limited Partnership (“Family Partnership”) in which In
Trust was a partner for a time. In addition, Laveehljersted is president of a business called A
Iron.

On April 28, 2001, Norman Hijersted died. On November 19, 2001, the District Co
Leavenworth County, Kansasrmaiited his will to probaté. Norman’s Trust is the beneficiary

Norman Hjersted’s residuary estate. Lawrence Hjdrist the executor of Norman Hjersted'’s est

! The record does not include a copy of Norman’s Trust, Ingrid’s Trust or Normj
Will.
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which remains opeh.

William Fleming, a Kansas attorney, drafted Norman’s Trust, Norman’s Will and the F
Partnership agreement. Fleming has representstebae Hjersted individually and in his capacit
as executor of Norman’s Estate and trustee of ltgjficdust and Norman’s Trust. Fleming also ser
as attorney for Ingrid’s Trust, Norman’s Trust and the Family Partnership and has acted as

counsel for Agro-lron.

After Norman Hjersted diedplaintiff and Lawrence Hjersted began to disagree on Lawrernce’s

amily
es
=S

gene

handling of Ingrid’s Trust, Norman’s Trust, therkily Partnership and related matters. In Januarly of

2008, they met with their attorneys and made settlement proposals but did not reach an agreem

After a series of offers and counteroffers, onyM&, 2008, plaintiff’'s attorney sent Fleming a let

stating that she accepted Lawrence Hjersted’s setieoffer to (1) pay her $1,000,000 cash by Jul

fer

v,

2008; (2) immediately pay $25,000 to Ingrid’s Trust as reimbursement for attorneys’ fees; (3) by July

2008, provide her a $100,000 lo&a(t) guarantee that she would receive at least a $350,000 pa:

ymen

in the final settlement of Norman’s Estate andsty (5) provide “trust accountings for the year 2007”

and (6) assure her that “none of the other benefsian date has received any amounts other than

beneficial shares of the Norman Hjersted Ti@sher than loans which will be repaid upon final

settlement of the estate).” In exchange, plaimdtild release Lawrence Hjersted from all liability

his individual capacity, as executor of Norman’s Estédrustee of Norman’s Trust and Ingrid’s Tr

2

Lawrence Hjersted and Karen Marker.

3

2008 with no interest until settlement of Norman'ssfssand Norman'’s Trust and then with intere
for five years at the lowest government rate.
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Norman Hjersted’s surviving spouse, Maryam Hjersted, has litigated her spqusal
elective share of Norman’s Estate. Maryam bt is the stepmother of Ingrid Hjersted,

The letter stated that Lawrence Hjersted would loan plaintiff $100,000 by July 1,




and as managing partner of the Family Partnership Magel 2, 2008 Letter, attached as Exhibit G

Complaint(Doc. # 1)*

As trustee of Norman’s Trust, Lawrence Hjexd did not distribut$250,000 to Ingrid’s Trus

before distributing the remainder of the trust estateequired by the terms of Norman’s Trust. Flem

did not monitor Lawrence Hjersted’'s actions as trustee of Norman’s Trust and did not disd

plaintiff conflicts between his pgesentation of Lawrence Hjersted and his representation of Norr]
Trust, Norman’s Estate and Ingrid’s Trust.

As executor of Norman’s Estate, Lawrence Hjersted abandoned the Estate’s interestin A

stock and transferred the stock to himself. Leawee Hjersted told plaintiff that Agro-lron was not

profitable even though it had substantial value. l4e aked assets of Norman'’s Estate to fight
rulings to benefit his personalxtgosition. Fleming didhot adequately advise Lawrence Hjers
concerning disposition of the Agro-lron stock.

On many occasions, Norman Hjersted promisathpff that because he had given unspecif

business interests to Lawrence Hjersted, Lawrétjeested would purchase a house for plaintiff

4 The letter concluded as follows:

We would like to get the settlement documents drafted and signed within a week. .
.. L will provide the first daft of the agreement for yotgview if you would like me
to do so.

Id. In response, Fleming sent piaff's counsel an email which stated in relevant part as follow
| will pass this on to Lawrence. | am seneeryone looks forward to finally getting
these matters resolved. By the way,hage a mediation scheduled with Maryam
that is coming up in June. | anticipate tatwill invite Ingrid and/or you to attend
if you want to. | am not overly optimisttbat it will result in any positive progress,
but you never can tell.

Fleming email, May 13, 2008, attached as Ex. D to Comp(Bio¢. # 1).
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Boston. Lawrence Hjersted confirmed this agreenugpiaintiff, promised to purchase a house for

her

and on several occasions agreed to purchase a house for her at prices up to $1,400,000. Each 1

however, he gave excuses why bald not do so at that time. January of 2006, Lawrence Hjerst

stated that he would not purchase a house for plaintiff.

During the spring of 2000, on Fleming’s advitddgrman Hjersted transferred to Lawrence

Hjersted most of his interest in the Family Pargshé. At that time, Fleming and Lawrence Hjers

ed

knew that Kemira, an international company wittmiaority interest in Kemiron, wanted to purchase

Kemiron shares from the Family Partnership2003, Lawrence Hjersted distributed to Ingrid’s Tr
a one-third interest in the Family Partnership, therthased the shares of Family Partnership he
her Trust. Shortly thereafter, Lawrence Hjersted abldf the Family Partnership interest in Kemir
stock to Kemira. As result of these transactions, Lawrence Hjersted received $9,800,000
beneficiaries of the Estate received considerably less than their share of Norman’s Estate.

In Count I, plaintiff alleges that Lawrence Hjersted breached his agreement to (1) g

$1,000,000 in cash, (2) reimburse her $25,000 for legatddragrid’s Trust, (3) loan her $100,000 a

(4) guarantee that she would reeeat least $350,000 indHinal settlement of Norman’s Estate |i

exchange for her release of all claims againstfor “all liabilities, individually and in his position
as Executor, Trustee and managing generah@aft Plaintiff seeks $1,000,000 in cash, paymen
$25,000 to Ingrid’s Trust for legal fees, a $100,0@8n and enforcement of Lawrence Hjerste
guarantee that she would receive at leastdalitianal $350,000 in the final settlement of Norma
Estate.

In Count Il, plaintiff alleges that Lawrenceétgted and Fleming breached fiduciary duties
were negligent with regard to Ingrid’s Trust. Plaintiff alleges that Lawrence Hjersted breached fi
duties with respect to the administration of idgr Trust by selling to Kemira some 3,820 shares

-6-

IS

din

DN

and t

ve he

and

juciar

Kol




Kemiron stock — an asset of the Family Partnerstmd of the Norman Hjersted Trust — to ben

Lawrence Hjersted. She seeks an accounting of Ingrid’s Trust and damages in excess of $7*

bfit

,000.

In Count Ill, plaintiff alleges that Lawrenddjersted and Fleming breached fiduciary dutjes

regarding Norman'’s Trust. Plaintiff alleges thatvrence Hjersted made personal loans to himself fi
Norman’s Trust to protect his personal assets. Stieefualleges that as trustee of Norman’s Trust
violated a fiduciary duty to digsbute $250,000 to Ingrid’s Trust befone distributed the proceeds
Norman’s Trust to the three beneficiaries and that he failed to provide regular accountings re
Norman’s Trust. She also alleges that Fleming as the attorney for Norman’s Trust failed to
Lawrence Hjersted’s actions. Skeeks an accounting of Ingrid’s Trust and damages in exce

$75,000.
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In Count IV, plaintiff alleges that Lawrence digted as Executor of Norman’s Estate and

Fleming as attorney for the Estate breached fidyaaties and were negligent with regard to

Estate. Specifically, plaintiff alleges that Lamce Hjersted abandoned Agro-Iron stock, an ass

the Estate, and used the asset for his own benefit rather tharvioiggdiee value of the asset for the

Estate. Plaintiff further alleges that Lawrence Hgmtsised Estate assetdfigght tax rulings which
primarily benefitted his own tax position. She claina ts a beneficiary of&tEstate, she has suffer
more than $75,000 in damages.

In CountV, plaintiff alleges that Lawrence Hjezd breached fiduciary duties to Norman’s T
and Norman’s Estate when he caused the Estasdinguish ownership of valuable Agro-Iron sto
and took the value of the company for himself. &ies the Court to order Lawrence Hjersted to re
one-third of the value of Agro-Iron to Ingrid’s Trust, which she alleges exceeds $75,000.

In Count VI, plaintiff alleges that Lawrence Hgged breached his agreement with his father
his promise to her to buy her a house. She seeks $1,400,000 in damages.
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In Count VII, plaintiff alleges that Lawren¢gjersted fraudulently caused Norman Hjersteq

| to

transfer assets to the detriment of Norman’s EstadéNorman’s Trust. Plaintiff claims that Lawrence

Hjersted caused Norman Hjersted to allow Flemingtse his estate planning documents. She all
that Lawrence Hjersted engaged in self-dealing regjard to Norman’s Estate, the Family Partners
Midland and Kemira. She claims that as a residt,beneficiaries of Norman’s Trust and Norma
Estate have received less than their pro rata siitite estate. She sesdkamages in excess of $75,0

Defendants seek to dismiss this action becawsetiif has not joined Ingrid’s Trust, Norman
Trust, Norman’s Estate and the other beneficiameklegatees of Norman’s Trust and Norman'’s ES
(Karen Marker and Jared Hjersted). Defendantgtabse the absentees are indispensable partieg
that joinder would destroy diversity jurisdiction.aitiff responds that she seeks to recover dam
from defendants individually and not from the estateusts. She asserts this Court can adjudicate
count of the complaint without implicating the interests of any nonparty.

Analysis

Necessity of Parties

Pges

hip,

tate
5 and
hges

bach

As discussed above, the Court so®t decide whether the abssed are indispensable parties

under Rule 19(b) unless it finds that they are requirenecessary parties umdule 19(a). A party ig
necessary if

(A) in that person’s absee, the court cannot accord complete relief among
existing parties; or

(B) that person claims an interedateng to the subject of the action and
is so situated that the dispositiohthe action in the person’s absence
may:
(i) as a practical matter impair or impede the person’s
ability to protect the interest; or
(ii) leave a existing party sudgt to a substantial risk of
incurring double, multiple,or otherwise inconsistent
obligations by reason of the interest.

-8-




Fed. R. Civ. P. 19(a)(1). Bendants contend that the absgatties are necessary under each prong of

the Rule 19(a) analysis.

Defendants assert that without Karen Marker,daljersted, Norman’s Este, Norman’s Trus
and Ingrid’'s Trust, the Coturcannot accord complete reliedmong existing parties. _ Se
Rule 19(a)(1)(A). Defendants characterize Coasta claim for payment of $350,000 from Norma
Estate; Counts Il and Il as asserting that defendmatsched fiduciary duties isistee and attorney fd
Norman’s Trust and Ingrid'$rust; and Count IV aasserting that defendants breached fiduciary du
as trustee and attornéyr Norman'’s Estaté. Defendants contend thatgardless of the outcome ¢
plaintiff's claims, the other beneficiaries/legateeofman’s Trust and Norman’s Estate (Karen Mar
and Jared Hjersted) have substantially sinmiigarests in the subject of plaintiff's lawsuiDefendants
argue that they cannot receive complete relief absent these beneficiaries because even if thg
here, the judgment will not bind Karen Marker ancedaHjersted, who can assert similar claimg

beneficiaries of Norman’s Trust and Norman’s Estate.Ayees v. Graff 109 P.2d 202, Syl. 2 (Ka

1941) (in action construing will, legatees’ interests necessarily affected).
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Plaintiff points out that complete relief refers to relief between the persons who alreddy ar

parties to the action, not between a present padyaa absent party whose joinder is sought.

Champagne v. City of Kansas City, Kats7 F.R.D. 66, 67 (D. Kan. 1994) (FLSA action for overti

pay; defendant not entitled to compulsory joindeothier employees because parties could obtai
relief requested without joinder). Slasserts that the fact that otbeneficiaries could assert simil
claims against defendants does not alone make the other beneficiaries necessary partig

Augustine v. AdamaNo. 95-2489-GTV, 1997 WL 94263, at *1.(Ran. Feb. 3, 1997). In Augustin

> In their opening memorandum, defendaatldress only Counts | through IV.
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plaintiff brought malpractice claims against thmeys who drafted and administered her moth
will and trust. The court found that it could gramomplete relief without joinder of the oth

beneficiaries of the will and trust, even though threght have identical claims to plaintiff's. Skk

er's

1%
—_

at* 3. In Augustinghowever, plaintiff sought damages frdefendants and did not seek any recoviery

from the estate or trust. By contrast, here npiiseeks proceeds from Norman’s Estate and Norm

Trust, and any recovery would impact the assets of the Norman’s Estate and Norman’s Trust

AN'S

Defendants next argue that under Rule 19(a){{)(B<aren Marker and Jared Hjersted clajm

an interest relating to the subject of the action and are situated so that disposing of the actio

absence may as a practical matter impair or impede their abilitptiecptheir interest Defendants

contend that because plaintiff claims injury to idigr Trust as a beneficiagf Norman’s Estate an

Norman’s Trust, adjudication of plaintiff's claims will necessarily invateastruction of Norman’s

Estate and Norman’s Trust. Defentiaargue that the absent benetids and the Estate and Trust

therefore necessary parties to plaintiff's action. Bek v. Cohen,787 F.2d 1490, 1494 (11th Ci

1986) (generally in suits involvirtgust property, all beneficiariegoessary parties). Plaintiff respon

that each of her claims is famdividual relief only and does natffect the other beneficiaries ¢

Norman’s Trust or Norman’s Estate.
Count | alleges breach of a settlement agreement between plaintiff and Lawrence H

whom Fleming represented. Plaintiff argues thatisent parties do not claim an interest relate

the subject matter of the agreement. She cltiatsin the agreement, Lawrence Hjersted persor

N in th

hre
I.
[ds

f

jerste
d to

ally

guaranteed that she would receivieast $350,000 from Norman'’s Estét8he asserts that if she ddes

not receive the promised amount from the Estateyeace Hjersted — not the Estate — must make g

6 Plaintiff argues that the phrase “at leasgnifies that Lawrence Hjersted personall

guaranteed her that when the estate is finally settled, she will receive at least $350,000.
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on his promisé. Similarly, plaintiff notes that she seetamages for Lawrence Hjersted'’s breach

of

promise to reimburse $25,000 in legal fees for Ingridist.rAgain, she states that this claim is agajnst

Lawrence Hjersted individually and not as executdiafman’s Trust or Norman’s Estate. The clajm,

however, is based upon Lawrence Hjersted’s perfocmahhis duties as executaf Norman’s Estate

which remains open. The Court finds that dispgsof this claim in te absence of the othe

beneficiaries may as a practical matter impair their ability to protect their interest.

Defendants argue that Counts lidhgh IV deal primarily with ssets of Norman’s Estate ali
Norman’s Trust and thatlaintiff seeks relief which require®ustruction of the corpus of Norman
Trustand Norman'’s Estate, which affects the interests of the other beneficiaries because plaintiff

will affect the amount of funds ailable in the Trust and Estdt&SeeStevens v. Loomj223 F. Supp

534, 538 (D. Mass. 1963) (where beneficiary sues executor or trustee with regard to estate o

legatees or beneficiaries necessary parties becausatiests necessarily affected if corpus of es

! Because Norman’s Estate has not been settled, it appears that this aspect of
| may be not be ripe.

8 Specifically, in Count Il, plaintiff claimghat defendants breached fiduciary dutie
with respect to the administration of Ingrid’s Trust. Plaintiff claims that Lawrence Hijer

nd

'S acti

trust,

(ate

Cour

S
sted

improperly sold assets of Norman’s Trust, which affected Ingrid’s Trust because itis a beneﬂciary.
e

In Count Ill, plaintiff claims that defendantsreached fiduciary duties with respect to t
administration of Norman’s Trust. Plaintiff ajjes that Lawrence Hjersted made personal loang
himself from Norman’s Trust to protect his pamal assets. In Count IV, plaintiff claims tha]
Lawrence Hjersted breached fiduciary duties as exeotitdorman’s Estate. Plaintiff also allege
that Lawrence Hjersted took the assets of the Estate for his own benefit and used Estate 3
fight tax rulings to preserve his own tax position.

As noted, in their opening memorandum, defersldo not specifically address Counts \4
VI or VII. In Count V, plaintiff alleges that Laence Hjersted causedetltstate to relinquish
ownership of Agro-lron stock, #t he took the value of the mpany for himself, and that he

continued to operate Agro-Iron, where he was iBees and Chairman of the Board of Directors.

She claims that this caused the Esttn lose considerable valuen Count VI, plaintiff sues
Lawrence Hjersted for specific performance of his agreement to buy her a hou@eunt VI,
plaintiff claims that defendants’ fraudulent transféassets diminished the value of the Estate.
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or trust is affected). Plaintiff asserts that none of her claisezks to divest any funds from Normat
Estate, Norman'’s Trust or Ingrid’s Trusthe Court finds that as to Counts Il through IV, the ab:s

parties claim an interest relating to the subjecttenaf the lawsuit, @d the Court therefore mu

determine whetheatisposition of this action may as a practiceltter impede or impair their ability to

protect that interest. Séed. R. Civ. P. 19(a)(1)(B)(i).

As noted, in Count Il, plaintiff seeks damages an accounting for defendants’ breach of dy
with respect to the administration of Ingrid’s TruBlaintiff is the sole berfigiary of Ingrid’s Trust,
and the relief which she seeks will mmipact the interests of the abspatties. In Count Ill, plaintiff
alleges that defendants breached duties with regé&tdrman’s Trust, including that Norman Hjerst
made loans to himself from the Trust and faileprtwvide regular accountings of Norman’s Trust. §

also claims that contrary to the terms of Nams Trust, Lawrence Hjersted failed to distriby

S

sent

5t

ties

ed

bhe

Ite

$250,000 to Ingrid’s Trust before he distributeé ttemainder of the trust estate to the three

beneficiaries of Norman’s TrusAs with Count Il, plaintiff claimghat she seeks relief which would

not impact the corpus of Norman’s Trusiit only her individual interests. SBeeley 74 F.2d at 356

(not necessary to join other heirs when plainstigng for relief only with respect to their individu

o In Rippey v. Denver United States Nat'l BagKO0 F. Supp. 704 (D. Colo. 1966), the
court noted that the modern Rule 19 analysis doesely upon rigid categories, stating as follows$

[The Rule 19] general philosophy calls foredfort to retain jurisdiction of the case
where the interests of substantial justice require it even though under the old
definitions the absent parties might hold a joint interest with the parties before the
court and would be thus regarded as indispensable under the old practice.

Id. at 708 (in action against trustee bank for breach of duties, declining to dismiss under R
because relief sought to benefit all beneficiaries)egident Tradesmens Bank & Trust Co.

Patterson390 U.S. 102, 117-119) (1968) (determinatiowbé&ther party must be joined governe
by flexible standard under Rul®, not by using conclusory classifications to describe props
rights).
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interests). The Court notes, however, that iffiifisucceeds in obtaining a distribution from Norma
Trust, it will diminish the corpus of the trust. SEek, 787 F.2d at 1494 (where judgment in favor
one trust beneficiary could adversalfect absent beneficiaries’ interests, absent beneficiaries s
be joined if feasible). Further, although Colihdoes not specifically seek an accounting of Normg
Trust, her claim will require an accounting. $@&e(where plaintiffs sought accounting of trust,

beneficiaries necessary for just adjudication).Cbount IV, plaintiff claims that she seeks dama
which she individually suffered from defendants’ neisduct in administering the Estate. As a pract
matter, this claim puts at issue dedants’ handling of the entire Estate as executor and attorney

Court finds that the absent parties are necessary under the second prong of Rule 19(a).

'S
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Under the third prong of Rule 19(a), defendargs alrgue that Karen Marker, Jared Hjersted,

Ingrid’s Trust, Norman’s Trust and Norman’s Estate required parties who claim an interest in
subject matter of the action and are so situatedtibatabsence will leave an existing party subjeg
a substantial risk of multiple oraonsistent obligationsFed. R. Civ. P. 19(a)(1)(B)(ii). Defendan
argue that if plaintiff prevails in this action, defiants could face further litigion to determine damags
due to the absent parties, in ttiety will have similar claims againdefendants. Plaintiff responds th
defendants will not be subject taconsistent liabilities because defentkawill be able to meet the
obligation to both plaintiff irthis action and the other parties in future proceeditig&intiff succeeds

in obtaining a distribution from Nman’s Trust or Norman’s Estate, however, it will diminish

corpus of the Estate and Trust. Jeéek, 787 F.3d at 1490lf the other beneficiaries then bring suit,

defendants could face inconsistebtigations. The Court finds th#éte absent parties are necess

under this prong.
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Il. Feasibility Of Joinder
Because the absent trust beneficiaries, as well as Norman’s Trust and Norman’s Es

Ingrid’s Trust, are necessary parties, the Cowst determine whether joinder is feasible vileether

fate ¢

the absent persons are subject to service of process and whether joinder will deprive the Court ¢f sub

matter jurisdiction. Fed. R. Civ. P. 19(a)(1); Citizen Potawatomi Na#é8 F.3d at 997; Salt Lake

Tribune Pub. C0320 F.3d 1081, 1097 (10thrCR003). Here, the parties appear to assume that the

absent persons are subject to service of process.

The Court must consider whether the citizenship of the parties to be joined would destro

diversity jurisdiction. As noted, gintiff is a citizen of Massachuse. Defendant Lawrence Hjerst¢d

is a citizen of Florida, and defendant William Flemis a citizen of Kansas. Karen Marker and Jared

Hjersted are both citizens of Florida. Nams Estate is a citen of Kansas._ Se28 U.S.C.

§ 1331(c)(2) (estate assumes same state of citizenship as decedent). Norman’s Trust is a

citize

Massachusetts (Ingrid Hjersted’s state of citizg)sdnd Florida (Karen Marker and Jared Hjerstgd’s

state of citizenship). Se&gan Juan Basin Royalty TrustBurlington Res. Oil & Gas Co., L,B88 F.

Supp.2d 1274, 1280 (D. N.M. 2008) (trust takes on cisizgnof beneficiaries when suit brought |i

name of trust).

When considering whether joinder under RL@ewill destroy subject matter jurisdiction, the

Court must align the parties according to the pugmdshe suit and the primary and controlling matter

in dispute. _Se&ymes v. Harris472 F.3d 754, 761 (10th Cir. 2006)tifeg City of Indianapolis v.

Chase Nat'l| Bank314 U.S. 63, 69-70 (1941)). Here, the purpafgaaintiff's suit is to recover fund

from Norman’s Trust and Norman’s Estate. Thenpry matter in dispute is whether defendants h

b

ave

improperly administered the Trust and Estate. Karen Marker and Jared Hjersted, as benefigiaries

Norman’s Trust and Norman'’s Estate, would appebetproperly aligned as plaintiffs. They are b

-14-
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citizens of Florida, and defendantuance Hjersted is also a citizenFdbrida. Thus, joinder of Kare
Marker and Jared Hjersted as plaintiffs would divest the Court of subject matter jurisdizreal.

Hjersted became a beneficiary aseault of his father’'s declinatn, and thus codlbe possibly bg

properly aligned as a defdant. As for Karen Marker, the redacontains no eviehce which suggests

that she is properly aligned aslefendant. It thus appednat joinder is not feasible.

[1I. Indispensability Of Parties

Because Jared Hjersted and Karen Marker are required or necessary parties and join

apparently is not feasible, the Court next addes whether they are indispensable parties ynder

Rule 19(b)._SeRishnel] 94 F.3d at 1412. To conclude that ay#s indispensable, the Court mu

find “in equity and good conscience” that the actiobowdd not proceed in the party’s absence. Fed.

Civ. P. 19(b); se8ac & Fox Nation240 F.3d at 1259. In making tlistermination, the Court balanc

the following factors:

(1) the extent to which a judgment rendered in the person’s absence
might prejudice that person or the existing parties;

(2) the extent to which any prejudice could be lessened or avoided by:
(A) protective provisions in the judgment;
(B) shaping the relief; or
(C) other measures;

(3) whether a judgment rendered in the person’s absence would be
adequate; and

(4) whether the plaintiff would have an adequate remedy if the action
were dismissed for nonjoinder.

Fed. R. Civ. P. 19(b).

A. Potential For Prejudice

Lawrence Hjersted asserts that if he prevailgareseek reimbursement of attorney fees f

Norman’s Trust, and depletion of trust money vdadirectly impact Karen Marker and Jared Hjers
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as beneficiaries of Norman’s Trust. $&8.A. § 58a-1004 (court may award attorney fees to any party

to be paid by another party or from trut)f the Court determines thtite plaintiff's suit is groundlesg

however, the Court can charge defendants’ attorneys’ fees against plaintiff's shaie. Faetiff

argues that the other beneficiaries (the sister son of Lawrence Hjersted) are unlikely to pursue

litigation against him, Plaintiff's Respon@@oc. #26) at 16 (citing Austin fFéworks, Inc. v. T.H.E. Ins.

Co., 809 F. Supp. 829, 831 (D. Kan. 1992)), and thaCitnert must look to the practical likelihood

rather than mere possibility — of prejudice due to subsequent litigation if the case is not dismissed. T

case arises from disputes between close family raesnbowever, and none of the absent beneficiaries

have waived any rights or claims regarding defatglaconduct which is the subject of this lawsl
The Court concludes that this factor weighs in favor of dismissal.

B. Protective Measures To Lessen Or Avoid Prejudice

Plaintiff suggests that if thedDrt finds possible prejudice to abs@arties, it can protect the

interests by setting aside funds. $¥aintiff's Respons€Doc. #26) at 15 (citing Atwood v. Rhod

Island Hosp. Trust Cp275 F. 513, 519 (1st Cir. 1921) (district darould direct executor to retain pg

it.

-

e

of estate to protect interests of absent residoangficiary)). The Court could impose such measures

in this case. This factor weighs against dismissal.

C. Adequacy Of A Judgment In This Action

Plaintiff asserts that she can obtain all religfuested in this action. As defendants point (

however, the adequacy of a judgment relates tadeguacy of the dispute’s resolution, rather t

10 Plaintiff notes that Count | seeks $350,000 damages for breach of the settlg
contract from Lawrence Hjersted individually amok from Norman’s Estate. Similarly, plaintiff
notes that she seeks damages for Lawrence Hjersted’s breach of the settlement agreement
to reimburse $25,000 in legal fees for Ingrid’s Truagain, she states that this claim is again
Lawrence Hjersted individually and not as executor of Norman’s Trust or Norman’s Estate.
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plaintiff's interests. _Se®avis v. United States843 F.3d 1282, 1292-93 (10th Cir. 2003) (concgern

underlying this factor not plaintiff's interest btitat of courts and public in complete, consistent

efficient settlement of controversies). Here, Kaharker and Jared Hjersted could bring further

litigation concerning defendants’ handling of Normafrast and Norman'’s Estate, and that litigatjon

could result in inconsistent determinations with regatte distribution of assets from Norman’s Trjist

and Norman’s Estate. This factor weighs in favor of dismissal.

D. Whether Plaintiff Will Have An Adequate Remedy

Defendants assert that plaintifis an adequate remedy if the Court dismisses this action.
note that Norman’s Estate remains open in state andtassert that plaintiff can file suit in state cg
and obtain complete relief along with all necessary and interested parties. In a footnote,
suggests that defendants may assert defenses in state court including “jurisdiction/ver
limitations.” Plaintiff does not specify any fackgwever, which would bar a state court claim.

The Court finds that the plaintiff would haveadequate remedy in state court in Kansas, w
Norman’s Estate is currently open, and where she may bring all claims against defendants
beneficiaries and parties interested in Norman’s Estate and Norman’s Trust. The availabilit
adequate remedy is not sufficient by itself to dismiss a case under Rule 19, but when this
combined with other factors discussed aboveCiiert finds that dismissal is appropriate. Seess

Timbers Oil Co. v. Rosel Energy, Ind67 F.R.D. 457, 460 (D. Kan. 1996).
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IT ISTHEREFORE ORDERED that Defendants’ Joint Motion To Dismid3oc. #6) filed

February 27, 2009 be and herebpisSTAINED. The case iBISMISSED.
Dated this 14th day of September, 2009 at Kansas City, Kansas.
s/ Kathryn H. Vratil

KATHRYN H. VRATIL
United States District Judge
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