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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

JAMES E. BEAN, individally, doing business )
as Bean’s Towing and Auto Body and as )
Next Friend for J.R.B., a minor, )

Aaintiffs,

V. CasdNo. 008-2422-JWL

— N e

STEVEN NORMAN, Sheriff of Cherokee )
County, Kansas, in hisdividual and official )
Capacities, )

KENT SOUCY, Undersh#f of Cherokee )
County, Kansas, in his individual )
andofficial capacitiesand )

KEITH MARSHALL, Deputy of Cherokee )

County, Kansas, in his individual )
andofficial capacities, )
)
)
Defendants. )
)

MEMORANDUM AND ORDER

Plaintiff James E. Bean, a tow truck ager in Cherokee County, Kansas, brings
this action against individuals employedthg Cherokee County Sheriff's Department,
alleging a host of anti-trust and constitutibclaims based upon the policies of the
Sheriff's Department in referring tow callén addition, Mr. Bean brings claims on
behalf of himself and his min@on that stem from their asteoutside of a strip club in

Galena, Kansas on July 20, 2007. In palér the plaintiffs claim that they were
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wrongfully arrested after protesting outsmfehe strip club in retaliation for their
exercise of various constitutionally protecteghts, that defendants conspired to
effectuate these unlawful arrests and thatarrests violated several of their
constitutional rights. Plaintiffs also briragclaim for false imprisonment. This matter
comes before the Court on defendants’ Mofior Judgment on the Pleadings, pursuant
to Fed.R.Civ.P. 12(ddoc. #67) [hereinafter “the Motn§]. For the reasons set forth
below, the Court grants plaintiffs lemto amend their complaint by February'12010*
Therefore, the Court denies the Motibaif without prejudicerecognizing that
defendants may wish to reassert certaguarents after plaintiffs file their amended

complaint?

! In addition to specific areas where ptiffs seek amendmenf their complaint,
plaintiffs desire to amend counts I-VIII ofdltomplaint to includelaims for supervisory
liability. The Court grants plaintiffs leave gomend the complaint @dd such claims, but
cautions plaintiffs that the significantmber of previous amendments will weigh
significantly if the Court must consider afuture requests for aemdment. The Court
denies the Motion to Amend fdieby plaintiffs (doc. #87), as it contains an attached
“Third Amended Complaint” tat is not consistent with the Court’s rulings here.
However, plaintiffs are hereby permitted tparately file an amended complaint.

2 Defendants contend that tf@®urt is precluded from peitting plaintiffs to amend the
complaint because ¢y failed to comply vwth Fed.R.Civ.P. 7 oD. Kan. Rules 7.1 or
15.1. However, “[i]t is settled that the graritieave to amend the pleadings pursuant to
[Fed.R.Civ.P. 15(a) iwithin the discretion of the trial court.Miller v. Bd. Of Educ. of
Albuquerque Public Schogl§65 F.3d 1232, 1249 (1@ir. 2009) (citingZenith Radio
Corp. v. Hazeltine Research, Ind01 U.S. 321, 330, B|.Ct. 795, 28 L.Ed.2d 77
(1971)). The Court certainly understands defetglabjections to allowing plaintiffs to
amend their complaint at this late date afitey have had the benefit of having the
weaknesses in their case exposed. Howgla@ntiffs have not previously sought to
amend their complaint in tface of a challenge to isufficiency. Moreover, these
timing considerations are largely attributatdehe manner in which defendants elected
to handle the sufficiency of the allegationghe complaint. Rathéhan challenging the



|. Background

Plaintiff James E. Bean owns a togiand auto bodgusiness in Cherokee
County, Kansas. The Cherok@eunty Sheriff's Department (“Sheriff's Department”)
dispatches requests for towllsaeceived when a drivevithin the coutty or on the
highway needs tow services. The Sheriff's Department also dispatches tow requests
generated by the police department in @Gddus, Kansas. With most of these tow
requests, the driver does not express a mréerfor a particulaow company. Such
tow calls are known as “nonpreference callsii. Bean claims that he does not receive
nonpreference tow calls which he is entitled underehCherokee County Wrecker
Rotation Policy (“the Rotation Policy”)According to Mr. Ban, the Sheriff's
Department instead favors incumbent busses and those that maintain political or
social affiliations with the Sheriff's Department.

Shortly after Mr. Bean began operatimg towing business in Cherokee County,
he received a phone call from Pat Collins, ranier sheriff presently serving as a County

Commissioner. Mr. Collins stated to Mr. Beaattbhne of Mr. Collins’s friends had been

sufficiency of the comlpint by way of a Rule 12(b)(6hotion to dismissnuch earlier in
the proceedings, defendants waited to file this present mmiigudgment on the
pleadings. This consideratioocpmbined with théact that the plaintiffs ought to be
afforded an opportunity to test their claim on theitaef the underlying facts and
circumstances may be a proper subject of rdfiefman v. Davis371 U.S. 178, 182, 83
S.Ct. 227, 9 L.Ed.2d 222 (1962), leads the €tmuconclude that plaintiffs should be
given an opportunity to amend their complaint.

® Consistent with the well-establishedrslard for evaluating a motion to dismiss
pursuant to Fed.R.Civ.P. 12(b)(6), and #fere a motion for judgment on the pleadings
pursuant to Fed.R.Civ.P. 12(c), the Caatepts as true all well pleaded factual
allegations in plaintiffs’ complaint.



charged too much for towingrseces. Mr. Collins informedAr. Bean that he had better
drop his prices. Mr. Bean then asked Kollins what amount ahoney he believed
should be charged irestd, and Mr. Collins replied thatiigs would not be good for Mr.
Bean unless he dropped his prices. Mr. Begiarded this as a threat by Mr. Collins to
influence how the Sheriff's Departmenstitibutes nonpreference tow requests.

After receiving this phone call, Mr. Bediad a meeting with the undersheriff of
Cherokee County, defendant Kent Soucyt. Sbucy heads the division that dispatches
tow requests. Mr. Bean notified Mr. Soucytioé conversation he had with Mr. Collins.
Mr. Soucy told Mr. Bean “we gt had a meeting about youMr. Bean interpreted this to
mean that Mr. Soucy metitl the sheriff of Cheroke€ounty, defendant Steven
Norman, “because Collins remainedluential within the dpartment since he forfeited
his office.” Mr. Soucy then told Mr. Beamot to worry about it.”

After this conversation with Mr. Soucthe Sheriff's Department began to
manipulate the existing system of tow digpes to the prejudice of Mr. Bean. If a
customer specifically requested Mr. Beasesvices, the Sheriff's Department would
penalize Mr. Bean by denying him the nagnpreference call. Mr. Soucy and Mr.
Norman also allegedly discriminated agaist Bean in the number of nonpreference
tow requests they referred to him. Moreguke City of Columbugformed Mr. Bean
that he would no longer be entitled to reestiow referrals because his towing business

was not physically locateditliin Columbus. Mr. Bean pi@oned the City of Columbus

* In his memorandum in opposition to the grsmotion, Mr. Bean also indicated that he
understood the meeting to include Mr. Collinsplaintiffs seek to allege that Mr.
Collins was present at the meeting, toenplaint should fect this.
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concerning this exclusionary tow policy to aeail. The City of Columbus then notified
the Sheriff's Department that Mr. Bean waulot be permitted teceive tow referrals
and directed the Departmentrtake refer all nonpreferentaw requests to the two tow
services located within Catbus’s physical boundari@sAccording to Mr. Bean, these
actions were taken in retaliation for Mr. Bgagtitioning the City ofColumbus to change
its tow policy.

On July 20, 2007, M Bean and his minor son J.RjBined other individuals in
protesting outside of Sengatis Gentlemen’s Club in Galertgansas (“the strip club”).
Before the protest, defendant and demlngriff Keith Marshall (“deputy Marshall”)
notified Mr. Bean and another protestor thaytivere free to protéso long as they
remained off private property and did notl y the strip club employees or patréns.
However, employees of the strip club filed “bkess” complaints tensure the removal
of Mr. Bean and J.R.B. Apparently cleimployees had complained about Mr. Bean’s
languag€, and deputy Marshall consequently ateel both J.R.B. and his father, while
choosing not to arrest other, similarly sited protestors. According to Mr. Bean,

Deputy Marshall effectuated this arrest withptperly investigating the complaints of

> The two tow services located within l@mbus were Mike'ollision Center and
Glasgow Body and Frame.

® Mr. Bean had previously preached and prhin the presence of strip club employees
and patrons.

’ Although the facts in the corgint regarding Mr. Bean andRIB.’s arrest are laid out
in a rather convoluted manndrappears that the club emogkes complained that Mr.
Bean had described the strip club as a “whoremonger” and the employees of the strip
club as “prostitutes” who wodl“go to hell.” Mr. Bean ad J.R.B. apparently notified
Deputy Marshall that they dinot use such terminologyut Deputy Marshall failed to
properly investigate and instead arrested them on the bakis cdmplaint by the strip
club employees.



the employee8. Plaintiffs claim that their arrestvere unlawful, as deputy Marshall did
not have probable cause to atrthem. They also allegleat Mr. Norman and Mr. Soucy
failed to properly train deputylarshall in the legal constints upon the ability of an
officer to arrest a protestor. Plaintiffsich that their arrestnal subsequent detentfon
violated several constitutional protectiomgldhat the defendant®nspired to arrest
them in retaliation for Mr. Bean’s exercisecertain constitutional rights, including his
decision not to associate wite Sheriff's Department ats employees and his decision

to petition the City of Columbd®regarding its exclusionary tow referral policy.

Il. Standards for a Motion for Judgment on the Pleadings
A motion for judgment on the pleadingsdem Rule 12(c) is analyzed using the
same standard that applies to a Rule 1Bflbyotion to dismiss fofailure to state a
claim. Park Univ. Enters., lo. v. Am. Cas. Cp442 F.3d 1239, 1244 (1ir. 2006).
The Court will dismiss a cause of action for fealio state a claim only when the factual
allegations fail to “state a claim telief that is plausible on its faceBell Atlantic Corp.
v. Twombly 127 S.Ct. 1955, 1974 (Q0), or when an issue of law is dispositideitzke
v. Williams 490 U.S. 319, 326 (1989). The cdmpt need not contain detailed factual

allegations, but a plaintiff’sbligation to provide the grouls of entitlement to relief

® For example, plaintiffs asgehat Deputy Marshall failetb view the videotape that
J.R.B. had been making tife evening’s protests.

 Mr. Bean and J.R.B. were transporteggity where Mr. Bean was confined for over
three days. The governmatitl not prosecute Mr. Beanrfhis conduct on the evening
of July 20"

191t is unclear whether plaintiffs allegleat Mr. Bean “petitioned” the Sheriff’s
Department as well as ti@ty of Columbus.
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requires more than labels and conclusiorfsyulaic recitation of the elements of a
cause of action will not doBell Atlantic 127 S.Ct. at 1964-65. The court must accept
the facts alleged in the complainttase, even if doubtful in facid. at 1965, and view all
reasonable inferences from thoaets in favor of the plaintiffTal v. Hogan 453 F.3d
1244, 1252 (18 Cir. 2006). Viewed as such, the “[flaal allegations must be enough to
raise a right to relief above the speculative lev8&éll Atlantic 127 S.Ct. at 1965
(citations omitted). The issue in resolvinghation such as this is “not whether [the]
plaintiff will ultimately prevail, but whethethe claimant is entitletb offer evidence to
support the claims.'Swierkiewicz v. Sorema N,A34 U.S. 506, 511 (2002) (quoting

Scheuer v. Rhode416 U.S. 232236 (1974)).

[1l. Discussion

A. Deprivation of Due Process Basgpon a Failure to Refer Tow Calls

The first count of plaintiffs’ second anded complaint asserts a claim under 42
U.S.C. 8§ 1983 for the allegedptevation of Mr. Bean'’s propéy interest in tow referrals
without due process of law, in violatiaf the Fourteenth Amendment. Defendants
contend that this count mus¢ dismissed because Mr. Bean has not established that he
has a recognized propertytenest in receiving tow refial calls from the Sheriff's
Department, as he has notied to any state law entittjy him to tows and did not
allege the existence of a “mutual explgriderstanding” that he would receive tow

referral calls.See Abercrombie v. City of Catoosa, Oks96 F.2d 1228, 1231 ({aCir.



1990) (explaining that a property interest naage from such sources “'state statutes,

local ordinances, established rulesputually explicit understandings.™ (quoting
Dickenson v. Quarber@44 F.2d 1435, 1437 ({ir. 1988)). In response, Mr. Bean
attached a “Cherokee CayrCommunications Wrecker Rotation Policy,” which he
believes shows that there was a mutuallplicit understanding that the towing
companies placed on the ridta list would receive nonpference tow calls in a non-
discriminatory manner. Mr. Bean also seldes/e to amend his complaint to clarify his
position on the existence of a “mutual explianderstanding.” In light of the attached
policy and arguments regarding the existenf a “mutual explicit understanding,” the
Court finds it appropriate to grant Mr. Beanésjuest for leave to amend the compl&int.
See Brever v. Rockwell Int'l CarplO F.3d 1119, 1131 (£@ir. 1994) (explaining that
dismissal with leave to amendappropriate “if it is at alpossible that the party against

whom the dismissal is directedn correct the defect in the pleading or state a claim for

relief.”) (Quotation anditations omitted).

B. Retaliation for the Exercis# First Amendment Rights
In count two, Mr. Bean contends tliaé defendants failed to give him all tow

referrals to which he was entitled in retaliation for his exercise of constitutionally

1 In response to Mr. Bean’s argument® ttefendants contend that the wrecker policy
should not be considered as it was cmitained within the pleadings, and that,
regardless, the policy establishat a mutually explicit undgtanding did not exist. As
the Court grants Mr. Bean leave to amersldumplaint, however, the Court believes that
it would be more appropriate to address idsue of whether the policy establishes a
mutually explicit understandg after amendment.
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protected rights, specifically his rights tedrspeech, to freely associate, and to petition
the government for redress. The defendeotdend that this claim fails as a matter of
law for various reasor$,including Mr. Bean’s failuréo specify the constitutionally
protected actions that he took thesulted in the wrongful retaliatidfl. As the Court
grants Mr. Bean'’s request &mnend his complaint, the Coueserves any opinion on the

sufficiency of Mr. Bean’s liegations in count two.

C. Conspiracy

In count three, Mr. Bean claims undectan 1983 that the defendants conspired
to arrest him in order to “punish” himrfdis decision to engg in constitutionally
protected activities—namely, choosing noassociate with membeof the Sheriff's
Department, speaking out against the towrrafeolicies of the Sheriff's Department,
and petitioning the government for redressisfgrievance regarding the tow referral
system. In response, defendants askattthe Local Government Anti-Trust Act
(“LGAA”) bars Mr. Bean’s claim and that, iany event, Mr. Bean has not adequately

alleged the existence of a conspiracy. TharCdid not construe cmt three as alleging

12 Aside from arguing that this count of thengolaint lacked sufficient detail, defendants
asserted that Mr. Bean failed to dentogie that the actions he took qualify as
constitutionally protected activity.

3 Mr. Bean actually stateid his second amended colaipt that the defendants
retaliated against him because (1) he choog$do associate with defendants Norman and
Soucy, (2) he engaged in constitutiongiptected speech and (3) he petitioned the
government for redress of his grievamegarding the tow referral policies of the
Sheriff's Department. He dinot explicitly state in theomplaint that the defendants
retaliated against him for his activities at the strip club on the night of J#jy2207.
Rather, he asserted that twmplaint alleged retaliation dhis basis because count two
incorporated all prior paragraphs by reference.
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the existence of a conspiracy to deny MraBéow referrals and plaintiffs have not

clearly specified whether theytended count three to do so. However, plaintiffs asserted
in their response to the Motion that the def@nts conspired to discriminate against Mr.
Bean in terms of the tow referrals he received. As the LGAAdicability to the
allegations contained in count three may hingen precisely what gintiffs allege the
defendants conspired to do, the Court resgany opinion on thedal issues raised by

the defendants, as well as whether plaintiise adequately alleged the existence of a
conspiracy. Defendants may reassert themmslafter amendment the complaint if

they so desire.

D. Sherman Act Violations

In count four, plaintiffs allege that fandants conspired with others and engaged
in an enterprise to direct business to other tompanies, all in aeffort to restrain and
monopolize trade in interstat®@mmerce, in violation of Sgons 1 and 2 of the Sherman
Antitrust Act. Plaintiffs seela permanent injunction abdiisig the current geographical
restrictions of the tow referral policy and ddishing a neutral tow referral system. In
response, the defendants contend that th&A_@rohibits plaintiffs’ Sherman Act claim,
and that plaintiffs thereforeannot establish a probability sficcess on the merits of their
claim, a prerequisite to injunctive relief. Deflants also allege that the plaintiffs cannot
demonstrate irreparable injury or a lackadequate legal remedies, as plaintiffs might
recover damages if the Sheriff's Departmertiict denied Mr. Bean tows in retaliation
for his exercise of First Amendment rightBlaintiffs concede that the LGAA would
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preclude an award of damages against thendafés acting in their individual capacities,
but state that they seek only injunctive refmfthe defendants’ algged violation of the
Sherman Act and that they have sufficiersigted a claim fanjunctive relief.

As the Tenth Circuit has explained, ttB8AA was intended as a response to “an
increasing number of antitrustitg) and threatened suitsaticould undermine a local
government’s ability to goverin the public interest.”GF Gaming Corp. v. City of
Black Hawk, Colqg 405 F.3d 876, 885 (0Cir. 2005) (quotingrarabiski v. McAlester
Reg’l Hosp, 951 F.2d 1558, 1564 (£@Cir. 1991)). To this end, the LGAA “precludes
the courts from awarding monetary relogf antitrust claims brought against local
government entities. Thatcher Enterprises. Cache County Corp902 F.2d 1472, 1477
(10" Cir. 1990). Specifically, the Act providésat “[n]Jo damages, interest on damages,
costs, or attorney’s fees may be recoverecusdction 4, 4A, or 4C of the Clayton Act
(15 U.S.C. 15, 15a, or 15c) froany local government, or official or employee thereof
acting in an official capacity.” 15 8.C. § 35(a). The L&A encompasses claims
seeking damages for violatis of the Sherman AcGF Gaming Corp.405 F.3d at 885.
However, the Act does not preclude thisu@t from awarding injunctive or declaratory
relief. Thatcher Enterprise902 F.2d at 1477See also Pittsburg County Rural Water
Dist. No. 7 v. City of McAleste211 F.3d 1279 (fbCir. 2000). As plaintiffs now
clearly limit their requested relief to arjunction, the Court rejects the assertion of
defendants that the LGAA batfse claim and, consequently, the interrelated argument

that plaintiffs cannot establish agpability of success on the merits.
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However, defendants also argue thatrytitis are not entitled to injunctive relief
because they cannot demonsteither that they will be irreparably injured or that they
lack adequate legal remedids. the complaintMr. Bean asserted that he would suffer
irreparable injury becaus@npreference tow calls are curtly given toother towing
companies and that this permsisch companies @ain an “unfair market advantage” by
establishing contacts with customers who migkn later request that particular tow
company. Moreover, Mr. Bean explainedith calculation of damages from the failure
of defendants to refer tow calls wouldibgossible. Nonetheless, defendants contend
that Mr. Bean cannot establisheparable injury or an adequate legal remedy because
Mr. Bean would have an adequate remedheiuccessfully demonstrates that he was
denied tow referrals in retaliation for theeegise of his First Amendment rights.

“For a party to obtain @ermanent injunction, it must prove: (1) actual success on
the merits; (2) irreparable harm unless thangjion is issued; (3) éhthreatened injury
outweighs the harm thatehnjunction may cause the opposing party; and (4) the
injunction, if issued, will not advee$y affect the public interest.”Southwest Stainless,
LP v. Sappingtors82 F.3d 1176, 1191 (£ir. 2009) (quotingPrairie Band
Potawatomi Nation v. Wagnpa76 F.3d 818, 822 (1(Cir. 2007)). Irreparable harm
may be found where evidenseggests that it will be “impossible to precisely calculate
the amount of damages plaintiff will suffericluding where the birsess may lose an
unascertainable number of customdk. See also Equifax Servs., Inc. v. H8@5 F.2d
1355, 1361 (19 Cir. 1990). A company may alsoffar irreparable harm where it will
be disadvantaged in the competitive marketpl&ee, e.g., Domion Video Satellite,

12



Inc. v. Echostar Satellite Corp356 F.3d 1256, 1264 (T((Eir. 2004) (listing factors
indicating irreparable harm where there hasrban alleged breach of a covenant not to
complete or an exclusivity provision). M. Bean has alleged difficulty in calculating
damages as well as a potential loss irchmmpetitive foothold irCherokee County, the
Court concludes that Mr. Bean has sufficiemtligged irreparable injury to state a claim
for injunctive relief that is “plausible on its faceBell Atlantic Corp. v. TwombJyi27
S.Ct. 1955, 1974 (2007).

The defendants argue that Mr. Bean cdrm@monstrate irreparable injury or a
lack of adequate legal remedies becausemedy will exist irthe event Mr. Bean
successfully establishes thdticals at the Sheriff's Depément retaliated against him
for exercising his First Amendment rights. the contrary, as defendants have pointed
out, Mr. Bean has no damages remedy for tamche asserts ineéhcount for which he
seeks an injunction, a violation of the Shan Act. Thus, permanent injunctive relief
might turn out to be aappropriate remedySee Tri-State Genelian and Transmission
Ass'n, Inc. v. Shoshone River Power, 1874 F.2d 1346, 1353-54 (1Cir. 1989)
(explaining when the remedy at law will Heemed inadequate and injunctive relief
therefore potentially appropriate). The fdwat Mr. Bean might receive compensation
for the defendants’ additional violation lois First Amendment rights has no bearing
upon whether he has an adequate remelinafor the defendantsilleged violation of

the anti-trust laws.

E. Violation of the Due Processdtise and Equal Protection Clause
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In count six of the second amended ctanmp, plaintiffs contend that their
unlawful detention deprived Mr. Bean of his libeinterest and of his property interest in
receiving tow referrals to which he was entitliedyiolation of the Due Process Clause of
the Fourteenth Amendmenin addition, they assert thidfitey were selectively chosen for
arrest while others similarly situated were permitted to contmg@ging in protest
activities outside the strip club, in violationtbe Equal Protection Clause. In response,
defendants argue that the claims plaingfésert are properly governed by the Fourth
Amendment, as a more specific textual sowfoeonstitutional protection, rather than the
Fourteenth. Defendants also argue thatibert should dismiss the due process claim
because (1) the plaintiffsifad to demonstrate that théave a recognized property
interest in receiving tow referral calls, @gplained in greater detail in the section
concerning count one of the complaint and (2) the plairdifisiot explicitly state that
their arrest and detention resdli@ any lost towing jobs, buather merelyhat Mr. Bean
lost the right to receive tow referrallisaduring the period of his arrest.

As plaintiffs concede, the Fourth Am#ment generally governs claims asserting
wrongful arrest and detentiorlhus, in count five aothe second amended complaint,
plaintiffs assert a claim under Sectid®83B that defendants violated the Fourth
Amendment by unlawfully arresting thenitout probable cause. However, selective
enforcement of the law may provide the bésisa wholly separate claim under the Equal
Protection ClauseSee Marshall v. Columbia Lea Regional Ho845 F.3d 1157, 1166-
69 (10" Cir. 2003) (concluding that thev@r court improperly granted summary
judgment where the plaintifilaged that a traffic stop andsulting arrest violated his
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equal protection rights because they were based upon racial anBeesqlso Eckert v.
Town of Silverthorne25 Fed. App’x 679, 684 (Y0Cir. July 9, 2001) (unpublished
opinion) (explaining the platiff's burden in establishing aequal protection claim based
upon selective enfoemnent of the law}* As the Supreme Court has explained, “the
constitutional basis for objecting tatentionally discriminatory application of laws is the
Equal Protection Clause, not the Fourth AmendmeWttiren v. United State§17 U.S.
806, 813, 116 S.Ct. 176935 L.Ed.2d 89 (1996)Moreover, a claim of such
impermissible discrimination may be propealsserted regardless of whether the officer’s
actions might be considered permisiunder the Fourth Amendmeriarshall, 345

F.3d at 1166.See also Farm Labor Organizing @m. v. Ohio State Highway Patrol
308 F.3d 523, 533 {BCir. 2002) (explaining thaan officer’s discriminatory

motivations for pursuing a course of action gare rise to an Hepl Protection claim,
even where there are suffictavbjective indicia of suspicion to justify the officer’s
actions under the Fourth Amendment”). stlg, while these casdwmve admittedly not
addressed the type of class-of-one theory @sga by plaintiff, caskw suggests that a
plaintiff might validly assera “selective enforcementti@al protection claim based upon

a discriminatory arrest using a class-of-one thédrgee Hanes v. Zurick78 F.3d 491,

14 According to prior 18 Cir. R. 32.1, unpublished opinisiissued before January 1,
2007 could be cited for their persuasive ealihough they lackeprecedential value.
The Court finds the issue presentedakert v. Town of Silverthorrifficiently
analogous to that presented here to be psirgian the issue of what a plaintiff must
establish to set forth an equal protecticairol based upon selective enforcement of the
law.

> The Court notes that under a class-of-om®ity, the plaintiff cledy must demonstrate
that he “has been intentionally treated diffehg from others similarly situated and that
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496 (7" Cir. 2009) (concluding that the phaiff stated a clan for a selective
enforcement equal protection violation béea a class-of-one ¢lory where evidence
suggested that the officers consistently ste@ the plaintiff “solely for reasons of
personal animus”).See also Jennings v. City of Stillwate83 F.3d 1199, 1210, 1215
(10" Cir. 2004) (analyzing a selective-enfement claim based upon an alleged
inadequate investigation of a crime under thass-of-one theory and concluding that
plaintiff had not sufficiently geforth such a claim). Thus, the Court concludes that it
would be inappropriate to dismiss count@ixthe grounds thatéhplaintiffs pursued
their claim for discriminatorgnforcement as a separatpial protection claim.
However, the Court concludes that pldistmay not pursue separate claims under
the Fourteenth Amendent for deprivation of their liberty and property interests.
Plaintiffs specifically argue that their unléwarrests deprived them of their liberty
interest in being free from unjustified intrass upon their freedom of movement and
association. They also argue that thestsreesulted in a deprivation of Mr. Bean’s
property interest in receiving tow referralsring the time that he was imprisoned.

However, such claims are governed by Bourth Amendment, rather than the

there is no rational basis for the difference in treatmeviilage of Willowbrook v.

Olech 528 U.S. 562, 564, 120 S.Ct. B)7245 L.Ed.2d 1060 (2000)See alsdsrubbs v.
Bailes 445 F.3d 1275, 1282 (1@ir. 2006). Plaintiffs did allege that the other
protestors at the strip club vee“similarly situated.” However, under the standards set
forth by the Tenth Circuit, aks-of-one plaintiffs may s need to make additional
showings. See, e.g., Jennings v. City of Stillwa®83 F.3d 1199, 1211 (1@ir. 2004)
(explaining that the Tenth Circuit appearhitve adopted a requirement that the plaintiff
present evidence of malice).
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Fourteentt® See Becker v. Krglt94 F.3d 904, 920 (1aCir. 2007) andPino v. Higgs
75 F.3d 1461, 1469 (Y0Cir. 1996). See also Turner v. Housema&68 Fed. App’x 785,
788-89 (18 Cir. March 10, 2008) (unpublished ofuin) (explaining that the Fourth
Amendment provides the appropriate theory of liability whieeeplaintiff contends that

an unlawful arrest deprived him of hiserty without due process of law).

IT ISTHEREFORE ORDERED BY THE COURT that defendants’ Motion for
Judgment on the Pleadings (doc. # 67) is dermisdet forth above. Plaintiff is granted
leave to file an amended complano later than February 12, 2010.

IT1SSO ORDERED.

' The Court acknowledges that there aresinsés in which an individual may assert a
separate due process claim for harms steminomg an unlawful arrest and prosecution.
For example, the Tenth Circuit has recognittet the Fourteenth Amendment provides a
separate theory of liabilitwhere the plaintiff brings a malicious prosecution claim and
alleges “harms to liberty a¢side the scope of the Fourtimendment’s concern with
freedom from restraint, such as harm foutation resulting in some tangible injury...”
See Becker v. Krqld94 F.3d 904, 920 (1Cir. 2007) (citations omitted)See also
Turner v. Housemar268 Fed. App’x785, 788-89 (10 Cir. March 10, 2008)
(unpublished opinion) (noting that the plgihmight have a sepate procedural due
process claim for injury to professiomraputation). However, the Court does not
construe count six as alleging such harmthBa the claim that Mr. Bean was deprived
of the opportunity to receiview referrals during the timige was imprisoned appears to
the Court to be a claim for damages for thgadhseizure of Mr. Bean’s person. As such,
it is properly brought pursuant toe Fourth Amendment.
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Dated this 29th day of Janua®Q10, in Kansas City, Kansas.

s/JohnW. Lungstrum
Hhn W. Lungstrum
United States District Judge
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