Dudley, Sr. v.

North Central Regional Office, KCCC/RRC et al

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

GENE E. DUDLEY, SR.,
Plaintiff,

V. Case No. 09-2027-JWL
NORTH CENTRAL REGIONAL OFFICE,
KCCC/RRC,

CCM RACEY,

DIRECTOR MEAGERMAN,

DIRECTOR MCNALLEY,

Defendants.
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MEMORANDUM AND ORDER

Plaintiff, Gen¢ E. Dudley Sr. proceedin prc se filed suit on Januar 21,2009
againt the defendants, including North Central Regional Office, Office of Gener
Counse Directol McNalley, CCM Racey anc KCCC/RRC Directol Meagermar On
Marcl 20,2009 Magistratc Judgt O’Hare issueta Notice anc Ordelto Show Causi to
the plaintiff explaining¢ thai none of the defendant hac filed ar answe to the plaintiff’s
complain anc ordering the plaintiff to show causiwhy the castshoulcnot be dismissed
with prejudice¢ for lack of prosecutio (Doc. 11). Mr. Dudley timely responded to the
Notice and Order to Show Cause on March 26, 2009 (Do¢ 12).

On April 1, 2009 Judgt O’Hare issuet a Repor anc Recommendation,

'On March 31, 2009, the court referred this matter to Judge O’Hara for a Rej
and Recommendation.
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recommendin that the court not dismiss the case (Doc. 14). Thereafter, on April
2009 Mr. Dudleyfiled timely objection:to the Repor anc Recommendatic (Doc. 16).
Onthesame«day Mr. Dudleyfiled amotior seekin¢ar ordei of defaul judgmenagainst
defendant KCCC/RCC anc Director Meagermar Mr. Dudley also filed an amended
complain naming Nortl Centra Regiona Office, KCCC/RCC CCM Racey Director
Meageman and Director McNalley as defendants on April 7, 2009 (Doc. 17). 4
explainecbelow the couri overrule: the plaintiff's objection: anc adopt: in its entirety
the Report and Recommendation of Judge O’Hara.

The standard this court mus employ wher reviewing objection: to the Report
ancRecommendaticareclear See28U.S.C 8636(b)(1)(C) Fed R.Civ.P.72. Only
those portions of the Repor anc Recommendatic thathave beer specifically identified
as objectionabl will bereviewed Garcia v. City of Alburquerque, 23z F.3c 760 766-

67 (10tF Cir. 2000) The review of those identified portions is de novo, and the cou
mus “conside relevan evidencrof recorcancnotmerelyreview the magistrat judge’s
recommendation.’Griego v. Padilla, 64 F.3d 580, 584 (10th Cir. 1995).

In hisresponstothe Notice anc Ordeito Show Cause Mr. Dudleyexplainec(that
he hac recently submittecar amende complain to the courianc alsc believec that the
Federe Bureat of Prison: hac sixty daysto responito his complain anc notec thistime
hac not yet elapsec Mr. Dudley further explained that he was not sure whether tf
Unitec State Attorney General’: Office was goinc to responi for the othel defendants.
Mr. Dudley ther argue(tha he did not intenc to delay the proceeding or prejudice the
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defendant: Finally, he noted that the case had been pending for less than four mo
and that a dismissal of the case was not warranted.

Judgt O’Hare first explainecin the Repor anc Recommendatic on this matter
thai the Clerk’s Office hac not receivecar amende complain from the plaintiff, anc if
the plaintiff intende to file suct a documen he shoulc immediatel re-file it. Then
JudgtO’Hare explaine(thai Fed R. Civ. P. 12 govern: the amoun of time a defendant
has to file ar answer Because Mr. Dudley was suing various defendants who g
employecthrougl the Federal Bureau of Prisons either in their official or individua
capacities pursuar to Fed R. Civ. P. 4(i)(2)-(3), the summon anc the complain must
be serve( on the employer anc on the Unitec State itself. The Report and
Recommendatic wenion to explair how service car be achieveron the Unitec States,
anc further notec that althougt the plaintiff hac providecthe appropriat addresse for
the United States Attorney for the District of Kansas and the United States Attor
General': Office, it appeard that service on the United States had not been achievs
Upor finding thal the United States had not been served in the case, Judge O'H
explained that the sixty-day period for the defendants to answer had not begun, a
any case aithe time of the issuanc of the Repor anc Recommendatio sixty days had
nol passe since the service of the defendant: For these reasons, Judge O’Hara foun(
thai the defendants should be given additional time to answer. Finally, Judge O’H4
recommende thai the castnoi be dismisse for lack of prosecutio pursuar to Fed R.

Civ. P. 41(b).
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In his objection: to Judg¢« O’Hara’s Repor anc Recommendatio the plaintiff
first object: that the Repor anc Recommendatic is unclea as to whether effective
servicehacbeerachieveionthe Unitec States Mr. Dudley then argues that the fact that
the Unitec State hac nol beer serve(in Washingtoi D.C. did not necessaril preclude
the othel defendant from respondin becaus he believe( thai the Unitec States had
beer servecin Kansas. Next, Mr. Dudley states that the Repor Recommendation
“suggest[s thai [the] governmer shoulc[get] not sixty days bui one hundre(& twenty
day:to respond sua sponte notwithstanding the docket € implying the possibility
of effectual service. Mr. Dudley then correctly poistout that it is the responsibility
of the clerk’s office to effectuatiservicefor aprc selitigant. In conclusion, Mr. Dudley
ask:thaithe Repor anc Recommendatic be overrulecancar ordeibeissue(requiring
the defendants to respond or have a default judgment entered against them.

It appear from Mr. Dudley’s objection: to the Repor anc Recommendatic that
he misundestands the requirements under the Federal Rules of Civil Procedure
effectiveservice In his suit, Mr. Dudley is suing various federal employees and fede
agencies His complaint asserts that the defendants “acting in their individual and
official capacities infringec on his constitutione rights Under Fed. R. Civ. P. 4(i)(2),
in ordeito servear agenc' or employe of the Unitec State suecin ar official capacity,
aparty mus servethe Unitec State anc alsc senca copy of the summon anc complaint
by registere or certifiec mailto the agenc' or employee Under Fed. R. Civ. P. 4(i)(3),
in ordel to serve ar officer or employe: of the Unitec States sued in an individual

4

for

ral

or



capacity a party mus serve the United States and also serve the officer or employe¢
Fed. R. Civ. P. 4(i) outlines that to sethe United States, a party must (1) deliver g
copy of the summon anc complain to the Unitec State Attorney for the districtwhere
the actior is brought; (2) send a copy of the summons and complaint by registereqg
certifiec mail to the Attorney Genere of the Unitec State ai Washingtor D.C.;anc(3)

if the actior challenges an order of a non-party agency or officer of the United Stat
senca copy of the summon anc complain by registere or certifiec mail to the agency

or officer. Therefore, even if Mr. Dudley were correct that service had been achie

on the Unitec State in Kansas—whic a review of the recorc doe: not

reveal-nonetheles a copy of the summois and complaint must also be sent to the

Attorney Genere of the Unitec State in Washingtor D.C. before service onthe United

State is effective The defendants are not required to respond to the complaint u

or
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effective service has been achieved. In addition, by recommending that this case not be

dismissed for lack of prosecution, Judge O’Hara enables exactly what Mr. Dudley &
for in his prayer for relief in his objections; namely that the defendants be alloweq
respond to the plaintiff's complaint. Therefore, the court overrules Mr. Dudley

objections and adopts the Report and Recommendation in its entirety.

The court denies Mr. Dudley’s Motion for Default Judgment (Doc. 18) as bath

defendants, KCCC/RRC and Director Meagerman, actually have sixty days to resf
after the service of the summons and the complaint due to their status as agenc
employees of the federal government. As discussed above, because effective servi
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not been achieved with respect to the Un@&ates, the defendants’ time to answer hal
not begun. Thus, the court denies Mr. Dudley’s Motion for Default Judgment (Doc. 1

On the same day Mr. Dudley filed his Motion for Default Judgment, he also fil
the amended complaint referenced in his response to the Notice and Order to
Cause. Mr. Dudley was within his rights to file this amended complagge Fed. R.

Civ. P. 15(a)(1)(A). Therefore, the courtds that the Clerk of the Court should serve
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the defendants, including the United States, with this amended complaint. Once

effective service is achieved, the defendants will have sixty days to respond.

IT IS THEREFORE ORDERED BY THE COURT THAT Mr. Dudley’s
objections to the Report and Recommendation of Judge O’Hara (Doc. 16) is overr
and the Report and Recommendation is adopted in its entirety.

IT IS FURTHER ORDERED BY THE COURT THAT Mr. Dudley’s Motion for
Default Judgment (Doc. 17) is denied.

IT IS FURTHER ORDERED BY THE COURT THAT the Clerk of the Court
serve the defendants with the amended complaint.

IT IS SO ORDERED.

Dated this 27 day of April, 2009, in Kansas City, Kansas.

s/ John W. Lungstrum

John W. Lungstrum
United States District Judge
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