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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

GENE E. DUDLEY, SR, )
)

Plaintiff, )

)

V. ) CasdéNo. 09-2027-JWL

)

NORTH CENTRAL REGIONAL OFFICE, )
et. al. )
)
Defendants. )

)

)

MEMORANDUM AND ORDER

Plaintiff Gene E. Dudley Sr., appearipg se alleges that he was wrongfully
made to incur certain medical expenses @vparticipating in a federal residential re-
entry program at Kansas City Communityn@ (“KCCC"), that he was injured when
the defendants delayed the delivery to hingatain legal mail, thate was intentionally
and improperly hindered in his attempieixhaust certain administrative remedies for
grievances he held, and that he was dedigdprocess of lam connection with a

grievance he filed with the Bureau of PrisonsThe matter is presently before the Court

! Plaintiff asserted different claims in tfiest complaint filed (doc. #1), an amended
complaint (doc. #17), and a supplementhi® amended complaint (doc. #30). In the
amended complaint, plaintiff stated thatdzeight to amend theigmal complaint by
adding to the claimsontained therein. This Courtlistherefore consider, for purposes
of resolving this motion, all of plaintiff’'s aims in the original complaint, the amended
complaint, and the supplement, keeping indrthat this Court must construe a pro se
litigant’s pleadings “liberally.”Hall v. Bellmon 935 F.2d 1106, 1110 (f@ir. 1991)
(citing Haines v. Kerner404 U.S. 519, 52@4, 92 S. Ct. 594, 3D.E.2d 652 (1972)).
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on the motion by defendants Federal BureBBrisons’ North Central Regional Office
(NCRO), NCRO Contract Oversight SpeciaWan Racy, and NCRO Regional Director
Michael K. Nalley (collectively “defendantsty dismiss under Feld.Civ.P. 12(b)(6) for
failure to state a claim, or alternativétyr summary judgment. (Doc. # 48). For the
reasons set forth below, the Court addes defendants’ motion as one for summary

judgment, grants the motion, and dismssphaintiff's claims against defendarts.

|. Factual Background®

Following his incarceration at a federal pns plaintiff particited in a federal
residential re-entry center program at Kan<ity Community Center (“KCCC”). The
program seeks to assist federal offenders isghes relating to their re-entry into society
after imprisonment. The prograsioperated pursuant to a c@ut the Bureau of Prisons
awarded to KCCC, a Missouri nafor-profit corporation. Uder the contract, the Bureau
of Prisons, as “Contracting Officer,'designated the NCRO as its “Technical
Representative.” The NCRO wad with KCCC in this ngresentative capacity during

the time plaintiff resided at KCCC.

% As both parties provide and rely upon imftion outside of the pleadings, the Court
considers the defendants arguments consistiémtheir alternative request that the
motion be treated as one for summary judgment. D&a@m Witter Reynolds, Inc. v.
Howsam 261 F.3d 956, 961 (10th Cir. 200fgy’d on other ground$37 U.S. 79 (2002)
(concluding that if the court on a Rul&(b)(6) motion looks tonatters outside the
complaint, the court generally must convie Rule 12(b)(6) motion into a Rule 56
motion for summary judgment).

® In accordance with the apgéible summary judgment stamdathe following facts are
either uncontroverted or related in tight most favorable to plaintiff.
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Before transferring to KCCC's facilitieglaintiff signed an agreement with the
Bureau of Prisons expressimgs understanding that he would be expected to assume
financial responsibility for his own laéh care during his time at KCCCWhile plaintiff
participated in the program, he resided atds facilities in Kanas City, Missouri.

While at KCCC, he received medical cdrem Truman Medical Center, a healthcare
facility located in Kansas City, Missouri. Ri#if alleges that he was wrongfully forced
to incur costs for the medical care heaged while at KCCCincluding a fee for
ambulance transportation. He claims that inposition of such costupon participants
in re-entry center programs violates feadelaw, including theSecond Chance Act of

2007, Pub. L. No. 110-199, 122 Stat. 657 (2008).

* The “Community Based Program Aegment” stated the following:

| understand that | am expected to assume financial reggayndor my health
care while a resident of a community-bdscorrectional program. Should | be
unable or unwilling to bear the cost mécessary medical care | understand that |
may be transferred to a suitable institotar facility, at theGovernments option,

to receive such care. | understand timimedical care may be provided to me at
Government expense without prior auikation of the Bureau of Prisons.

(Doc. # 49-3 at 3).

Initially, plaintiff asserted tat he entered into an agreent with tle Bureau of
prisons providing for continwemedical coverage while ganipating in the program at
KCCC and that federal law requires the provisioswfh medical care at no cost to him.
(Doc. #1 at 1). However, plaintiff did not ipb out for the Court anlanguage within the
Community Based Program Agreement—ioy ather agreement—providing that he
would receive continued medlaaverage while participatg in the program at KCCC.
Plaintiff conceded that he signed an agredmath the Bureau oPrisons providing that
he would be expected to assume his owdioa expenses while & CCC, but contends
that the agreement violated federal law-eafically, the Second Chance Act. For
example, plaintiff stated specifically thitie Second Chance Act “creates a remaining
genuine issue of material fact” regarditige validity and effectiveness” of the
Community Based Program Agreent. (Doc. #51 at 4).
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While participating in the program #&CCC, plaintiff received mail from the
United States District Court fahe Eastern District of Mhigan regarding a separate
lawsuit plaintiff had filed, informing him of dieiencies needing tbe corrected to avoid
dismissal of the action. According toapitiff, the letter wasreceived by the North
Central Regional Office, forwarded to KCC@&nd then given to plintiff. Plaintiff
alleges that the defendants delayed delivdrthe mail and that he was harmed by the
delay because the lawsuit was dismissed essalt. Plaintiff filed a motion with the
District Court for the Eastern District of Bhigan requesting that it set aside its order
dismissing the action, on the grounds thathad not received thietter until after the
action had already been dismissed. Howether,court concluded that the fault lay with
plaintiff and denied his motion.

Plaintiff additionally contends that thigureau of Prison’s North Central Regional
Office in Kansas City, Kansaand its Office of General @osel in Washington D.C.
hindered or delayed his attempts to exhadshinistrative remedies in connection with a
separately filed action in the United Statestb)t Court for the District of South Dakota
regarding the Bureau of Prison’s allegedly negligenttimeat of injuries plaintiff
received during in inmate softball game. étmtends that the offices “created a sham
and artifice” to make it appear that plaintithid sufficiently exhaustiehis remedies under

the Federal Tort Claims Act, wherethhad in fact not been exhausted.

> The plaintiff alleges thesadts in the supplemetu his amended complaint (doc # 30).
It is unclear from the supplement precisetyat plaintiff's grievances relate to.

However, in a supporting memorandum, aeli@nts assumed plaintiff referred to a
lawsuit plaintiff filed in the United States District Court for the District of South Dakota
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Plaintiff also asserts thathe NCRO and the Officef General Counsel in
Washington, D.C. improperly rejected a griega he filed, because the rejection did not
explain the reason for denial of the grievamnd additionally failed to contain a notice
of receipt or response time. Plaintiff cordsrthe failure of the NCRO or the Office of

General Counsel to provide him a proper regecconstituted a denial of due process.

1. Procedural History

Plaintiff initiated this action in Janoa 2009, allegingthat the defendants
improperly detained certain mail addressedl@intiff from the Urited States District
Court for the Eastern District of Michigan(Doc. #1). In April, plaintiff fled an
amended complaint setting forth his claim ttiet Bureau of Prems and KCCC failed to
provide him free medical care dlg his time at KCCC, inleeged violation of federal
law. (Doc. #17). In June, plaintiff fidlean additional supplement to his complaint,
alleging that the North Central RegionaffiGe and the Office of General Counsel in
Washington, D.C. prevented him from exhaugtadministrative remedies with respect to
separate grievances. (Doc. #30). In July, two of the defendants in the action—KCCC
and the Executive Director é&tesidential Programs for K&, Mr. Charles Megerman,
filed a Motion to Dismiss, alleging that the @blacked personal fisdiction over them.

(Doc. #33). The Court granted their naotion September 8, 2009, and the action

on March 4, 2009. (Doc. #49 at 23). As ptdf did not contest this in his reply, the
Court accepts as uncontested that plaintd&Bm does refer to the action initiated in
South Dakota.



continued as against the remaining defergjamho filed the present Motion to Dismiss
or, in the Alternative, for Sumary Judgment. However, before the Court could rule on
the present motion, plaintiff moved the Coursti a scheduling conference. (Doc. #52).
Defendants responded by requesting that thetGssue an order delaying the planning,
scheduling and discoweof the case on the grounds tlaatuling from the Court on the
present motion would potentially dispose oé tbntire case and that staying discovery
would therefore prevent the hi@s from spending resources unnecessarily. (Doc. #54).
The defendants also filed a response to pfsmotion to set a scheduling conference,
opposing plaintiffs motion orthe same basis. (Doc. #55). These motions are all

currently pending before the Court.

IIl. Standards

Summary judgment is appropriate if tn@ving party demonstras that there is
“no genuine issue as to any nrééefact” and that it is “etitled to a judgment as a matter
of law.” Fed. R. Civ. P. 56(c). In apphg this standard, theart views the evidence
and all reasonable inferences therefrorthenlight most favorable to the nonmoving
party. Burke v. Utah TransAuth. & Local 382462 F.3d 1253, 1258 0th Cir. 2006).
An issue of fact is “genuindf “the evidence allas a reasonable juty resolve the issue
either way.” Haynes v. Level 3 Communications, L1466 F.3d 1215, 1219 (10th Cir.
2006). A fact is “materialivhen “it is essential to th@roper disposition of the claim.”

Id.



The moving party bears the initial burden of demonstrating an absence of a
genuine issue of material fact and entitlaiie judgment as a matter of lawhom v.
Bristol-Myers Squibb Cp353 F.3d 848, 851 Qth Cir. 2003) (citingCelotex Corp. v.
Catrett 477 U.S. 317, 322-23 (1986)). In atteding to meet that stalard, a movant that
does not bear the ultimate burden of persuasion at trial need not negate the other party’s
claim; rather, the movant nesanply point out to the cotia lack of evidence for the
other party on an essential element of that party’s clégn(citing Celotex 477 U.S. at
325).

If the movant carries this initial burdethe nonmovant may not simply rest upon
his or her pleadings but must “bring forwakcific facts showing a genuine issue for
trial as to those dispositive matters for white or she carries the burden of proof.”
Garrison v. Gambrplinc., 428 F.3d 93335 (10th Cir. 2005). To accomplish this,
sufficient evidence pertinent to the matersaue “must be identifigy reference to an
affidavit, a deposition transcript, or aegjfic exhibit incorporated thereinDiaz v. Paul
J. Kennedy Law Firp289 F.3d 671, 675 (10th Cir. 2002).

The court also notes that summarylgment is not a “disfavored procedural
shortcut;” rather, it is an important proced “designed to secure the just, speedy and
inexpensive determination of every actionCelotex 477 U.S. at 327 (quoting Fed. R.
Civ. P. 1). However, whereg@aintiff is proceeding pro séhe Court must construe his
pleadings liberally and hold the plaintiff toless stringent standatdan that which is
applicable to formal pleadgs drafted by lawyers.McBride v. Deer 240 F.3d 1287,
1290 (1¢' Cir. 2001);accord Shaffer v. Safflel48 F.3d 1180, 1181 (£0Cir. 1998)
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(quoting Hall v. Bellmon 935 F.2d 1106, 1110 (f0Cir. 1991)). Yet the liberal
construction of the plaintiff's complaint “deenot relieve the plaintiff of the burden of
alleging sufficient facts on which a recognized legal claim could be badeiddle v.
Mondragon 83 F.3d 1197, 1202 (TaCir. 1996). The Court nyanot provideadditional
factual allegations “to round out a plaintift®mplaint or construca legal theory on a

plaintiff's behalf.” Whitney v. New Mexi¢cd 13 F.3d 1170, 1173 ({@ir. 1997).

I11. Discussion

Defendants move to dismiptaintiff's action for failure to state a claim upon
which relief may be granted or, alternatively; summary judgment. In light of its
obligation to liberally construe plaintiffgro se complaint, the Court concludes that
plaintiff seeks monetary, declaratory anplinctive relief for the following allegedly
wrongful acts: (1) the failure of either KZT or the Bureau of Prisons, including its
North Central Reginal Office, to pay for certain mexil bills plaintiff incurred while
participating in the residential re-entry aenprogram at KCCC, pportedly in violation
of federal law (2) the intentional censdpshand delay of plaitiff’'s mail, which
purportedly caused the dismissal of a lanvplaintiff had filedin the United States
District Court for the Eastern District of Mian, (3) the intentioractions of officials
at the NCRO to prevent plaintiff frosuccessfully exhausting his administrative
remedies with respect to a claim under thedfal Tort Claims Act he filed in the United
States District Court for the District of SbuDakota, and (4) theifare of the NCRO or
Office of General Counsel fohe Bureau of Prisons togperly respond to plaintiff's
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filed grievances, because the rejection notieenpff received failed to state a reason for
the rejection and because plaintiff was not ptedi with a “notice of receipt” with a date

and response time. The Coaddresses each claim below.

A. Allegations Regarding hPayment of Medical Bills

Plaintiff asserts that federal law requitee Bureau of Prisons or a Residential
Reentry Center (RRC), such as KCCC, to emsat those participating in federal re-
entry programs receive medical care free @irgh. Plaintiff alleges that he personally
incurred costs for medical care he receiwgnile residing at KCCC, including a fee for
ambulance transportation and costs associaitbddental and optometry care. (Doc. #17
at 2-3). For example, plaiff contends that KCCC pialy required his use of an
ambulance when he sought medical treatmedtthat he should not have been forced to
incur such costs. He assette right to bring a claim fahis wrongful imposition of
medical costs under various federal statutesuding 42 U.S.C. § 1981, 42 U.S.C. §
1982, 18 U.S.C. § 4041-44, and the Second Chance R00af, Pub. L. No. 110-199,
122 Stat. 657 (2008). The Court first assesses plaintiff's claims under 42 U.S.C. § 1981-
82, and 18 U.S.C. § 4041-44rcluding either that theatutory provisions address
matters irrelevant to plaintiff's claims or thataintiff failed to pkad sufficient facts to
survive summary judgment. The Court then géses plaintiff's claim that the failure of
the Bureau of Prisons to pay his mediali§lviolated the Secon@hance Act of 2007,
concluding plaintiff'sallegations are insufficient &urvive defendars properly
supported motion for summary judgment.
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1. Section 1981

42 U.S.C. 8§ 1981addresses racial disgration in contractual relationships. As
amended by the Civil Rights Aof 1991, the statute provides that “[a]ll persons within
the jurisdiction of the United States shall hélve same right in every State and Territory
to make and enforce contracts, to sue, begsa give evidence, and to the full and equal
benefit of all laws and proceedings for thewsdy of persons angroperty as is enjoyed
by white citizens, and shall be subject to lkeishment, pains, penalties, taxes, licenses,
and exactions of every kind, and to no othet2 U.S.C. § 1981(a). By its language,
then, 8§ 1981 establishes four protectedredts: (1) the right to make and enforce
contracts; (2) the right to sue, be partas] give evidence; (3) the right to the full and
equal benefit of the laws; and (4) the righbsubjected to like pains and punishments.
SeePhelps v. Wicita Eagle-Beacon886 F.2d 1262, 1267 (£ir. 1989). Plaintiff has
not clearly asserted that defendants deprivedof any of these rights. In his amended
complaint, plaintiff stated:

“Plaintiff enjoys the rights to create amdforce an agreement just as any other

American. Plaintiff is Bhck and suppose that Defendants are White. Plaintiff

entered into an agreement and signecudwentation provided by Bureau of

Prisons (BOP) that continuing medicaiverage would be available while

confined in KCCC/RRC.The agreement regarding dieal care...stems from the

Second Chance Act. Adeged Defendants whetherdinidually or collectively

breach that agreement.” (Doc. # 17 at 1).
Even if this Court construgalaintiff's amended complaint asserting a claim that he
was denied the right to make and enforce caotdralaintiff failed to set forth any facts

indicating the existence of such a contraith the Bureau of Prisons or any facts
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suggesting that defendants$antionally discriminated agast plaintiff on the basis of
race. Se®eynolds v. School Dist. No. 1, Denver, C#6 F.3d 1523, 1532 (1Cir.
1995) (noting that to establish a claim undéi©81, the plaintiff musestablish that the
defendants “intentionally grurposefully discriminateddgainst the plaintiff) (citing

General Bldg. Contractorsss’n, Inc. v. Pennsylvanid58 U.S. 375391 (1982).

2. Section 1982

42 U.S.C. § 1982 provides that “[a]ll @éns of the United States shall have the
same right, in every State and Territory, asnpyed by white citizenthereof to inherit,
purchase, lease, sell, hold, and convey nedlpersonal property.” Plaintiff, however,
provided no factual support for the propasitithat he was denied by the government the
same right to inherit, purchase, lease, $&lld or convey real or personal property as
enjoyed by white citizens. Blunfounded allegation thatldtiff is black and suppose
that Defendants are white”iissufficient to establish thdwe suffered intentional racial
discrimination, a necessary element of a claim under 8§ 1982Asbéery v. Brougham
866 F.2d 1276, 1279 (faCir. 1989) (noting that to prail on a claim under § 1982, the
Plaintiff must “prove a discriminatory intent”) (citifigenny v. Hutchinson Sales Carp
649 F.2d 816, 822 (oCir. 1981),superseded by statute omet grounds as recognized
in Home Quest Mortg. LLC YAmerican Family Mut. Ins. Cp340 F.Supp.2d 1177, 1183

n. 2 (D. Kan. 2004).
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3. 18 U.S.C. § 4040-4044

Plaintiff also asserts a cause of actiodeml8 U.S.C. § 4040-4044. 18 U.S.C. §
4040 does not exist. 188IC. § 4041 describes the tedaship between the Bureau of
Prisons and the Attorney General and traeetioes not provide plaintiff any cause of
action® Likewise, 18 U.S.C. § 438-44 addresses when and how the Attorney General
may accept certain gifts or bequests andedsefore inapplicable to plaintiff's clainis.
18 U.S.C. § 4042 sets forthe general duties of the Bureau of Prisons, including the
establishment of reentry plamgi procedures and nadétion of the release of prisoners.
The only seemingly applicable provision, 8§ 422), states that the Bureau of Prisons
shall “provide for the safekeeping, care anthsistence of all persons charged with or
convicted of offenses against the United Statedn.United States v. Munithe
Supreme Court held that a cause of actiastea under the FTCA for breach of the duty
imposed by 18 U.S.C. § 4042ogue v. United Stated12 U.S. 521, 528-29 (1973)
(citing United States v. Munid74 U.S. 150 (1963)). Howeavyeven if plaintiff could

establish a breach of dutypder § 4042, plaintiff codlpursue such an action only

®§ 4041 provides that “[t|hBureau of Prisons shall be éharge of a director appointed
by and serving directly undéne Attorney General. Th&ttorney General may appoint
such additional officers and empl@geas he deems necessary.”

7 § 4043 states “[t]he Attorney General nacept gifts or bequests of money for credit
to the “Commissary Funds, FedelPaisons.” A gift or bequest under this section is a gift
or bequest to or for the use of the Unitedt& under the Internal Revenue Code of 1986
(26 U.S.C. 1 et seq.). 8§ 4044s [tlhe Attorney General man accordaoe with rules
prescribed by the Attorney General, acceghaname of the Department of Justice any
form of devise, bequest, gift or donationnabney or property for use by the Bureau of
Prisons or Federal Prison Industries. The vty General may take all appropriate steps
to secure possession of such propertyraay sell, assign, transfer, or convey such
property other than money.”
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pursuant to the FTCAThomas v. United Sted Bureau of Prison2007 WL2788650,

at * 11 (D. Colo. Sept. 12007) (unpublished opiniondff'd, 282 Fed. Appx. 701 (10
Cir. June 24, 2008) (unpublished opinion) (citiharper v. Williford 96 F.3d 1526,
1527-28 (D.C. Cir. 1996)Villiams v. United Stated05 F.2d 951, 954 {oCir. 1969),
andGibson v. Matthews/15 F.Supp. 181, 189-90 (E.D. K§989)). In dber words, the
remedy for a violation of 8 4042 is an actiagainst the United States under the FTCA.
However, to bring an action under the FT@4aintiff must exhaust administrative
remedies, 28 U.S.C. § 2671(a), and the Coomncludes plaintiff has failed to satisfy his
burden to come forward witkvidence establishing hexhaustion of administrative
remedies. Defendants alleged in their stat@nof material factand provided evidence
in support of their motion #t plaintiff had not filed anadministrative tort claims
concerning the payment of his medical bil{oc. #49-15 at 1). Plaintiff did not contest
this evidence and the Court th&are accepts its truth. SBe Kan. R. 56.1(a) (“[a]ll
material facts set forth in ¢hstatement of the movant di@e deemed admitted for the
purpose of summary judgment unless spedificntroverted bythe statement of the
opposing party.”). Therefore, plaintiff hasléal to demonstrate that he has satisfied the
exhaustion prerequisite to bringing a olainder the FTCA and the Court must grant

summary judgment in favor of defendsaioin his claim undet8 U.S.C. § 4042.

4. The Second Chance Act
Plaintiff additionally asserts that the $ad Chance Act of 2007, Pub. L. No. 110-
199, 122 Stat. 657 (2008), requires the Bur@darisons or RRC to pay for the medical
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care of individuals such as himself who areipgpating in federal residential re-entry
center programs. Prior to his transfeK©©CC, plaintiff signed amgreement with the
Bureau of Prisons, pursuantwdich he assumed financi@sponsibility for the health
care provided him while at KCCC. (Doc. #4%31, 3). However, plaintiff alleges that
this agreement was invalid under the SecGhdnce Act of 2007, which provides: “[i]n
order to ensure a minimum standard of health and habitabiktyBuheau of Prisons
should ensure thaach prisoner in a community cordment facility has access to
necessary medical care, mental health cawe n@edicine through partnerships with local
health service providers and transitionnpleng.” Pub. L. No. 110-199, § (g)(1), 122
Stat. 657 (2008). Alleging that all defemtlbreached their ations under this
federal law, plaintiff seeks monetary and deatory relief, as well as the restoration of
his credit, which he contends has been dgeddy the existence of the unpaid medical
bills. He also seeks injunctivelief in that he requests thiie outstanding bills be paid
by defendants.

In response, the defendants contend @inpff failed to alleye facts establishing
that either Mr. Racy or Mr. Nalley werengenally involved in any matter concerning the
payment of plaintiff's medical bills, (laintiff cannot establish an entitlement to
declaratory or injunctive relief because hidefdito demonstrate a likelihood of future
injury, and (3) plaintiff cannin any event state a claifor relief because there was no
contract between plaintifiral the NCRO that would pernptaintiff to recover damages
for this claim, and the Buagl of Prisons already pdilde outstanding medical bills on
behalf of plaintiff.
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The defendants presented uncontestédkece regarding the payment of these
bills in the form of a declaration under pépaf perjury from Mr. Eric Jackson, the
Community Corrections Manager (CCMY fine North Central Regional Offie(Doc.
#49-4 at 1). Mr. Jackson stated that he ha knowledge at thiame plaintiff initiated
the lawsuit of any medical care providedptaintiff. Under an agreement between the
Bureau of Prisons and KCCC, medical bitis both emergency and non-emergency care
were to have been submitted by KCCC toBleeau of Prisons for consideration of
payment. After the plaintiff initiated ¢éhpresent action, Mr. Jackson inquired into
whether any outstandirglls existed and discovered dl lon file at Truman Medical
Center? (Doc. #49-4 at 1). The Bureau ofg®ms paid the bill in full on September 15,
2009. Mr. Jackson had knowledge of deotbill for ambulance seices that KCCC
had, which Mr. Jackson beved KCCC was paying.

On October 9, 2009, the defendants file@ly to plaintiff's response, this time
attaching a newly updated deeton of Mr. Jackson. Mr. geson here stated that he
had contacted KCCC to verifyhether it had paid plaiiff's ambulance bill and
discovered that KCCC had notigat. (Doc. #53-1 at 1). Mr. Jackson then asked KCCC

to send it to the Bureau of Prisons to babm process for its payment by the Bureau of

® Plaintiff did not contest these mattershis response. Therefore, the Court accepts
them as true pursuant to D. Kan. 56.1(a).

® The defendants allege that the bill maxd properly been forarded on to it for
consideration of payment. They statedsihot the duty of th8OP, but rather, the
contractual duty of the RRC to initially praseany such medical bills and then present
them to the BOP for reimbursenté (Doc. #49 at 22).
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Prisonst’ As plaintiff had an opportunity to seiave to file a surreply to contest these
allegations, and plaintiff did not do soetourt accepts the truth of these additional
statements as well. See D. Kan. R. 56.1(a).

The NCRO asserts that plaintiff has “faileo show that he is entitled to monetary
or equitable relief for nonpayment of medibdls,” because the bills have already been
paid or are in the processluing paid by the Bureau ofiBons. The Court agrees that
the payment of plaintiff’s medical bills render®ot plaintiff's request that such bills be
paid by defendants. SeeGreater Yellowstone Coalition v. TidweH72 F.3d 1115, 1121
(10" Cir. 2009) (holding a request for injuive relief moot when the government
undertook the environmental analyses pl#istught to order undertaken). However, if
the Bureau of Prisons had improperly failegh&y plaintiff's medicabills in violation of
his federal rights, plaintiff's claim for daages would not be mted by the Bureau’s

payment of his bills after the initiation of litigation. Sdeseley v. Bd. Of Educ. Of

1% The allegations regardirige Bureau of Prison’s paynt of the ambulance bill are
contained within the defendahteply to plaintiff's responséo the motion. They were
contained in the declaration of Mr. Jacksehp said that he would “begin the process
for payment of the bill by the BOP.” Hower, the Court is unaware of any payment
actually made by the Bureau®fisons at the present time.

1 There is an exception to the doctringrajotness for when the defendant voluntarily
ceases the challenged practice or action. eKaeption “traces tthe principle that a
party should not be able to evade judici@iew, or to defeat a judgment, by temporarily
altering questionable behaviorGreater Yellowstone Coalition v. Tidwel72 F.3d
1115, 1121 (19 Cir. 2009) (quotindCity News & Novelty, Inc. v. City of Waukes5a1l
U.S. 278, 284 n. 1 (2001). Thereforease will not be rendedemoot bya voluntary
cessation of the challenged act “unless there is no reasonableatinpetie wrong will
be repeated.’ld. (citing Longstreth v. Maynard®61 F.2d 895, 900 (1GCir. 1992)).
Plaintiff did not contend that the voluntaryssation principle wouldpply, but the Court
nonetheless notes that once thlls incurred during plairffis stay at KCCC have been
paid in full, it would be impossible for defeatks to return to their allegedly wrongful
behavior by refusing to pafaintiff's medical bills.

16



Albuquerque Public Schogl483 F.3d 689, 693 (fCir. 2007) (citingTaxpayers for
Animas-La Plata Referendum v. AasrlLa Plata Water Conservancy Djst39 F.2d
1472, 1479 (18 Cir. 1984) for the proposition that claims for past damages by definition
cannot be moot)Indeed, plaintiff contends that lseffered additional damages from the
failure of defendants to pay his bills, basa he alleges that his treatments were
discontinued due to the unpaid medical bills and that this harmed him because he needed
continuing treatment. He also claims he Wwasmed by the existence of unpaid medical
bills that damaged his credit and by his nedadditional dental and eye care that he
could not receive because of his damageditcratihg. Therefore, the Court finds that
plaintiff's claims for damages were nondered moot by the Bureau’s payment of the
bills.

The Court also notes that plaintiff dittach as exhibits letters and a grievance
form, indicating the BOP might have reeed notice of the outstanding bills and
therefore was not ignorant of the harm plafrgiiffered. In particar, plaintiff provided
an offender grievance form tea September 11, 2008 thapaared to have been filled
out by plaintiff, complaininggf KCCC'’s policy of calling arambulance for transport
even in a non-emergency situation. (D#gl-1 at 36). The grievance form was not
signed and did not otheise contain any indation it had been received by Bureau of
Prisons personnel. Plaintiff also attacladdtter written to the “Medical Administrator”
at “Bureau of Prisons, NCRO” in KansagyC Kansas, dated October 21, 2008, that set

forth his complaint regarding the forcedyp@ent of medical bills, including his belief
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that the Second Chance Act requitieel payment of the medical bifs.Finally, plaintiff
attached a letter dated January 13, 2009, writtehe “General Counselor” at the Bureau
of Prisons in Washington, D. complaining about the amlamice bill he was forced to
incur and stating that KCCC/RRhad not yet paid the outsatding bill. (Doc. #51-1 at

56).

However, these exhibits offered by plaihiin opposition to dismissal or summary
judgment were not supportéeg affidavit or deposition téisnony as required under Fed.
R. Civ. P. 56(c) and D. Kairule 56.1(d). Defendants argue that the unauthenticated
evidence presented by plaintiffers only to “unspecified” ggvances and is insufficient
to refute the sworn testimony presentedibfendants concerning “the presentation of
medical bills to the BOP.” (Doc. #53 at 5The Court agrees that plaintiff did not
present sufficient, authBoated evidence to sume summary judgment.

Defendants alleged in their statemenfawits and attached the original

memorandum supporting their motion the follagiiproperly supported evidence. As

2 The letter stated as follows:

“Dear Medical Administrator: | am addiging my concerns to you about who is
responsible for medical services and tiseibsequent billings and costs. | recently
filed an administrative remedy and was tthdt forcing inmates to pay the cost of
being transported by ambulance is ander being tolerated, however, my
grievance has not been returned pdicgo My major concern is your written
response and some indication in writingtthmbulance bill will be paid for by
agency and all other medical bills imoed while | am paying subsistence at
KCCC/RRC and while on supeasion under BOP will is BOP’s burden as cited in
the public law and the Second Chance A¢bur cooperation is warranted and

will be appreciated. Sincerely, G. E. Dudley.”

(Doc. # 51-1 at 52).
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plaintiff did not contest the following mattin his subsequent response, the Court
accepts their truth. See D. Kan. R. 56.1(§](*material facts set forth in the statement
of the movant shall be deemed admiti@dthe purpose of summary judgment unless
specifically controverted by the statementhadf opposing party.”). First, medical care
for program participants at KCCC was togyevided pursuant to an agreement between
the Bureau of Prisons and KCCC entitled a t&teent of Work.” The “Statement of
Work” provided that KCCC wouldeceive pre-approval of all healthcare treatments to be
provided from the CCM, except cases of emergency. In addition, KCCC would
determine whether the individual had inswre or other means to pay for the medical
treatment, and would “make eyezffort to obtain no-codiealthcare treatment for the
[program participantihrough local social service ageesi” (Doc. #49-3 at 4). In
addition, KCCC would “compensate the healtlegarovider for treatment of services,”
and then forward the invoice fdre healthcare services t@t@CM. (Doc. #49-3 at 5).
The CCM would in turn submihe invoice through the Regional Management Team to
the Regional Health Service Administratfmn, approval and repayment to KCCC. Ifa
program participant needed emergency ocaoeild not be cowed by insurance and
could not afford treatment, KCCC would pidng healthcare provider directly and submit
the invoice to the CCM. The Bureau of Prisons assumed the responsibility to reimburse
KCCC for all emergency medical treants. (Doc. #49-3 at 5).

Therefore, the defendants presented otesied evidence that KCCC agreed with
the Bureau of Prisons to sulirills for plaintiff's medicéd care to the CCM, Mr. Eric
Jackson. As discussed abotlee defendants also presehtencontested evidence that
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Mr. Jackson had no knoedige of such bills jpor to the initiation othe present lawsuit.
Plaintiff did not respond by submitting autheat®d evidence to raise a genuine issue of
fact regarding the state of the Bureaudaton’s knowledge of the outstanding medical
bills. Therefore, plaintiff did not meetburden to set forth facts demonstrating a
genuine issue of material fact in regardsvteether the Bureau of Prisons, including the
NCRO, could be held liable for failing to pay plaintiff's medical bills prior to the
initiation of this action. See Fed. RVCP. 56(e) (“Whera motion for summary
judgment is made and supported...aneade party may not rest upon the mere
allegations [in his pleadings], but the adeepsirty’s response, by affidavits or as
otherwise provided in this rule, must setifiospecific facts showing that there is a
genuine issue for trial.”). Therefore, defentdaare entitled to judgment as a matter of

law on the issue of plaintiff's medical bift3.

B. Allegations Regardg the Delay of Mail

Plaintiff additionally alleges defendantgentionally and improperly delayed the
delivery to him of certain mail from the UniteStates District Court for the Eastern
District of Michigan regarding a separate lawplaintiff had filed, causing the dismissal
of the lawsuit. According tplaintiff, the letter was i@eived by the North Central
Regional Office, forwarded to KCCC, and evaily given to plaintif. Dated October 6,

2008, the letter notified plaintiff of deficiencieshis filing of a canplaint in the Eastern

3 The Court does not speak to whether plffintight have a claim against any others for
the failure to pay oproperly process his mexdil bills. The Court merely concludes that
plaintiff has failed to satisfy kiburden of proof with regatd the present defendants.
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District of Michigan, deficiencies which waliresult in dismissal of the lawsuit if not
rectified within thirty days of October™8. (Doc. # 49-6 at 1). According to plaintiff, he
received the letter on December 29, 2008 feoKCCC staff member. As he had not
responded to the letter, the District Courttlee Eastern District of Michigan dismissed
his complaint without prejudice on November 2008. (Doc. #49-7 t-2). He filed a
Motion to Amend or Set Aside Order fGood Cause Shown on January 6, 2009,
requesting that the District Court for the EastDistrict of Michigan amend or set aside
its order dismissing the action, arguing that thail had not been forwarded to him at his
correct address and that he had theeefmt received the letter until Decembef'29
(Doc. #49-8 at 1). He also contendedttKCCC was “not regmsible for delivering
mail once Plaintiff has submitted his change idrads.” (Doc. #49-8 at 2). The District
Court for the Eastern District of Michigalenied his request on January 9, 2009, noting
that (1) he had been obligatexnotify the court of his avent residence and failed to do
so, and (2) he failed to comply with filing reggments in the first instance. (Doc. #49-9
at1-2).

Plaintiff failed to clearly identify theauses of action he asserts for the alleged

failure of defendants, apparently inding the NCRO, MrRacy and Mr. Nalley? to

4 According to the letter, platiff failed to either submit aequired $350 filing fee or an
application to proceed withbprepayment of the costacfees for the action.

1> plaintiff failed to specify which defendarite believed were responsible for the delay
in delivery of the mail. In th Complaint, plaintiff stated &t the “[d]efendants acting in
their individual and/or officiatapacities” deliberately delayed receipt of his mail. (Doc.
#1 at 2). However, plaintiff had alsoeshKCCC, the claims against whom were
subsequently dismissed for lack of persquasdiction. (Doc. # 50 at 16). Plaintiff
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timely forward to him this mailHowever, in his original Contgint, where he raised this
issue, he stated that his claim involveddioe process procedures utilized by the Bureau
of Prisons “involving access the courts according to fe@ statutes and [the] U.S.
Constitution['s] First and FiftiAmendments.” (Doc. #1 at 1) Plaintiff additionally
contends that the delayed mail had beesmep and its contentsad, with such
censorship causing the defdy(Doc. #1 at 2). Giving the necessary liberal construction
to plaintiff's allegations, the Court concludes plaintiff attemptasgert the following
claims for the delay of his mail (1) that tbensorship and deteati of his mail violated

the First Amendment (2) that he was deprieégrocedural due process in connection
with the seizure and detention of his mail §Bgthat the detention of his mail deprived
him of access to the courts, in violationhis due process rights. Plaintiff seeks

monetary and injunctive relief forithclaim. (Doc. #1 at 3).

provided no evidere indicating that the NCRO, iMRacy or Mr. Nalley were
responsible for the mail delay, ratithan officials at KCCC.

' The handbook for the KCCCdiity actually notified partigpants that mail could be
opened and censored. Spextfly, it stated as follows:

If it poses no threat to the safety and secuwitthe facility or others, clients will

be permitted uncensored corresponder@ient mail, incoming and outgoing,

may be opened and inspected for contndba/Vhen based on interests of order
and security, mail may be readrejected. When a client’s mail is opened by staff
and the content deemedte inappropriate to the rules and regulations of the
facility or to contain contraband, the cliewill be notified in writing of the actions
taken and the reasons for confiscatiothef mail or returrof the mail to the

sender.

(Doc. #51-1 at 49).
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Defendants respond that plaintiff caneatcessfully assert his claim regarding
their alleged delay of his legal mail foretfollowing reasons: (1) sovereign immunity
bars his claims for damages asserted agdir9iCRO, a federal agency, as well as those
asserted against Mr. Racy and Mr. Nalleyhair official ca@cities; (2) qualified
immunity protects Mr. Racy and Mr. Nalléypm Plaintiff’'s damages claims against
them in their individual capacities; (3tl@ough not barred by imunity, plaintiff's
request for injunctive relief fails becausedagnot establish a substantial likelihood of
future injury; (4) his claim fids on the merits because beuld demonstrate neither who
actually delayed the mail nor any injury frahe delay; and (5) collateral estoppel bars
his claims for delay of the mail because theted States District Court for the Eastern
District of Michigan already consideréis arguments on this matter and nonetheless
decided not to reverse its orasmissing his lawsuit.

In his response to defendant’s motiordismiss or, in th alternative, for
summary judgment, plaintiff ated that the letter frometDistrict Court had been
“addressed to NCRO,” to “CCMCCC Office.” He also stted that the letters he
received had been opened and that the delggtting his mail caused the dismissal of
his claim and frustrated his aceds the court. (Doc. #51 &t7). Plaintiff asserts that
the NCRO received his mail (do#51 at 9), attaching as arhibit an envelope from the
United States District Coufbr the Eastern District of Michigan, addressed to “CCM
Kansas City Community Corrections OfficE."However, plaintiff has not otherwise

presented any evidence to &diteh that employees at the RO detained his mail, rather

" The envelope listed the address fa& MCRO in Kansas City, Kansas.
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than the staff at KCCC or employees df thinited States Postal Service. Instead,
plaintiff contends that additional discovesych as further inquirinto KCCC'’s receipt
and delivery of mail, woual establish that the NCRO receiv@d mail. (Doc. # 51 at 9).
The defendants did allege in their statenodriicts and did present uncontested evidence
that Mr. Racy and Mr. Nalley are not respibfesfor processing inmate mail and that
they are not personally aware of any mail ree@ by the NCRO addressed to plaintiff.
(Doc. #49-3 at 1 (declaration of Van RacywaDoc. #49-14 at 1 (declaration of Michael
K. Nalley)). As for whether the NCRO reeed any such mail, defendants state that
“[tlhe Bureau of Prisons canhepeak to any particular pieoémail that may have been
mis-directed to its facility nebrone year ago and neither dgijlaintiff.” (Doc. #49 at
14). The Court will first address plaintiffalegations with regartb defendant NCRO,

and will then analyze hisaims against defendants MRacy and Mr. Nalley.

1. Claims Asserted AgainstalNorth Central Regional Office

Liberally construing plainti’s allegations and viewing the facts in a light most
favorable to plaintiff as theon-moving party, th€ourt finds plaintiff's claims against
the North Central Regional Office barredthg doctrine of sovereign immunity. The
doctrine of sovereign immunity shields tbaeited States, and all of its agencies, from

suit, absent a Congressidmaiver of immunity™® Harrell v. U.S, 443 F.3d 1231, 1234

18 As the Tenth Circuit has explained, “[t]he itdnl States consents to be sued only when
Congress unequivocally expresses in stayuxt its intention to waive the United
States’ sovereign immunity.United States v. Richman (In re Talhdt24 F.3d 1201,

1206 (18" Cir. 1997).
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(10" Cir. 2006). Therefore, a claim may be ght against the United States or one of
its agencies only if there is an identifiaplinequivocal statutoryaiver of sovereign
immunity for that particular type of clainfent v. Oklahoma Water Resources, B85
F.3d 553, 556 (10Cir. 2000). As the type of refisought impacts the analysis of
sovereign immunity and waiver, the Cousheiders whether plaintiff can successfully

assert his claims based upbe type of relief sought.

Plaintiff's Claims for Monetary Damages

Plaintiff contends that thdefendants intentionalbensored and delayed delivery
of his mail in violation of his constitutioheaghts, including his rights under the First
Amendment and the Due Process Clauseefifth Amendment. Plaintiff made no
showing that the United States has waivedatgereign immunityrad did not contest the
defendants’ assertion of sovereign immunilyevertheless, the Court considers the
plausible causes of action, based upon plaintiff's allegations, and the applicability of
sovereign immunity with each.

Plaintiff's allegations coulthe construed as an asg&mtof a claim pursuant to
Bivens v. Six Unknown Named Agesftthe Federal Bureau of Narcotic$03 U.S. 388
(1971). ABivensaction would permit plaintiff toecover money damages from federal
officials who, acting in their individual capées, violated his constitutional rights. See
Farmer v. Perrill 288 F.3d 1254, 1256 (1Cir. 2002). However,Bivensactions lie
only against federal actors in their individealpacities, not in their official capacities

and not against the federal agencies for which they wd?krichard v. U.S. Bureau of
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Land Managemenfi80 Fed.Appx. 817, 819 ('T@:ir. 2006) (unpublished opinion)

(citing Steele v. Fed. Bur. of Prisqri355 F.3d 1204, 1214 (1@ir. 2003),abrogated on
other grounds byones v. Bogkb49 U.S. 199 (2007)). Ehdoctrine of sovereign
immunity barsBivensclaims against federal agencig€sreenlee v. U.S. Postal Service
247 Fed.Appx. 953, 955 (TGCir. Sept. 7, 2007) (umyblished opinion) (citing-DIC v.
Meyer, 510 U.S. 471, 4885 (1994)). See alddlrod v. Swansgm78 F.Supp.2d 1252,
1270 (D. Kan. 2007). Theremrplaintiff cannot assert his constitutional claims against
the Bureau of Prison’s North CertRegional Office if construed &vensclaims.

In addition, plaintiff might attempt tosaert a claim pursuant to the Federal Tort
Claims Act, but has failed to set forth soi#int factual allegations to survive summary
judgment on such a claim. The FederattT@laims Act (FTCA, 28 U.S.C. § 267&t
seq, waives sovereign immunity for tortaiins brought against the United Stdfe§

2674. As the Tenth Circuit has recognizéa FTCA “generallyaives the United
States’ sovereign immunity with respectctaims for money damages arising out of loss
of property resulting from fieral employee misconductGeorgacarakos v. United
States420 F.3d 1185, 1186 (1@ir. 2005). However, the defendants alleged in their
statement of facts and presehtencontested evidence thaaipkiff has not exhausted all
administrative remedies for this claim,ragjuired before bringing claim for monetary
damage under the Act. (Doc. # 49 at 7 8#48-15 at 1). Seesd 28 U.S.C. § 2675(a)

(requiring exhaustion of admstrative remedies). Therefore, the Court accepts as true

¥91n an FTCA action, “[tf]he United Stes is the only proper defendan©xendine v.
Kaplan 241 F.3d 1272, 1275 n. 4 (1Qir. 2001).
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that plaintiff did not exhaust administrativemedies with regard to his claims for
detention of his mail. Sde. Kan. R. 56.1(a). In additng the FTCA explicitly excludes
any claim arising from the “loss, miscarriage negligent transmission of letters or
postal matter” and plaintiff's claim is theogé be barred by sovereign immunity. 28
U.S.C. 8§ 2680(b) (2006¥5eorgacarakos v. United Staje20 F.3d at 1186. As a result,

the Court grants summary judgment indaof defendants on this issue.

Plaintiff's Claims for Injunctive Relief

Plaintiff's claims against the United Sgatfor injunctive relief are not barred by
the doctrine of sovereign immunity, howevén. many circumstances, the Administrative
Procedure Act (APA) waives the sovereigmunity for the United States for claims
“seeking relief other than money damagesiagt the Bureau of Prisons. 5 U.S.C. §
702; Simmat v. United Sta$ Bureau of Prisongl13 F.3d 1225, 1233 (TGBir. 2005).
Nonetheless, plaintiff cannstrrvive summary judgment because plaintiff has failed to
set forth sufficient facts to deonstrate a substantial liketibd of future injury. SeBlall
v. Chester2008 WL 465729, at *4 (D. Kan. 2008) (“A party cannot maintain an action
for injunctive relief unless a substantial likelod of being injured in the future is
demonstrated”) (citingracio v. Jones929 F.2d 541, 544 (f0Cir. 1991) ancCity of Los
Angeles v. Lyongl61 U.S. 95, 103 (1983)). See dis&.R. v. Vladez8 F.3d 1530,
1534 (18" Cir. 1995) (“[t]o establish standing [finjunctive relief] tre [plaintiffs] must
demonstrate a sufficient likelihoddat they will again be maned in a similar manner.”).
Plaintiff alleges no facts indicating his meduld again be censsat and delayed.
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Indeed, the defendants have presented uastat evidence that plaintiff was no longer
within the custody of th Bureau of Prisons when he initiated the action. (Doc. #49-2 at
1). Therefore, plaintiff has failed to demtnage a substantial likelihood that he will be
injured in the future by a delay in turning over his mdihe Court consequently grants
summary judgment to defendants on pldfistclaim against the NCRO for injunctive

relief.

2. Claims Asserted Against Mr. Racy and Mr. Nalley

Plaintiff states in his Complaint thia¢ sues defendants Mr. Racy and Mr. Nalley
in both their individual capates and their official capdttes as BOP officials. The
Court therefore discusses below the claagainst these defera by distinguishing
between claims asserted agathst officials in their officialcapacities and those asserted

against them in theindividual capacities.

Official Capacity Claims

A Bivensaction will not lie against a federal affal sued in his official capacity
for monetary damaged-armer v. Perrill 275 F.3d 958, 963 (1Cir. 2001) (explaining
that “an official-capacity suitontradicts the very nature afBivens action” and that
“[t]here is no such animal as a Bivens suit agaa public official tortfeasor in his or her
official capacity.”) Rather, aaction brought against a fedeoéficial in his official
capacity is considered an axtiagainst the United States, asthus barred by sovereign

immunity absent an express Congressional wai8anmat v. United Stat&ureau of
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Prisons 413 F.3d at 1231. As discussed ahale United States has not waived its
sovereign immunity foBivensactions. As plaintiff's claim regarding the censorship and
delay of his legal mail qualifies aBavensclaim, it is barred byhe doctrine of sovereign
immunity insofar as plaintiffttempts to recover against teesefendants in their official
capacities for monetary damages. Mompwas discussed above, plaintiff cannot
establish a likelihood of fute injury and the Court therefore also grants summary

judgment to defendants Mr. Racy and Malley on any claim foinjunctive relief.

Individual Capacity Claims

Moreover, Plaintiff has not alleged sufeai facts to satisfy his burden of proof
for aBivensclaim brought against the federal offigah their individual capacities. As
federal officials, Mr. Racy and Mr. Nalley ald be held individully liable for actions
taken under color of federal authority thatlate plaintiff's constitutional rights.
However, to establisBivensliability, it must be demonstradi that the federal officials
were directly, personally involvad the constitutional violation. S&eele v. Fed.
Bureau of Prisons355 F.3d 1204, 1214 (1ir. 2003),abrogated on other grounds by
Jones v. Bogkb49 U.S. 199 (2007) (“[Dlirect, persal participation [is] required to
establish Bivens liability.”). Plaintiff failetb set forth any facts indicating that either
Mr. Racy or Mr. Nalley directly participatad the censorship or delay of his mail.
Indeed, as noted above, plaintiff did nohtest the allegations of defendants that Mr.
Racy and Mr. Nalley had no knéadge of any mail received by the NCRO and that their
job responsibilities did not involve processing itenanail. (Doc. #49 at 6). Moreover,
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plaintiff cannot assert Bivensclaim against Mr. Racyra Mr. Nalley based upon their
status as superiors without demstrating that they participated in or at least knew of and
acquiesced in the violation of ptaiff's constitutional rights. Sekite v. Kelley 546
F.2d 334, 337-38 (bCir. 1976) (finding no viable clai against federal officials based
upon their status as the superiors of theke allegedly violated the plaintiff's rights
where there was no indication that they hadigpated in or had actual knowledge of
the constitutional violations). Therefore, plaiihtiid not allege sufficient facts to raise a
genuine issue of material fact on the isstiMr. Racy and Mr. Nalley’s liability. See
Fed. R. Civ. P. 56(c).

As plaintiff failed to establish any m®nal involvement of Mr. Racy or Mr.
Nalley, the Court will not discuss the othesba asserted by thevggwnment for finding
dismissal or summary judgment proper, uathg the asserted defenses of qualified

immunity and collateral estoppel.

C. Allegations Regarding the Hindereéghaustion of Administrative Remedies

Plaintiff alleged in a “supplemental antement” to his Complaint that the NCRO
prevented him from “successfully filing atauit in federal court because the judge
decided” that plaintiff had naxhausted administrative remedies. (Doc. #30). Plaintiff
contended that the NCRO “cted a sham and artifice” taake it appear the exhaustion
requirements had been satisfied. Howeveingff provided no further factual support
for his contention, failing to even provitlee Court with information regarding where
plaintiff filed this alleged lawsuit. Ia memorandum in support of their motion to
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dismiss or, in the alternagy for summary judgent, the defendants assumed plaintiff
referred to a lawsuit plaintiff filed in the UndeStates District Court for the District of
South Dakota on March 2009. As plaintiff did not statotherwise in his response, the
Court accepts as true that plaintiff's clainfiers to this South Dkdta lawsuit. In the
Complaint filed with the Distat Court for the District o6outh Dakota, Plaintiff alleged
that he suffered negligent treant by Bureau of Prisomsficials during an inmate
softball game. He sought compensation urnlle Federal Tort Claims Act (FTCA), but
on May 18, 2009, the Districtddrt for the District of Solt Dakota dismissed his case,
finding he had failed to exhausdministrative remedies. (Doc. #49-11 at 2). However,
the defendants presented uncontrovertedeene that on August 20009, the District
Court granted plaintiff’s motion to recadsr and decided plaiiff had exhausted
administrative remedies after all. (D&@l9-12 at 2). The District Court therefore
reinstated plaintiff's claim.

The defendants contend plaintiff'ach that the NCR@revented him from
exhausting administrative remedibecame moot upon thesBict Court reinstating his
claim on August 20. However, this Court shiliberally construe plaintiff's pro se
allegations, and must do so in a light mosbfable to plaintiff athe non-moving party.
As the plaintiff requested iboth the Complainand the Amended Complaint monetary
damages for the “violations” and “harm suéfd,” the Court finds that the District
Court’s reinstatement of plaintiff's claim ditbt moot his claim before this Court insofar
as plaintiff seeks damagés the harms allegedly caused by the actions of NCRO
officials. SeeMoseley v. Bd. Of Educ. @fbuquerque Public Schogl483 F.3d 689,
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693 (1(31 Cir. 2007) (citingTaxpayers for Animas-La Plata Referendum v. Animas-La
Plata Water Conservancy Dis739 F.2d 1472, 1479 (1Cir. 1984)).

Nonetheless, the Court concludes thatnpitiifailed to satisfy his burden to come
forward with factual evidence demonstratthgt the actions of NCRO officials in any
way prevented him from exhausgi his administrative remedies. Plaintiff never asserted
any actions by NCRO officials that ti@ourt could plausiblgonstrue as evearlating to
plaintiff's alleged inability toexhaust administrative remedieBlaintiff simply did not
allege any acts of NCRO officials takéeo prevent plaintiff from exhausting
administrative remedies. Therefore, althouhe Court construesgntiff's allegations
in a light most favorable to plaintiff dse non-moving party, the Court finds plaintiff
failed to satisfy his burden to demonstrat&cts showing a genuine issue for trial” on

this claim. Garrison v. Gambrplinc., 428 F.3d 93335 (10th Cir. 2005°

D. Allegations Regardg the Improper Rejection #flaintiff’'s Grievance
Plaintiff also contends that the NCRMDd the Bureau of Prison’s Office of
General Counsel in Washington, D.C. imprdpeejected a grievance he filed by failing

to explain the reason for the rejection and bynigto provide a “notice of receipt” with

20 Defendants additionally presented uncontrtadtevidence that ¢hdefendants in the
South Dakota litigation, includg the Bureau of Prisons, ¢shaot been served until after
the District Court reinstated plaintiff's claimAccording to deferahts, this establishes
that they could not have caused the Ctudismiss plaintiff's claim for failing to
exhaust administrative remedisd that plaintiff's claim thefore lacks factual merit.
However, as plaintiff did not evenegfy how the NCRO prevented him from
exhausting administrativemeedies, the Court insteacdhfis the defendants entitled to
summary judgment on ¢éhmore certain basis that plafhtlid not satisfy his evidentiary
burden.
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a date and a response tiMePlaintiff contends that tHailure to follow the requisite
grievance process constituted a denial ofghoeess, referencingsal 42 U.S.C. § 1997
et. seq (Doc. #1 at 1 and Doc. # 51 at 5).e8fically, plaintiff stated that Mr. Nalley
had a due process obligation to ensuredhiaivances were “properly adjudicated,” in
order to both ensure appropriate relief &t dldministrative level and to assist with
subsequent judicial review. @0. #51 at 5). In support of his proposition that Mr. Nalley
had an obligation to fully adjudicate filed greances, plaintiff also referred to C.F.R. 8
5427 |n addition, plaintiff aserted that the Office General Counsel in Washington
D.C. receives grievances from inmates arad thalso has a duty to adjudicate the
grievances, a duty plaintiff allegesviblated. (Doc. #51 at 5-6).

Although it is not wholly clear from pintiff's response to the motion of

defendants precisely what grievances plaingiférs to, plaintiff did state in his original

21 Plaintiff appeared to have alleged thath the NCRO and the Washington, D.C. office
deprived him of due process in the grievapazcess. Plaintiff stated that it is the
responsibility of the “Office of Regional Cowlsto properly provide the notification of
receipt and a response deadline, but then a$serted that the ‘Office of General
Counsel” in Washington, D.@eceives grievances from inmates “and has an affirmative
duty with respect to that grievance proceg®bc. #51 at 5). Plaintiff alleges he made
several phone calls to a certain official, spegkvith a Barbara Garnett and that he made
or received a long distance phone caliirtD.C.’s Central Office” regarding the

rejection of his filed grievance.

228 C.F.R. § 542 discusse® tAdministrative Remedy Program. § 542.11 sets forth the
responsibility of the “Community Correons Manager (CCM), Warden, Regional
Director, and General Counsel” to implent and operate the Administrative Remedy
Program. It provides thately will establish procedures teceive, review, investigate

and respond to Administrative Remedy Resis®r Appeals submitted by an inmate,
acknowledge receipt of a Request or Apfmateturning a receipt to the inmate, conduct
an investigation into each request or appaadl respond to argign all Requests or
Appeals filed at their levels. Plaintiff, however, merely cited generally to 8 542, stating
that it placed a burden on the NCRO Directorfully adjudicate those administrative
remedies.” (Doc. #51 at 5).
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Complaint that the “Office oGeneral Counsel” acted improperly by refusing to resend to
plaintiff a rejection notice and by refusingdgplain the rationale for its rejection.
Therefore, plaintiff may be asserting thatfiesd grievances in regards to the censorship
and detention of his mail, the only of thBove-mentioned allegations contained in the
original Complaint. On the other hand, plf attached to his response to defendants’
motion letters he wrote to the Bureau okBns complaining of the situation with his
medical bills as well as a letter purpalfefrom the Bureau of Prisons denying a
“Regional Administrative Remedy Appeal” h&etl concerning the medical bills. (Doc.
#51-1 at 57). This letter fno the Bureau of Prisons explained that it denied his appeal
because the Second &lfte Act was complied with in remgis to his request for medical
treatment. (Doc. #51-1 86-57). As with other exhits offered by plaintiff in

opposition to dismissal or summary judgmehese letters we not supported by

affidavit or deposition testimony as requiratder Fed. R. Civ. P. 56(c) and D. Kan.
56.1(d).

The Court concludes that even if plaihtiould properly bring a claim for a due
process violation under these circumstankissallegations are infiicient to survive a
motion for summary judgmen®laintiff simply did not specify the content of his
grievance nor did he provide authenticatedumentation of the allegedly improper
denial, as required by the rules of this Courtaintiff's pro se sttus “does not relieve
[paintiff] of the burden to l&ege sufficient facts on which a recognized legal claim could
be based.”Anderson v. Robert2008 WL 2098093, at *2 (D. Kan. May 19, 2008)
(citing Fogle v. Pierson435 F.3d 1252, 1263 n. 7 {(1Cir. 2006)).
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Moreover, the documents prded by plaintiff demonstrate that, contrary to his
assertions, the Bureau of Prisons providedxpianation in the denial of its reasons for
denying his grievance. Whethar not the Bureau of Poss provided plaintiff a notice
of its receipt of the grievance has reabing upon whether it properly “adjudicated”
plaintiff's grievance, and plaintiff provide® support for his conclusory allegation that
the NCRO and the Office of Gera¢ Counsel failed to properly adjudicate his grievance.
Therefore, the Court finds that plaintiff fadleéo satisfy his burden to come forward with
evidence establishing a genuissue of material fact on thtéaim. The defendants are

therefore entitled to judgment as a mattelaw. Fed. R. Civ. P. 56(c).

For the foregoing reasons, the Court dodes that summary judgment should be
granted in favor of defendanlNorth Central Regionalffice, Mr. Van Racy, and Mr.

Michael Nalley.

IT IS THEREFORE ORDERED BY THE COURT THAT the motion of
defendants North Central Regional Offiddr. Van Racy and Mr. Michael Nalley to
dismiss or, in the alternativigr summary judgment (doc.48) is granted and plaintiff’s
claims are dismissed. Therefore, the Calgnies as moot plaintiff's motion for a
scheduling conference (Doc. #52) and ttefendants’ motion to delay planning,

scheduling and diswery of the case (Doc. #54).

IT1SSO ORDERED.
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Dated this 2% day of October, 2009, iKansas City, Kansas.

s/JohnW. Lungstrum
Hhn W. Lungstrum
United States District Judge
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