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WHEREAS, the United States of Americgh@€ United States"), on behalf of the United
States Environmental Protection Agency ("EPAigd a Complaint against Westar Energy, Inc.
("Westar") pursuant to Sections 113(b) and 167 efGlean Air Act (the "Act"), 42 U.S.C.

88 7413(b) and 7477, for injunctive relief and civil penalties for alleged violations of:
@) the Prevention of Significant Deterioratimmovisions in Part C of Subchapter | of
the Act, 42 U.S.C. 88 7470-92;
(b)  Title V of the Act, 42 U.S.C. § 7661 et seq.; and
(c) the federally-enforceable State Imptartation Plan developed by the State of
Kansas;
at the Jeffrey Energy Center, a coal-fired poplant located in Poti@gatomie County, Kansas;

WHEREAS, in its Complaint, Plaintiff allegester alia, that Westar failed to obtain the
necessary permits and install tantrols necessary under the Aztreduce its sulfur dioxide
("SO,"), nitrogen oxides ("NOx"), andf particulate matter ("PM®missions, and that Westar
failed to obtain an operating patrander Title V of the Act thateflects applicable requirements
imposed under Part C of Subchapter | of théfAceach of the coal-#&d electric generating
units at the Jeffrey Energy Center;

WHEREAS, the Complaint alleges claimngon which relief can be granted against
Westar under Sections 113 and 167 of the Act)&C. 88 7413 and 7477, and 28 U.S.C.

§ 1355;

WHEREAS Westar has denied and contsiteedeny the violations alleged in the
Complaint; maintains that it has been and remaic®mpliance with the Act and is not liable for
civil penalties or injunctive reliefand states that it is agreeitagthe obligations imposed by this

Decree solely to avoid the costs and uncertsnif litigation and to improve the environment;



WHEREAS, EPA provided Weat and the State of Kansagth actual notices of
violations pertaining to Westaralleged violations, in accordea with Section 113(a)(1) and (b)
of the Act, 42 U.S.C. § 7413(a)(1) and (b);

WHEREAS, the Parties anticipate that thetatiation and operation of pollution control
equipment pursuant to thidonsent Decree will achiewggnificant reductions in SONOx and
PM emissions and thereby improve air quality;

WHEREAS, the United States, the Stat&ahsas, and Westar have agreed, and the
Court by entering this Consent Decree finds thist Consent Decree has been negotiated in good
faith and at arms length; that this settlemenfiiis reasonable, consistenith the goals of the
Act, in the best interest of the Parties and enghblic interest; and that entry of this Consent
Decree without further litigation is the mogtpaiopriate means of resolving this matter; and

WHEREAS, the United Statesgtlstate of Kansas, and Wedtarve consented to entry of
this Consent Decree withotrtal of any issue;

NOW, THEREFORE, withoutrey admission of fact or lavand without any admission of
the violations alleged in the Complaint, ieetof violation and dterwise; it is hereby
ORDERED, ADJUDGED, AND DECREED as follows:

. JURISDICTION AND VENUE

1. This Court has jurisdiction over thistam, the subject matter herein, and the
Parties consenting hereto, pursuant t&J28.C. 88§ 1331, 1345, and 1355, and 1367, and Sections
113 and 167 of the Act, 42 U.S.C. 88 7413 and 7477. Venue is proper under Section 113(b) of
the Act, 42 U.S.C. § 7413(b), and under 28 U.§.€391(b) and (c). Solely for the purposes of
this Consent Decree and the underlying Compl§iifgeistar waives all objections and defenses
that it may have to the Couwstjurisdiction over this action, the Court’s jurisdiction over

Westar, and to venue in this Dist. Westar shall not challengjee terms of this Consent Decree
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or this Court’s jurisdiction to enter and erde this Consent Decree. Except as expressly
provided for herein, this Consedecree shall not create any riglim any party other than the
United States and Westar. Except as providegertion XXV (Public Comment) of this Consent
Decree, the Parties consentetary of this Consent Dese without further notice.

1. APPLICABILITY

2. Upon entry, the provisions this Consent Decree shall apply to and be binding
upon the United States, the Stat&Kahsas, and Westar, its successnd assigns, and Westar’s
officers, employees, and agents solely in their capacities as such.

3. Westar shall provide a copy of thi®ssent Decree to alendors, suppliers,
consultants, contractors, agerdad any other company or otlugganization retained to perform
any of the work required by this Consent Decrietwithstanding any retention of contractors,
subcontractors, or agents to perform any wedauired under this CongelDecree, Westar shall
be responsible for ensuring that all work is parfed in accordance with the requirements of this
Consent Decree. In any action to enforce @oasent Decree, Westar shall not assert as a
defense the failure of its officers, directors pdoyees, servants, agents,contractors to take
actions necessary to comply with this Consesxtri®e, unless Westar establishes that such failure
resulted from a Force Majeure Event, asrkdiin Paragraph 132 of this Consent Decree.

[11. DEFINITIONS

4, Every term expressly defined by this CensDecree shall have the meaning given
to that term by this Consenebree and, except as otherwisevided in this Consent Decree,
every other term used in this Consent Decreeishalso a term underghAct or the regulations
implementing the Act shall mean in this Cortseacree what such term means under the Act or

those implementing regulations.



5. A "30-Day Rolling Average Unit EmissidRate” for a Unit means an emission
limit expressed in Ib/mmBTU and calculated in ademce with the following procedure: first,
sum the total pounds of the pollutant in quas&mitted from the Unit during an Operating Day
and the previous twenty-nine (2Q@perating Days; second, sum th&tdeat inputo the Unit in
mmBTU during the Operating Day and during theious twenty-nine (29) Operating Days; and
third, divide the total number giounds of the pollutant emitteldiring the thirty (30) Operating
Days by the total heat inpduring the thirty (30) Operaig Days. A new 30-Day Rolling
Average Unit Emission Rate shall be calculated for each new Operating Day. Each 30-Day
Rolling Average Unit Emission Rate shall includieemissions that occur during all periods of
operation within an Operating Day, incladi Startup, Shutdown and Malfunction.

6. A "30-Day Rolling Average Unit Removal Efficiency" for S@eans, and shall be
expressed as, the perceadluction in the mass of $@chieved by a Unit's FGD system over a
30-Operating Day period and shall be calcula®dbllows: step one, sum the total pounds of SO
emitted from the Unit during the current Operating Day and the previous twenty-nine (29)
Operating Days as measured at the outlet oF @GP system for that Unit; step two, sum the total
pounds of S@delivered to the inlet of the FGD systéon the Unit during the current Operating
Day and the previous twenty-®irf29) Operating Days as measured at the inlet to the FGD
system for that Unit; step three, subtract the outlete3@issions calculated in step one from the
inlet SGQ emissions calculated in stepawstep four, divide the diffence calculated in step three
by the inlet S@emissions calculated in step two; and step five, multiply the quotient calculated in
step four by 100 to express the emission limtoeal efficiency percentage. A new 30-day
Rolling Average Unit Removal Efficiency shak calculated for each new Operating Day, and
shall include all emissions that occur duraipperiods within eacdperating Day, including

Startup, Shutdown, and Malfunction.



7. "CEMS" or "Continuous Emission Moniing System™" means, for obligations
involving monitoring of NOx and S£emissions under this Consédcree, the devices defined
in 40 C.F.R. 8§ 72.2, the inlet 3®/mmBtu monitors, and the sguter system for recording,
calculating, and storing data and eqoiasi required by this Consent Decree.

8. "Clean Air Act" or "Act" means the federal Clean Air Act, 42 U.S.C.
887401-7671q, and its implementing regulations.

9. "Consent Decree" or "Decree” medhs Consent Decree and the Appendix
hereto, which is incorporatendto this Consent Decree.

10. "Day" means a calendar day unless esglsestated to be a Business Day.
“Business Day” means a day other tl@a8aturday, Sunday or federal holiday.

11. "Electrostatic Precipitator" or "ESPieans a device for removing particulate
matter from combustion gases by imparting an electrarge to the particles and then attracting
them to a metal plate or screen of oppositeginbefore the combustion gases are exhausted to
the atmosphere.

12. "Emission Rate" means the number of pounds of pollutant emitted per million
BTU of heat input ("lb/mmBTU") measura&ad accordance with th Consent Decree.

13. "EPA" means the United StatEsvironmental Protection Agency.

14.  "Forced Outage" means, for the purpos®aragraph 35, an unplanned outage
caused by a component failure or other breakdthat requires the SCR-controlled Unit be
removed from service before the end of the nee¢tkend. A common cause of forced outages is
boiler tube failure.

15.  "Flue Gas Desulfurization System,"'®fGD," means a pollution control device

that employs flue gas desulfurizati@chnology for the reduction of sulfur dioxide.



16.  "Fossil Fuel" means natural gas, petroleum, coal, and any form of solid, liquid, or
gaseous fuel derived from such materialr the purpose of creating useful heat.
17. "JEC" means the Jeffrey Energy Center ledatear St. Marys, Kansas, consisting

of the following coal-fired Units: Unit 1 (720 MW), Unit 2 (720 MW) and Unit 3 (720 MW).

18. “KDHE” means Kansas Department of Health and Environment.

19. "Ib/mmBTU" means one pound of a pollutg@r million British thermal units of
heat input.

20. "Low NOx Combustion System" means bars and associated combustion air

control equipment, including overfire air, foombusting pulverized coal, which control mixing
characteristics of the pulverized coal amxygen, lower the combustion rate, lower oxygen
concentration and heat tempewrat during the initial phase of combustion, and thereby restrain
the formation of NOx created by both the nitmog®entent of the pulvezed coal and by heat.

21. "Malfunction” means any sudden, infrequent, and not reasonably preventable
failure of air pollution control equipment, procesgiipment, or a process to operate in a normal
or usual manner. Failures that are causgzhrhby poor maintenance or careless operation are
not Malfunctions.

22. "MW" means a megawatt or one million Watts.

23.  "National Ambient Air Quality Standast or "NAAQS" means national ambient
air quality standards that gpeomulgated pursuant to Sectib@9 of the Act, 42 U.S.C. § 74009.

24.  "Netting" shall mean the process otelenining whether a particular physical
change or change in the methmfbperation of a njar stationary source results in a net
emissions increase, as that tesnefined at 40 C.F.R. 8 24.(b)(3)(i) and at K.A.R. 28-19-350

of the Kansas SIP.



25.  "NOx" means oxides of nitrogen, measured at the boiler stack in accordance with
the provisions of tis Consent Decree.

26. "NOx Allowance" means any allowance, authorization or credit to emit a specified
amount of NOx that is allocated or issued under an emissions trading or marketable permit
program of any kind establistiender the Act or a State jilementation Plan. The Parties
acknowledge that at thieme of lodging of this Consent Decree no NOx Allowance program is
applicable to any Unit at JEC.

27. "Nonattainment NSR" mearise nonattainment area New Source Review program
under Part D of Subchapter | of the Act, 42 U.S.C. 88 7501-7515, and the federal regulations
codified at 40 C.F.R. Part 51, and the federafiproved provisions of the Kansas SIP, K.A.R.

28-19-16 through 28-19-16m.

28. "Operating Day" means any Day on which a Unit fires Fossil Fuel.
29. "Ownership Interest" means alt part of Westar's legal equitable interest in any
JEC Unit.
30. "Parties" means Westar, the United States of America, and the State of Kansas, and

"Party" means any one of the three named "Parties."

31. "Plaintiff" means the United States of America.

32.  “Plaintiff-Intervenor” or “Intervenor’means the State of Kansas through the
Kansas Department of Health and Environment.

33. "Plant-Wide 30-Day Rolling Average Emission Rate" means an emission limit
expressed in Ib/mmBTU and calculated in accocdamith the following procedure: first, sum
the total pounds of the pollutant in question emitted from all JEC Units during a Plant-Wide
Operating Day and the previous twenty-nine @)nt-Wide Operating Days; second, sum the

total heat input to all JEC Units in mmBTUrthg the Plant-Wide Opating Day and during the
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previous twenty-nine (29) Plant-Wide Opergtibays; and third, dividéhe total number of
pounds of the pollutant emitted during the thirty (B@nt-Wide Operating Days by the total heat
input during the thirty (30) Plant-Wide Opging Days. A new Plant-Wide 30-Day Rolling
Average Emission Rate shall be calculatecefch new Plant-Wide Operating Day. Each
Plant-Wide 30-Day Rolling Average Emission Rslall include all emisens that occur during

all periods of operation within a Plant-Wide @ating Day, including Startup, Shutdown and
Malfunction.

34. "Plant-Wide 12-Month Rolling Tonnage@ieans the sum of the tons of the
pollutant in question emitted froall three JEC Units in the mosicent complete month and the
previous eleven (11) months. A new Plant-WidMonth Rolling Tonnage shall be calculated
for each new complete monthaccordance with the provisionstbis Consent Decree. Each
Plant-Wide 12-Month Rolling Tonnage shall include all emissions of NOx apdh@0occur
during all periods of operation, inclimgy Startup, Shutdown and Malfunction.

35. "Plant-Wide Operating Day" means a daywhich any JEC Unit fires Fossil Fuel,
except that any day during which a Unit equipped @iilSCR is not firing Fossil Fuel due to a
Forced Outage or a Scheduled Outage forlmt shall not be included as a Plant-Wide
Operating Day.

36. "PM" means filterable particulate matter, as measured in accordance with the
requirements of this Consent Decree.

37. "PM Emission Rate" means the number of pounds of PM emitted per million BTU
of heat input (Ib/mmBTU), as measured in annual stack tests in accordance with 40 C.F.R. Part
60, App. A, Method 5, 5B (filterable portion only), or 17.

38. "PM CEMS" or "PM Continuous Emission Monitoring System" means, for

obligations involving the monitang of PM emissions under ti@nsent Decree, the equipment
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that samples, analyzes, measures, and progl@sadings taken at frequent intervals, an
electronic and/or papeecord of PM emissions.

39. "Project Dollars" means Westar's expendi#giand payments incurred or made in
carrying out the Environmental Mitigation Prdjgadentified in Seabn VIII (Environmental
Mitigation Projects) of this Consent Decree toéleent that such expenditures or payments both:
(a) comply with the requirements set forth in Section VIII (Environmental Mitigation Projects) of
this Consent Decree and (b) constitute Westarectpayments for sugbrojects, or Westar’'s
external costs for contracgrvendors, and equipment.

40. "PSD" means Prevention of Significant D@&teation within the meaning of Part C
of Subchapter | of the Clean Air Act, 42 U.S88.7470 - 7492, the federal regulations codified at
40 C.F.R. Part 51.166, and the federally appiquevisions of the Kansas SIP, K.A.R.
28-19-350.

41. "Scheduled Outage" means, for the pugposParagraph 35, an outage that is
planned in advance for the purposes of mainteman repairs of the S&controlled Unit, and,
excludes time periods when the Unit is notragiag due to a lack of demand or economic
considerations.

42.  "Selective Catalytic Reduction System" or "SCR" means a pollution control device
that employs selective catétyreduction technology for éhreduction of NOx emissions.

43. "Selective Non-Catalytic Reduction Systean "SNCR" means pollution control
device for the reduction of NGemissions that utilizes anamia or urea injection or a
functionally similar material into the boiler.

44.  “Shutdown” means the cessation of igi@n of any Unit for any purpose.

45. "SO," means sulfur dioxide, measured & toiler stack in accordance with the

provisions of this Consent Decree.



46. "SO, Allowance" means an authorizationayedit to emit a specified amount of
SO that is allocated or issuenhder an emissions trading or mxatable permit program of any
kind that has been established under the ClenAdior the Kansas State Implementation Plan.

47.  “Startup” means the setting in operation of any Unit for any purpose.

48. "Title V Permit" means the permit requiref Westar’'s JEC under Subchapter V
of the Act, 42 U.S.C. 88 7661-7661e.

49. "Unit" means, solely for the purposestbis Consent Decree, collectively, the
boiler coal pulverizers, the boiler that produse=am for the steam turbine including pollution
control equipment, the steam turbine and the generator.

V. NOx EMISSION REDUCTIONSAND CONTROLS

A. Installation and Operatioof NOx Emissions Controls

1. Optimization of Low NOx Combusin Systems at JEC Units 1 and 3

50. No later than ninety (90) days aftertigmof this Consent Decree, Westar shall
implement a plan to optimize NOx emissioduetions from the existing Low NOx Combustion
Systems at JEC Units 1 and 3. BeginmingDecember 31, 2011, and continuing thereafter,
Westar shall continuously operdbte Low NOx Combustion Systems at JEC Units 1 and 3 so as
to achieve and maintain a 30-Day Rolling Aage Unit Emission Rafer NOx of no greater
than 0.180 Ib/mmBTU.

2. Installation and Operation of Low NGXombustion System at JEC Unit 2

51.  Westar shall install a new Low NOx Combustion System at JEC Unit 2 no later
than December 31, 2011. As soon as practicabiiein no event later than December 31, 2011,
Westar shall continuously operatee new Low NOx Combustion Sgsh at JEC Unit 2 so as to
achieve and maintain a 30-Day Rolling Averaget EBmission Rate for NOx of no greater than

0.180 Ib/mmBTU.
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52.  Westar shall continuously operate ttmv NOx Combustion Systems at each JEC
Unit, at all times that the Units they serve ar operation, consistentith the technological
limitations, manufacturers’ specifications, agmbd engineering and maintenance practices for
the Low NOx Combustion Systems for mininmigiemissions to the extent practicable.

3. Installation and Operation of New SCR

53.  Westar shall install and oomence operation of an S@R one of the JEC Units
no later than December 31, 2014. No later tha@ hundred and twenty (120) days after
installation, and continuing theiféaer, Westar shall aginuously operate the SCR on that Unit so
as to achieve and maintain a 30-Day Rollinggerage Unit Emission Rate for NOx of no greater
than 0.080 Ib/mmBTU.

54.  No later than one hundred and twenty (1@8ys after installation, and continuing
thereafter, Westar shall continubueperate the SCR at all times that the Unit it serves is in
operation, consistent with the technologicalitations, manufacturerspecifications, and good
engineering and maintenance practices folSGR for minimizing emissions to the extent
practicable.

B. Election To Install Second SCR

55.  No later than ninety (90) days aftertgrof this Consent Decree, Westar shall
begin testing, evaluating, and analyzing the N@ussion reductions that Westar would achieve
from the installation of SNCR and othidOx reduction technologies at JEC.

56. No later than December 31, 2012, Westarlsatt to either (a) install a second
SCR on one of the other JEC Units or (lBaha 0.100 Ib/mmBTU Plant-Wide 12-Month Rolling
Average Emission Rate for NOx. Westar shallify EPA and KDHE in writing of its election
no later than December 31, 2012. If Westar electsstall a second SCR, Westar’s notice to

EPA and KDHE shall identify which JEC Unit will be equipped with the second SCR.
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57. If Westar elects not tmstall a second SCR at GEpursuant to Paragraph 56,

Westar shall comply with the requirementdiaragraph 58. Otherwis@/estar shall comply

with the requirements in Paragraph 59.

shall:

shall:

1.

Requirements If Westar Elects Not To Install Second SCR

58. If Westar elects not tmstall a second SCR pursuda Paragraph 56, Westar

2.

achieve and thereafter maintain a Plant-Wide 30-Day Rolling Average
Emission Rate for NOx at JEC of 0.100 Ib/mmBtu no later than one
hundred and twenty (120) days after installation of the SCR required by
Paragraph 53; and

achieve, maintain and complyittva Plant-Wide 12-Month Rolling
Tonnage limitation for NOx at JEC of 9600 tons by December 31, 2014.

Requirements If Westar &dts To Install Second SCR

59. If Westar elects to install a second SCR at JEC pursuant to Paragraph 56, Westar

install an SCPRon the JEC Unit identified in the written election submitted
to EPA and KDHE and commence operation of the SCR no later than
December 31, 2016. No later than ningQ) days after installation, and
continuing thereafter, Westar shedintinuously operate the SCR on that
Unit so as to achieve and maintain a 30-Day Rolling Average Unit
Emission Rate for NOx of no greater than 0.070 Ib/mmBTU. No later than
ninety (90) days after installation,dontinuing therdter, Westar shall
continuously operate the SCR at all¢sthat the Unit it serves is in

operation, consistent with the teclhogical limitations, manufacturers’
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specifications, and good engineerimglanaintenance practices for the
SCR for minimizing emissions tihe extent practicable; and
b. achieve, maintain and comply withe Plant-Wide 12-Month Rolling

Tonnage limitations for NOx set forbelow at JEC by the following dates:

Compliance Date Plant-Wide 12-M onth Rolling
Tonnage Limitation For NOx
December 31, 2014 12,400 tons

December 31, 2016 and| 9,600 tons
each year thereafter

C. Use and Surrender of NOx Allowances

60. Westar shall not use NOx Allowances to comply with any requirement of this
Consent Decree, including by claiming compliandt any emission limitation required by this
Consent Decree by using, tenderiagptherwise applying NOx Allowees to offset any excess
emissions.

61. Westar shall surrender all NOx Allowanadkcated to JEC that Westar does not
need in order to meet its own federal and/oestiéean Air Act regulatoryequirements for JEC.
NOx Allowances allocated to JEC may be usedbg to meet its own federal and/or state Clean
Air Act regulatory requirements for the JEC Units. The requirements of this Paragraph shall
apply in the first calendar year which the program allocates allowances to the JEC Units and
requires annual retirement to offset NOx enaissiin that calendar year, and continuing annually
thereafter, consistent with the pragr's schedule for annual retirement.

62. Nothing in this Consent Decree shall prat/Westar from purchasing or otherwise
obtaining NOx Allowances from another sourcegarposes of complying with federal and/or

state Clean Air Act regulatory requiremetdghe extent otherwise allowed by law.
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63. The requirements in this Consent Decree pertaining to Westar’'s use and surrender
of NOx Allowances are permanent injunctions suabject to any termiti@n provision of this
Consent Decree.

D. Super-Compliance Allowances

64. Provided that Westar is in compliancéhthe applicable Plant-Wide 12-Month
Rolling Tonnage limitation for NOx, nothing in thidonsent Decree shall preclude Westar from
selling or transferring NOx Alloweces allocated to JEC that bewavailable for sale or trade
solely as a result of achievement andntemance of an Emission Rate below:

a. The Plant-Wide 30-Day Rolling Average NOx Emission Rate if Westar
elects not to install a secon@€B pursuant to Ragraph 56; or

b. The 30-Day Rolling Average Unit Emission Rates if Westar elects to install
a second SCR pursuant to Paragraph 56.

E. Method for Surrender of NOx Allowances

65. Westar shall surrender, or transfer tocg-profit third party dected by Westar for
surrender, all NOx Allowances required toswerendered annually puiant to Paragraph 61
within 45 days from receipt of annual dedootreports from EPA. Any surrender need not
include the specific NOx Allowances that were edited to Westar, so long as Westar surrenders
NOx allowances that are from the same or eaykar and that are equalthe number required
to be surrendered undehis Subsection.

66. If any NOx Allowances required to Iseirrendered under this Consent Decree are
transferred directly to a non-prbthird party, Westar shall includedescription of such transfer
in the next report submitted to EPA and KDHE prawrst to Section Xl (€riodic Reporting) of
this Consent Decree. Such report shall: (i) identigrtbn-profit third partyecipient(s) of the

NOx Allowances and list the serial numbers @& transferred NOx Allowances; and (ii) include a
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certification by the non-profit third jpty recipient(s) stating thatéhrecipient(s) will not sell,
trade, or otherwise exchange any of the allowarand will not use any of the NOx Allowances
to meet any obligation imposed by any environmdatal No later than the third periodic report
due after the transfer of any NOx Allowances,stde shall include a stnhent that the non-profit
third party recipient(s) surrenam the NOx Allowances for permanent surrender to EPA within
one (1) year after Westar tfarred the NOx Allowances to them. Westar shall not have
complied with the NOx Allowance surrender requiesnts of this Paragraph until all third party
recipient(s) have actually surrenderedtiiamsferred NOx Allowances to EPA.

F. NOx Monitoring Provisions

67. Indetermining the Plant-Wide 30-Day Rolling Average Emission Rate and 30-Day
Rolling Average Unit Emission Rate for NOx, Wasshall use CEMS in accordance with the
procedures of 40 C.F.Rart 75, except that: (1) NOx emissiatega need not be bias adjusted,
(2) for any CEMS with a span less than 10@igpper million (“ppm”), the calibration drift and
out-of-control criteria irProcedure 1, section 4.3 of Part 6@p&ndix F shall apply in lieu of the
low emitter specifications in Part 75, AppendixsdBgction 2.1, (3) for any CEMS with a span less
than or equal to 30 ppm the exemption from thet Palinearity check will not apply and either
the Part 75 linearity check or the cylinder gaditadescribed in Procedure 1, section 5.1.2 of Part
60, Appendix F shall be performed on a quartbdgis, and (4) for any Unit controlled by SCR,
an annual relative accuracy tesidit shall meet, at a minimum, a relative accuracy of less than
20% or an accuracy of less than 0.015 Ib/ntun@xpressed as the difference between the
monitor mean and the reference value mean).

68.  For purposes of calculating the Plante&/il2-Month Rolling Tonnage limitation
for NOx, Westar shall use CEMS atcordance with the procedures specified in 40 C.F.R. Part

75.
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V. SO, EMISSION REDUCTIONSAND CONTROLS

A. Plant-Wide 12-Month Rolling Tonnage Limitation for SO

69. Beginning 90 days after entry of ttt®nsent Decree, Westar shall achieve,
maintain and comply with a Plant-Wid2-Month Rolling Tonnage limitation for S@t JEC of
6,600 tons.

B. SO, Emission Controls

70.  No later than ninety (90) days aftettignof this Consent Decree, Westar shall
commence continuous operation of FGDs at al¢éhtEC Units so as &xhieve and thereafter
maintain, a 30-Day Rolling Average Unit Removal Efficiency for, 0at least ninety-seven
percent (97%) or a 30-Day Rolling Average Unit Emission Rate fgrab@o greater than 0.070
Ib/mmBTU.

71. No later than ninety (90) days aftertignof this ConsenDecree and continuously
thereafter, Westar shall operai@ch FGD covered under this Corntdeacree at all times that the
Unit it serves is in operation, consistent wille technological limitégons, manufacturers’
specifications, and good engineering and masutee practices for the FGD for minimizing
emissions to the extent practicable.

C. Use and Surrender of S@llowances

72. Except as may be necessary to compth Bection XllI (Stipulated Penalties),
Westar shall not use $@llowances to comply with any requirement of this Consent Decree,
including by claiming compliance with any emission limitation required by this Consent Decree
by using, tendering, atherwise applying S£Allowances to offset any excess emissions.

73.  Beginning in calendar year 2011, and contiguéach calendar year thereafter,
Westar shall surrender all 2@llowances allocated to JEC for that calendar year that Westar

does not need in order to meet its own fedanalor state Clean Air Acegulatory requirements
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for JEC. SQ Allowances allocated to JEC may be ubgdIEC to meet its own federal and/or
state Clean Air Act regulatory requirements for the JEC Units.

74.  Nothing in this Consent Decree shall pgat/Westar from purchasing or otherwise
obtaining SQ Allowances from another source for purposes of complying with federal and/or
state Clean Air Act regulatory requiremetdghe extent otherwise allowed by law.

75.  The requirements in this Consent Decree pertaining to Westar’'s use and surrender
of SO, Allowances are permanent injunctions nabject to any terminain provision of this
Consent Decree.

D. Super-Compliance Allowances

76.  Provided that Westar is in compliance with the Plant-Wide 12-Month Rolling
Tonnage limitation for SEnothing in this Consent Decree Bimeclude Westar from selling or
transferring S@Allowances allocated to JEC that beccawailable for sale or trade solely as a
result of:

a. the installation and operation of any,$@llution control technology or
technique that is not otherwisegrered by, or necessary to maintain
compliance with, any provision ofithConsent Decree, and is not
otherwise required by law; or

b. achievement and maintenance of an Emission Rate below the applicable
30-Day Rolling Average Unit Emission Rate or 30-Day Rolling Average
Unit Removal Efficiency for S©

E. Method for Surrender of SGA\llowances

77. Westar shall surrender, or transfer toog-profit third party dected by Westar for
surrender, all SPAllowances required to be surrenderedspant to Paragraph 73 within 45 days

from receipt of S@Allowances Annual Deduction Reportsrin EPA. Any surrender need not
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include the specific SQAllowances that were allocated\destar, so long as Westar surrenders
SO, Allowances that are from the same or earlgairyand that are equalttee number required to
be surrendered under this Subsection.

78. If any SQ Allowances required to be surreardd under this Consent Decree are
transferred directly to a non-prbthird party, Westar shall includedescription of such transfer
in the next report submitted to EPA and KDHE prairst to Section Xl (€riodic Reporting) of
this Consent Decree. Such report shall: (i) identigyrtbn-profit third partyecipient(s) of the
SO, Allowances and list the serial numbers of the transferredA@wvances; and (ii) include a
certification by the non-profit third jpty recipient(s) stating thatéhrecipient(s) will not sell,
trade, or otherwise exchange any ofdlewances and will not use any of the Slowances to
meet any obligation imposed by any environmental 1&lo later than the third periodic report
due after the transfer of any g@llowances, Westar shall include a statement that the non-profit
third party recipient(s) surrendered the,0owances for permanent surrender to EPA in
accordance with the provisionséragraph 79 within one (1) yeafter Westar transferred the
SO, Allowances to them. Westaralhnot have complied with the $S@llowance surrender
requirements of this Paragraph until all third paecipient(s) have actually surrendered the
transferred S@Allowances to EPA.

79.  For all SQ Allowances required to be surreardd, Westar ahe third party
recipient(s) (as the case may be) shall first submit anA@wvance transfer request form to
EPA’s Office of Air and Radiatio's Clean Air Markets Division decting the transfer of such
SO, Allowances to the EPA Enforcement Surrenflecount or to any other EPA account that
EPA may direct in writing. As part of submittingee transfer requests, Westar or the third party

recipient(s) shall irrevocably thorize the transfer of these S@8llowances and identify by name
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of account and any applicable stor other identifiation numbers or station names the source
and location of the SQAllowances being surrendered.

F. SO, Monitoring Provisions

80. In determining the 30-Day Rolling Average Unit Emission Rate and the 30-Day
Rolling Average Unit Removal Efficiency for SONestar shall use CEMS in accordance with
the procedures of 40 C.F.Rart 75, except that: (1) $@missions data need not be bias adjusted,
(2) for any CEMS with a span less than 100 pihra,calibration drift andut-of-control criteria
in Procedure 1, section 4.3 of Part 60, Appeidshall apply in lieu of the low emitter
specifications in Part 75, Appendix B, section 23) for any CEMS with a span less than or
equal to 30 ppm the exemption from the Part 75 linearity check will not apply and either the Part
75 linearity check or the cylinder gas audisc#bed in Procedure 1, section 5.1.2 of Part 60,
Appendix F shall be performed on a quarterly basisl, (4) an annual relative accuracy test audit
shall meet, at a minimum, a relative accurackes$ than 20% or an accuracy of less than 0.015
Ib/mmBtu (expressed as the difference betweemibi@tor mean and the reference value mean).
81. For purposes of calculating the Plantd&/il12-Month Rolling Tonnage limitation
for SO, Westar shall use CEMS in acdance with the procedures specified in 40 C.F.R. Part 75.
VI. PM EMISSION REDUCTIONSAND CONTROLS

A. Optimization of Existing PM Control Devices

82.  Beginning thirty (30) days after entof this Consent Decree, and continuing
thereafter, Westar shall opggaach ESP and FGD system on each JEC Unit to maximize PM
emission reductions at all times when the Unihisperation. Consistemtith the technological
limitations, manufacturers’ specifications, agmbd engineering and maintenance practices for
each control device, Westar shall: (a) energizenaaithitain power level® each section of the

ESPs; (b) operate an automatic control systemaah ESP to assure that the plate-cleaning and
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discharge-electrode-cleaning systems and aa®ocperformance parameters, including cycle
time, cycle frequency, rapper-vdior intensity, and number sfrikes per cleaning event,
maximize the overall PM collection efficiency; afej inspect and repair any failed ESP sections,
openings in control equipment @ags, ductwork and expansionints to minimize air leakage
during the next planned Unit outageumplanned outage of sufficient length.

83.  No later than December 31, 2013, Westarlskauild the ESPs on Units 1 and 2.
Within two hundred seventy (270) days afibuilding the ESPs, Westar shall complete
performance testing, in accora@with the methods in Paragraph 86, to demonstrate that the
Units are meeting the 0.030 Ib/mmBtu PM Bsins Rate. The PM performance testing
completed by Westar to update its CAM plans fort®&Jh and 2 may be used to demonstrate that
the PM Emissions Rate in Paragraph 84 is beiag as long as such performance testing is
conducted in accordance with Paragraph 86.

B. PM Emission Rates

84.  No later than thirty (30) days from tkl@te of entry of this Consent Decree, and
continuing thereafter, Westarahcontinuously operate the ES&sd FGD system at each JEC
Unit so that each Unit achieves and maintaii®dM Emission Rate of no greater than 0.030
Ib/mmBTU as demonstrated by thasht testing required by Paragraph 85.

C. PM Emissions Monitoring

a. PM Stack Tests

85.  Beginning in calendar year 2011, and continuing in each calendar year thereatfter,
Westar shall conduct a PM stack test at €@ Unit. The annual stack test requirement
imposed on each JEC Unit by this Paragraph masabsfied by stack s&s conducted by Westar

as part of enhancing or redeveiog its CAM plans or as requirdyy its permits from the State of
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Kansas for any year that suchak tests are requirechder the permits, as long as such testing is
conducted in accordance with Paragraph 86.

86. The reference methods and proceduriégr@ble portion only) for performing PM
stack tests and for determining compliance withPtM Emission Rate shdle those specified in
40 C.F.R. Part 60, Appendix A-3, Reference MethobBlternative stack tests or methods that
are requested by Westar and approved by ERWEHE. Each test shall consist of three
separate runs performed under representafpeeating conditions not including periods of
Startup, Shutdown, or Malfunction. The sampling tiisreeach run shall be at least 120 minutes
and the volume of each run shall be 1.70 dry stahdabic meters (60 dry standard cubic feet).
Westar shall calculate the PM Emission Rate ftbenstack test results in accordance with 40
C.F.R. 8 60.8(f). The results of each PM stiast shall be submitted to EPA and KDHE within
sixty (60) days of completion of each test.

87.  Beginning in calendar year 2011, and continuing in each calendar year thereafter
until termination of this Consent Decree, Wegsthall also conduct a PM stack test for
condensable PM at each JEC Unit using theaeafee methods and procedures set forth at 40
C.F.R. Part 51, Appendix M, Method 202. Ea&est shall consist dhree separate runs
performed under representative operating deys not including periazlof Startup, Shutdown,
or Malfunction. The sampling time for each rulghe at least 120 minutes and the volume of
each run shall be 1.70 dry standard cubic mé6&rslry standard cubic feet). Westar shall
calculate the number of pounds of condensBbleemitted per million BTU of heat input
(Ib/mmBTU) from the stack test results in accomawith 40 C.F.R. § 60.8(f). The results of the
PM stack test conducted pursuant to this gra@h shall not be used for the purpose of

determining compliance with the PM Emissioné&required by this Coest Decree. Westar
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shall submit the results of each PM stack tegtiired by this Paragraph to EPA and KDHE
within sixty (60) days of completion of each test.
b. PM CEMS

88.  No later than December 31, 2011, Westarlshsiall, correlate, maintain, and
operate a PM CEMS on one JEC Unit as specified below. The PM CEMS shall comprise a
continuous particle mass monitor measurindipalate matter concération, directly or
indirectly, on an hourly average basis and a dilmeonitor used to convert the concentration to
units expressed in Ib/mmBTU. The PM CEMSanbie appropriate for the anticipated stack
conditions and capable of measuring PM conceatraion an hourly averaghasis. Westar shall
maintain, in an electronic database, the lyoaverage emission values produced by the PM
CEMS in Ib/mmBTU. Except for periods of monitdalfunction, maintenance, or repair, Westar
shall continuously operate the RBEMS at all times when the Unit it serves is operating.

89. No later than ninety (90) days befdhe installation of the PM CEMS, Westar
shall submit to EPA and KDHE for review aagdproval pursuant to Section Xl (Review and
Approval of Submittals) of this Consent Decrgaan for the installation and correlation of the
PM CEMS.

90. No later than forty-five (45) daysefore the installation adhe PM CEMS, Westar
shall submit to EPA and KDHE for review aagdproval pursuant to Section Xl (Review and
Approval of Submittals) of thi€onsent Decree a proposed Quality Assurance/Quality Control
("QA/QC™") protocol that shall be followed in welating such PM CEMS. In developing both the
plan for installation and correlation of the RBEMS and the QA/QC protocol, Westar shall use
the criteria set forth in 40 C.F.R. Part 8@pendix B, Performance Specification 11, and

Appendix F, Procedure 2. Following approval byAEd#? the plans and protol, in consultation
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with KDHE, Westar shall thereafter operate eB&h CEMS in accordance with the approved
plans and QA/QC protocol.
C. PM Reporting

91. Following the installation of the PM CEMSVestar shall begin and continue to
report, pursuant to Section Xl (Periodici®eting), the data recorded by the PM CEMS,
expressed in Ib/mmBTWn a 3 hour rolling average basis in electronic format to EPA.

92.  Although stack testing shall be usedd&termine compliance with the PM
Emission Rate established by thisnsent Decree, data from the PM CEMS shall be used, at a
minimum, to monitor progress in reducing PM emissions.

93.  Nothing in this Consent Decree is intked to, or shall, alter or waive any
applicable law (including but not limited smy defenses, entitlements, challenges, or
clarifications related to the Credibtevidence Rule, 62 Fed. Reg. 8314 (Feb. 24, 1997))
concerning the use of data for any purpose under the Act.

VII. PROHIBITION ON NETTING CREDITSOR OFFSETSFROM REQUIRED
CONTROLS

94.  Emission reductions at JEC that result fraations to be taken by Westar after
entry of this Consent Decreedcomply with the requirements tfis Consent Decree shall not be
considered as a creditable contemporaneaussion decrease for the purpose of obtaining a
netting credit or offset under the Clearr Act’'s Nonattainment NSR and PSD programs.

95. The limitations on the generation and useetting credits or offsets set forth in
Paragraph 94 above do not apfd emission reductions ackied by any JEC Unit that are
greater than those reged under this Consent Decree. Forpmses of this Paragraph, emission
reductions from a JEC Unit are greathan those required undbais Consent Decree if they

result from Westar compliance with federally-@meable emission limits that are more stringent
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than those limits imposed on JEC Units unithés Consent Decresnd under applicable
provisions of the Clean Air Act or ¢hKansas State Implementation Plan.

96. Nothing in this Consent Decree is intked to preclude the emission reductions
generated under this Consent Becfrom being considered byetlstate of Kansas or EPA as
creditable contemporaneous emission decreasdisegurpose of attainment demonstrations
submitted pursuant to § 110 of the Act, 42 U.S.C. 8§ 7410, or in determining impacts on NAAQS,
PSD increment, or air quality related valuiesluding visibility, in a Class | area.

VIII. ENVIRONMENTAL MITIGATION PROJECTS

97.  Westar shall implement the EnvironmdrRaojects ("Projects") described in
Appendix A in compliance with the approved @and schedules for such Projects and other
terms of this Consent Decree. Westar shall suplans for the Projects to the United States and
KDHE for review and approval pursuant to SeetKll (Review and Appval of Submittals) of
this Consent Decree in accordance with the ciales set forth in Appendix A. In implementing
the Projects, Westar shall spemalless than $6 million in ProjeDllars in accordance with the
schedule provided in Appendix A.

98.  Westar shall maintain, and presenthte United States and KDHE, upon request,
all documents to substantiate the Project Dslétpended and shall provide these documents to
the United States within thirty (30) daysafequest by the United States or KDHE for the
documents.

99. All plans and reports prepared by Wegtarsuant to the requirements of this
Section of the Consentdoree shall be publicly available without charge.

100. Westar shall certify, as part of eacluplsubmitted to the United States and KDHE
for any Project, that Westarm®t otherwise required by law perform the Project described in

the plan, that Westar is unaware of any offeson who is required by law to perform the
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Project, and that Westar will not use any Projecportion thereof, to satisfy any obligations that
it may have under other applicable requiremehtaw, including any applicable renewable
portfolio standards.

101. Westar shall use good faith efforts to secas much benefit as possible for the
Project Dollars expended, consigtevith the applicable requirements and limits of this Consent
Decree.

102. If Westar elects (where sh an election is allowedd undertake a Project by
contributing funds to another person or instruraktytthat will carry outhe Project, that person
or instrumentality must in writing: (a) identifis legal authority for accepting such funding and
(b) identify its legal autbrity to conduct the Project for wdlh Westar contributes the funds.
Regardless of whether Westar elects (where slegttion is alloweddo undertake a Project by
itself or to do so by contributing funds to anatherson or instrumentality that will carry out the
Project, Westar acknowledges that it will recaivedit for the expenditure of such funds as
Project Dollars only if Westar deonstrates that the funds have been actually spent by either
Westar or by the person or instrumentalégeiving them, and that du expenditures met all
requirements of this Consent Decree.

103. Westar shall comply with the repargj requirements described in Appendix A.

104. Within sixty (60) days following theompletion of each Project required under
this Consent Decree, Westaailsubmit to the United States and KDHE a report that documents
the date that the Project was completed, Westesslts of implementing the Project, including
the emission reductions or other environmebémefits achieved,na the Project Dollars

expended by Westar in implementing the Project.
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105. Westar shall not financially benefit tayeeater extent thaany other member of
the general public from the saletransfer of technology obtainedthe course of implementing
any Project.

106. Project Dollar credit given for any Projeshall reflect Westar’s net cost in
implementing the Project, except for paymentéViestar from a co-owner of JEC or from Mid-
Kansas Electric Company (MKEC) or its susser or assign pursuant to the purchase power
agreement between Westar and MKEC dated AutjLis2006, for their pro rata share (each an
8% share at the time of the executiorito$§ Consent Decree) of Project Dollars.

107. Beginning one (1) year after entry of tidensent Decree, Westsinall provide the
United States and KDHE with semi-annual updatascerning the progress of each Project.

IX. CIVIL PENALTY

108. No later than thirty (30) days from thetdaf entry of this Consent Decree, Westar
shall pay to the United States a civil penaltyhe amount of $2.75 million. The civil penalty
shall be paid by Electronic Funds Transfer ("EFT"jh® United States Department of Justice, in
accordance with current EFT proceduretenencing USAO File Number 2009v00090 and DOJ
Case Number 90-5-2-1-08242 and the civil actiore cesne and case number of this action. The
costs of such EFT shall be Westar’s responsibiPayment shall be made in accordance with
instructions provided to Westar by the Finantiéibation Unit of the U.S. Attorney’s Office for
the District of Kansas. Anfunds received after 2:00 p.m. EDT shall be credited on the next
business day. At the time of payment, Westall provide notice of payment, referencing the
USAO File Number, the DOJ Case Number, arddivil action case name and case number, to
the Department of Justice and to EPA in accatdamith Section XVIII (Notices) of this Consent

Decree.
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109. No later than thirty (30) days from thetdaf entry of this Consent Decree, Westar
shall pay to the Intervenarcivil penalty 0f$250,000 by certified or e¢porate check made
payable to the Kansas Department of HealthEemdronment and sent tbe following address:

Mr. Vick Cooper

Bureau of Air

Kansas Department of Health and Environment
1000 SW Jackson, Suite 310

Topeka, Kansas 66612-1366.

110. Failure to timely pay the civil penalty alhsubject Westar to interest accruing
from the date payment is due until the date paynsemade at the rate prescribed by 28 U.S.C. 8
1961, and shall render Westar liafide all charges, costs, fees, and penalties established by law
for the benefit of a creditor or of the United States in securing payment.

111. Payments made pursuant to this Secare penalties within the meaning of
Section 162(f) of the Internal Revenue CodeUU28.C. § 162(f), and amot tax-deductible
expenditures for purposes of federal law.

X. RESOLUTION OF CERTAIN CIVIL CLAIMS

112. Entry of this Consent Decree shall resadecivil claims of the United States and
Intervenor against Westar that arose from aodifications commenced at JEC before the date of
lodging of this Consent Decraacluding but not limitedo those modifications alleged in the
United States’ Complaint in this civil action, time Notice of Violation issued to Westar on
January 22, 2004, and in the Complaint In Ineation filed by the Statof Kansas under:

a. Part C of Subchapter | of the Clean Air A¢2,U.S.C. 88 7470 to 7492

b. Standards of Performance for Newt#taary Sources Program, 42 U.S.C.

88 7411 and 40 C.F.R. § 60.14 and K.A.R. 28-19-720;
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C. The federally-approved and enfeable Prevention of Significant
Deterioration program of the Kans&@tate Implementation Plan, K.A.R.
28-19-350;
d. Sections 502(a) and 504(@f the Clean Air Act§8 7661 to 7661and
K.A.R. 28-19-500 through 518&ut only to the exterthat such claims are
based on Westar’s failure to olstain operating permit that reflects
applicable requirements imposed undett Baof Subchapter | of the Clean
Air Act; and
e. The federally-approved and enforb&aConstruction Permit program of
the Kansas State Implementat®lan, K.A.R. 28-19-300 through 304.
The claims resolved for purposes of this Panalgrander Part C of Subchapter | of the Clean Air
Act shall not include claims based upon carbaxidie (“CO2”) even if CO2 becomes regulated
under Part C of Subchapter | of the CleanAdt after the date dbdging of this Consent
Decree.
Xl. PERIODIC REPORTING
113. After entry of this Consent Decree, Wasshall submit to the United States and
KDHE a periodic report, within sixty (60) daydeafthe end of each haif the calendar year
(January through June and July through Decembkéhe report shall include the following
information:
a. all information necessary to determine compliance with the requirements of
the following Paragraphs of this Consent Decree: Paragraphs 50 through
68 concerning NOx emissions ana@mitoring, and the surrender of NOx
Allowances; Paragraphs @&ough 81 concerning S@missions and

monitoring, and the surrender of SAllowances; and Paragraphs 82
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through 87 concerning PM emissiomglanonitoring. Westar shall include
in these reports all data for whickethias adjustment factor has been
excluded pursuant to Paragraphs 67 and 80;

b. all data recorded by the PM CENMS required by Paragraph 91, and all
periods of monitor Malfunction, maintemee, and/or repags provided in
Paragraph 88;

C. all information relating t&uper-Compliant NOx and $@llowances that
Westar claims to have generategatordance with Paragraphs 64 and 76
through compliance beyond the requisgits of this Consent Decree;

d. all information indicating that the installation and commencement of
operation for a pollution control device may be delayed, including the
nature and cause of the delay, and any steps taken by Westar to mitigate
such delay; and

e. all information relating to the NO®ffset Requirements pursuant to
Paragraph 121.

114. In any periodic report submitted purst#mthis Section (Periodic Reporting),
Westar may incorporate by reference infotiorapreviously submitted under its Title V
permitting requirements, provided that Westaactes the Title V permit report (or the pertinent
portions of such report) and provides a specifierence to the provisions of the Title V permit
report that are responsive to the infatian required in the periodic report.

115. In addition to the report required by Paiggn 114, if Westar violates or deviates
from any provision of this Consent Decree, Vdeshall submit to the United States and KDHE a
report on the violation or deviation within ten (10) BusinesgsCster Westar knew or should

have known of the event. In the report, Westall explain the cause oauses of the violation

29



or deviation and any measurekedn or to be taken by Westardare the reported violation or
deviation or to prevent such vidilan or deviation in théuture. If at any time, the provisions of
this Consent Decree are included in Title V Permits, consistent with the requirements for such
inclusion in this Consent Decree, then theiagon reports requirednder applicable Title V
regulations shall be deemtadsatisfy all the requirements of this Paragraph.

116. Each Westar report shall gned by Westar’s Title V Responsible Official for
JEC, or his or her equivalent designee of at leate rank of Vice President, and shall contain
the following certification:

This information was prepared either by areunder my direction or supervision

in accordance with a system designed to assure that qualified personnel properly

gather and evaluate the informatiotsutted. Based on my evaluation, or the

direction and my inquiry of the pens(s) who manage the system, or the

person(s) directly responsible for gaihgrthe information| hereby certify under

penalty of law that, to the best of rkgowledge and belief, this information is

true, accurate, and complete. | understhatithere are signdant penalties for

submitting false, inaccurate, or incomplete information to the United States.

117. If any NOx or SQ Allowances are surrendered to any non-profit third party
pursuant to Sections IV (NOx Emiesis Reductions and Controls) and V {missions
Reductions and Controls), the nprofit third party’s certificabn shall be signed by a managing
officer of the non-profit third partyral shall contain the following language:

| certify under penalty of law that [name of non-profit third

party] will not sell, trade, or otherwise exchange any of the allowances and will

not use any of the allowancesnmeet any obligation imposed by any
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environmental law. | understand thlaére are significant penalties for making

misrepresentations to arisleading the United States.

XIl. REVIEW AND APPROVAL OF SUBMITTALS

118. Westar shall submit each plan, reportpther submission to EPA and KDHE
whenever such a document is required to be submitted for review or approval pursuant to this
Consent Decree. EPA, in consultation vWIDHE, may approve the submittal or decline to
approve it and provide written comments. Witkixty (60) days of reeiving written comments
from EPA, in consultation with KDHE, Westaradheither: (a) reviséhe submittal consistent
with the written comments and provide the revised submittal for final approval to EPA, in
consultation with KDHE; or (b) submit the matter dispute resolution, including the period of
informal negotiations, under Section XV (DispwResolution) of this Consent Decree.

119. Upon receipt of EPA’s final approval tfe submittal, or upon completion of the
submittal pursuant to dispute resolution, Vieshall implement the approved submittal in
accordance with the schedule specified therein.

XI1l. STIPULATED PENALTIES

120. For any failure by Westar to comply withe terms of this Consent Decree, and
subject to the provisions okgtions XIV (Force Majeure) arXlV (Dispute Resolution), Westar
shall pay, within thirty (30) days after recegdtwritten demand to Westar by the United States,

the following stipulated petiiges to the United States:

Consent Decree Violation Stipulated Penalty

a. Failure to pay the civil peltypas specified in Section 1X [$10,000 per day
(Civil Penalty) of this Consent Decree

31



b. Failure to comply with any applicable 30-Day Rolling
Average Unit Emission Rate for NOx or §30-Day Rolling
Average Unit Removal Efficiency for SOPlant-Wide
30-Day Rolling Average Emission Rate or Emission Rate
PM, where the violation is lessah 5% in excess of the lim
set forth in this Consent Decree

$2,500 per day per violation

for
ts

c. Failure to comply with any applicable 30-Day Rolling
Average Unit Emission Rate for NOx or §@0-Day Rolling
Average Unit Removal Efficiency for SOPlant-Wide
30-Day Rolling Average Emission Rate or Emission Rate
PM, where the violation is equal ¢ greater than 5% but Iq
than 10% in excess of the limgst forth in this Consent
Decree

$5,000 per day per violation

for
1SS

d. Failure to comply with any applicable 30-Day Rolling
Average Unit Emission Rate for NOx or §30-Day Rolling
Average Unit Removal Efficiency for SOPlant-Wide
30-Day Rolling Average Emission Rate or Emission Rat¢g
PM, where the violation is equi@ or greater than 10% in
excess of the limits set forth in this Consent Decree

$10,000 per day per violation

for

e. Failure to comply with a Plant-Wide 12-Month Rolling
Tonnage limitation for S©

$5,000 per ton for the first 100
tons, and $10,000 per ton for e
additional ton above 100 tons,
plus the surrender of SO
Allowances in an amount equal
two times the number of tons b
which the limitation was
exceeded.

ach

f. Failure to comply with a Plant-Wide 12-Month Rolling
Tonnage limitation for NOx

$5,000 per ton for the first 100
tons, and $10,000 per ton for e
additional ton above 100 tons,

amount that is at least equal to
number of tons by which the
limitation was exceeded, in
accordance with the requireme
of Paragraph 121, below

plus offset NOx emissions in an

ach

the

nts

g. Failure to install, commence operation, or continue
operation of the NOx, SQOand PM pollution control device
on any Unit

$10,000 per day per violation
guring the first 30 days, $37,50
per day per violation thereafte

()

h. Failure to install or opate CEMS as required by this

$1,000 per day per violation

Consent Decree

32



i. Failure to conduct annuabsk tests of PM emissions, ag
required in Paragraph 85

55,000 per day per violation

j. Failure to apply for angermit required by Section XVI

$1,000 per day per violation

k. Failure to timely submit, modify, or implement, as
approved, the reports, plans, segjianalyses, protocols, of
other submittals required by this Consent Decree

$750 per day per violation durir
the first ten days, $1,000 per dé
per violation thereaftre

g
ty

l. Using, selling, or transferring S@llowances, except as
permitted by this Consent Decree

the surrender, pursuant to the
procedures set forth in this
Consent Decree, of SO
Allowances in an amount equal
four times the number of SO
Allowances used, sold, or
transferred in violation of this
Consent Decree

m. Using, selling or transferring NOx Allowances except
permitted by this Consent Decree

e surrender, pursuant to the
procedures set forth in this
Consent Decree, of NOx
Allowances in an amount equal
four times the number of NOx
Allowances used, sold, or
transferred in violation of this
Consent Decree

n. Failure to surrender an $8llowance as required by thi
Consent Decree

ga) $37,500 per day plus (b)
$1,000 per S@Allowance

0. Failure to demonstrate ttterd-party surrender of an $G

Allowance.

$2,500 per day per violation

p. Failure to undertake and complete any of the

Environmental Mitigation Projects in compliance with Seq

VIII (Environmental MitigationProjects) of this Consent
Decree

$1,000 per day per violation
iioring the first 30 days, $5,000
per day per violation thereafter

g. Any other violation of this Consent Decree

$1,000 per day per violation

121. NOx Offset Requirements
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No later than ninety (90) daysllowing written demand by the United
States for stipulated penalties puastto Paragraph 120(f), Westar shall
submit a plan pursuant to SextiXll (Review and Approval of
Submittals), to obtain actual emissi@uductions of NOx from sources in
Kansas other than JEC to offgacess NOx emissions as required by
Paragraph 120(f).

Such plan shall describe the manimewhich Westar will obtain the
required NOx emission reductions, andlséasure that the total tons of
NOx emissions that exceeded ®lant-Wide 12-Month Rolling Tonnage
limitation for NOx are offset, no later than three (3) years from the date the
plan is approved pursuant to 8en Xl (Review and Approval of
Submittals).

Westar shall implement the project(s) in the approved plan in a manner
which ensures that the offsetting NOx emissions are obtained no later than
three (3) years from the date the pisiapproved pursuant to Section XII
(Review and Approval of Submittalshn the next report submitted to EPA
pursuant to Section Xl (Periodic Repng) following three (3) years from
the date the plan is approved, Waesthall provide documentation to
demonstrate that it fully and timebptained the offsetting NOx emission
reductions in accordance with the approved plan.

NOx emission reductions required bgt@lean Air Act, its implementing
regulations, or a state implementatjglan shall not be approved as
emission reductions to offset NOx essions pursuant to Paragraph 120(f).

EPA will apply Clean Air Act § 173(c), 40 C.F.R. § 51.165, and Appendix

34



S to Part 51 for purposes of determ@qwhether to approve the proposed
plan.

122. Violations of any limit based on a 30-depfling average constitute thirty (30)
days of violation but where such a violation (for the same pollutant and from the same Unit)
recurs within periods less than thirty (30ydawWestar shall not bebligated to pay a daily
stipulated penalty for any day of the recurrefazavhich a stipulated penalty has already been
paid.

123. All stipulated penalties shall beginaccrue on the day after the performance is
due or on the day a violation oecsuwhichever is applicablend shall continu¢o accrue until
performance is satisfactorily completed or uthté violation ceases. Nothing in this Consent
Decree shall prevent the simultaneous accrusépérate stipulated penalties for separate
violations of this Consent Decree.

124. Westar shall pay all stipulated penaltiesht® United States within thirty (30) days
of receipt of written demand to Westar from thaited States, and shall continue to make such
payments every thirty (30) da thereafter until the violatiog) no longer continues, unless
Westar elects within 20 days i@&ceipt of written demand to Weastfrom the United States to
dispute the accrual of stipuéat penalties in accordance witte provisions in Section XV
(Dispute Resolution) of th Consent Decree.

125. Stipulated penalties shall continuesttcrue as provided in accordance with
Paragraph 120 during any dispute, with inteogstaiccrued stipulated penalties payable and
calculated at the ratstablished by the Secretary of #reasury, pursuant to 28 U.S.C. § 1961,
but need not be paid until the following:

a. If the dispute is resolved by agreemn, or by a decision of Plaintiff

pursuant to Section XV (Dispute Resolufi@f this Consent Decree that is
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not appealed to the Court, accrisgpulated penalties agreed or
determined to be owing, together wabcrued interest, shall be paid within
thirty (30) days of the effective dabé the agreement or of the receipt of
EPA’s decision;

b. If the dispute is appealed to the Caamtd Plaintiff prevails in whole or in
part, Westar shall, within sixty (60) g&of receipt of the Court’s decision
or order, pay all accrued stipulatechptties determined by the Court to be
owing, together with accrued intereskcept as provided in Subparagraph
C., below;

C. If the Court’s decision is appealegl any Party, Westar shall, within
fifteen (15) days of receipt of thimal appellate court decision, pay all
accrued stipulated penalties determiteetie owing, together with accrued
interest.

For purposes of this Paragraph, the accrued atgaipenalties agreed by the Parties, or
determined by the Plaintiff through Disputedgkition, to be owing may be less than the
stipulated penalty amounts set forth in Paragraph 120.

126. All stipulated penalties shall be paidthe manner set forth in Section IX (Civil
Penalty) of thiConsent Decree.

127. Should Westar fail to pay stipulated pergatin compliance with the terms of this
Consent Decree, the United Stagball be entitled to collectt@rest on such penalties, as
provided for in 28 U.S.C. § 1961.

128. The stipulated penalties provided for in thisnsent Decree shae in addition to
any other rights, remedies, or sanctions avalabkhe United Statds/ reason of Westar’'s

failure to comply with any requirement of thi®isent Decree or applicable law, except that for
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any violation of the Act for which this Condedbecree provides for payment of a stipulated

penalty, Westar shall be allowed a credit tipidated penalties paid against any statutory

penalties also imposed for such violation.

129. Affirmative Defense for MalfunctionsIf Westar exceeds any 30-Day Rolling

Average Unit Emission Rate, 30-Day Rolling Avezddnit Removal Efficiency or Plant-Wide

30-Day Rolling Average Emission Rate duathlalfunction, Westalhearing the burden of

proof, has an affirmative defense to stipulgtedalties under thisdbsent Decree if Westar

complies with the reporting reqements of Paragraph 131, and destrates all of the following:

a.

the excess emissions were caused bydden, unavoidable breakdown of
technology, beyond Westar’s control;

the excess emissions (1) did not stem feom activity or event that could have
been foreseen and avoided, or planneddod, (2) could not have been avoided by
better operation and maintenance practices;

to the maximum extent practicableetair pollution control equipment and
processes were maintained and operatedntanner consistent with good practice
for minimizing emissions;

repairs were made in &xpeditious fashion when W&r knew or should have
known that an applicable 30-Day Rallj Average Unit Emission Rate, 30-Day
Rolling Average Unit Removal Efficienay Plant-Wide 30-Day Rolling Average
Emission Rate was being or would be exeeedOff-shift labor and overtime must
have been utilized, to the extent practicabdeensure that such repairs were made
as expeditiously as practicable;

the amount and duration of the excessssions (including any bypass) were

minimized to the maximum extent pra&ble during periods of such emissions;
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f. all possible steps were taken to miramihe impact of the excess emissions on

ambient air quality;

g. all emission monitoring systems weregken operation if at all possible;

h. Westar’s actions in response to theass emissions were documented by properly

signed, contemporaneous operating Jagother relevant evidence;

I. the excess emissions were not part daurring pattern indicative of inadequate

design, operation, or maintenance; and

J- Westar properly and promptly no&fl EPA and KDHE as required by this

Consent Decree.

130. To assert an affirmative defense Malfunction under Paragraph 129, Westar
shall submit all data demonstrating the actuaksions for the day the Malfunction occurs and
the 29-day period following the day the Malfunctiators. Westar may also, if it elects, submit
emissions data for the same 30-dayqmkbut that excludes the excess emissions.

131. Westar shall provide notice to EPA and KDHEwriting of its intent to assert an
affirmative defense for Malfunction under Pargard 29 as soon as practicable, but in no event
later than twenty-one (21) days following tth&te of the Malfunction. This notice shall be
submitted to EPA and KDHE pursuant to Secfill (Notices), include all information to
demonstrate that Westar satisfile criteria specified in Pageaph 129, above, and include all of
the following information:

a. the magnitude of the excess emissiexgressed in Io/mmBTU or % removal
efficiency and the operating data asalculations used in determining the
magnitude of the excess emissions;

b. the time and duration or expectédration of the excess emissions;

c. the identity of the equipment fromhich the excess emissions emanated;
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d. the nature and cause of the Malfunction;
e. the steps taken to remedy the Malfuaotand the steps taken or planned to
prevent the recurrenad the Malfunction;
f. the steps that were or are being taken to limit the excess emissions; and
g. if applicable, a list of the steps taken to comply with permit conditions governing
JEC Unit’s operation duringeriods of Malfunction.
XIV. FORCE MAJEURE
132. For purposes of this Consent Decree, @tE Majeure Event" shall mean an event
that has been or will be caused by circumstabhegend the control of Westar, its contractors, or
any entity controlled by Westaraghdelays compliance with anygwision of this Consent Decree
or otherwise causes a violatiohany provision of this Consent Decree despite Westar’s best
efforts to fulfill the obligation. "Best efforts tolfil the obligation” include using the best efforts
to anticipate any potential Force Majeure Eventtaraddress the effects of any such event (a) as
it is occurring and (b) after it has occurred, such that the delay and any adverse environmental

effect of the violation is minimizetb the greatest extent possible.

133. Notice of Force Majeure Eventdf any event occurs or has occurred that may
delay compliance with or otherwise causedation of any obligatn under this Consent
Decree, as to which Westar intends to asseldien of Force Majeuré/Vestar shall notify EPA
and KDHE in writing as soon asagmticable, but in no event latdran twenty-one (21) Business
Days following the date Westar first knew,loy the exercise of due diligence should have
known, that the event caused onntause such delay or violatiom this notice, Westar shall
reference this Paragraph of this Consent Dezneledescribe the anticipated length of time that
the delay or violation may persigihe cause or causes of the geda violation, all measures taken

or to be taken by Westar togwent or minimize the delay andyaadverse environmental effect
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of the violation, the schedule by which Wegtemposes to implement those measures, and
Westar’s rationale for attributtg a delay or violation to a Force Majeure Event. Westar shall
adopt all reasonable measures to avoid or me@reuch delays or vidians and any resulting
adverse environmental effects. Westar dhalleemed to know of any circumstance which
Westar, its contractors, onyentity controlled by West&new or should have known.

134. Failure to Give Notice If Westar fails to comply with the notice requirements of

this Section, EPA, in consultation with KDHE yneoid Westar’s claim for Force Majeure as to
the specific event for which Westar has fdite comply with such notice requirement.

135. EPA’s ResponseEPA shall notify Westar in wiitg regarding Westar’s claim of

Force Majeure as soon as reasopgihcticable. If EPA, in condtation with KDHE agrees that
a delay in performance has been or will be caused by a Force Majeure Event, EPA and Westar
shall stipulate to an extension of deadlinégs)performance of the affected compliance
requirement(s) by a period equal to the delay actgalljsed by the event. In such circumstances,
an appropriate modification shall be madespant to Section XXIlI (Modification) of this
Consent Decree.

136. DisagreementlIf EPA, in consultation with KDHE does not accept Westar’s claim
of Force Majeure, or if EPA, in consultat with KDHE and Westar cannot agree on the length
of the delay actually caused the Force Majeure Event, the matter shall be resolved in

accordance with Section XV (Dispute Regimn) of this Consent Decree.

137. Burden of Proaf In any dispute regarding Forbtajeure, Westar shall bear the
burden of proving that any delay in performancary other violation of @y requirement of this
Consent Decree was caused by or will be cabgealForce Majeure Event. Westar shall also
bear the burden of proving that Westar gaventitece required by this Section and the burden of

proving the anticipated durah and extent of any delay(s) aturthble to a Force Majeure Event.
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An extension of one compliance date based paricular event may, butill not necessarily,
result in an extension of a subsequent compliance date.

138. Events Excluded Unanticipated or increased costs or expenses associated with the

performance of Westar's obligans under this Consent Decr&®all not constitute a Force
Majeure Event.

139. Potential Force Majeure Event$he Parties agree that, depending upon the

circumstances related to an event and Westasjsonse to such circumstances, the kinds of
events listed below are among those that cquhlify as Force Majeure Events within the
meaning of this Section: construction, labmrequipment delays; Nfanction of a Unit or
emission control device; unanticipated ceabply or pollution ontrol reagent delivery
interruptions; acts of God; acof war or terrorism; and @ers by a government official,
government agency, other regulatory authoritya oegional transmission organization, acting
under and authorized by applicable law, thatalg&Vestar to supply electricity in response to a
system-wide (state-wide oegional) emergency. Depending upon the circumstances and
Westar’s response to such circumstances, fadtieepermitting authortto issue a necessary
permit in a timely fashion may constitute a Force Majeure Event where the failure of the
permitting authority to act is beyond the contbWestar and Westar has taken all steps
available to it to obtain the necessary permiluding, but not limited to: submitting a complete
permit application; responding to requests fatitohal information by the permitting authority
in a timely fashion; and accepting lawfulrpgt terms and conditions after expeditiously
exhausting any legal rights to appeal termd eonditions imposed by the permitting authority.
140. As part of the resolution of any matsibmitted to this Court under Section XV
(Dispute Resolution) of this Consent Decree rdig@ a claim of Force Majeure, the Parties by

agreement, or this Court by order, may pprpriate circumstancextend or modify the
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schedule for completion of work under this Corid@ecree to account for the delay in the work
that occurred as a rdsof any delay agreed to by the Urdt8tates or approved by the Court.
Westar shall be liable for stipuéat penalties for its failure thereafter to complete the work in
accordance with the extended or modified schedule.

XV. DISPUTE RESOLUTION

141. The dispute resolution procedure providgcthis Section shisbe available to
resolve all disputes arising undais Consent Decree, providdétht the Party invoking such
procedure has first made a good faith attempesolve the matterith the other Party.

142. The dispute resolution procedure requinedein shall be invoked by one Party
giving written notice to the othétarty advising of a dispute purstiégm this Section. The notice
shall describe the nature of the dispute and state the noticing Party’position with regard to
such dispute. The Party receiving such aceothall acknowledge receipt of the notice, and the
Parties in dispute shall expeditisly schedule a meeting to diss the dispute informally not
later than fourteen (14) daj@lowing receipt of such notice.

143. Disputes submitted to dispute resolution under this Section shall, in the first
instance, be the subject of infieal negotiations among the disimg Parties. Such period of
informal negotiations shall not extend beyond th{&®) days from the date of the first meeting
among the Parties’ representativesgess they agree in writing to shorten or extend this period.
During the informal negotiations period, the diipg Parties may also bmit their dispute to a
mutually-agreed-upon alternativesgdute resolution (ADR) forum the Parties agree that the
ADR activities can be completed within the 3Q+diaformal negotiations period (or such longer
period as the Parties may agree to in writing).

144. |If the Parties are unable to reach agreement during the informal negotiation period,

EPA or KDHE shall provide Westar with a writteammary of its position regarding the dispute.
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The written position provided by EPA shall be ddesed binding unless, within forty-five (45)
days thereafter, Westar seeks judicial resolutiah®fispute by filing a petition with this Court.
EPA may respond to the petition witHorty-five (45) days of filing.

145. Where the nature of the dispute is such ¢éhatore timely resolution of the issue is
required, the time periods set forth in thist®@tmay be shortened upon motion of one of the
Parties to the dispute.

146. This Court shall not draw any inferences establish any presumptions adverse to
either Party as a result of invoiat of this Section or the Parsie@nability to reach agreement.

147. As part of the resolutn of any dispute under th&ection, in appropriate
circumstances the Parties may agree, or this Court may order, an extension or modification of the
schedule for the completion of the activities tieggi under this Conseecree to account for the
delay that occurred as a resuldigpute resolution. WWatar shall be liable for stipulated penalties
for its failure thereafter to complete the wamkaccordance with the extended or modified
schedule, provided that Westaaimot be precluded from assag that a Force Majeure Event
has caused or may cause a delay in complyittythe extended or modified schedule.

148. The Court shall decide all disputes pursua applicable pnciples of law for
resolving such disputes. In their initial figja with the Court under Paragraph 144, the Parties
shall state their respective positions as taathy@icable standard of law for resolving the
particular dispute.

XVI. PERMITS

149. Unless expressly stated othwse in this Consent Deee, in any instance where
otherwise applicable law or thiSonsent Decree requires Wegstasecure a permit to authorize
construction or operation of any device, inchglall preconstruction, construction, and operating

permits required under state lawestar shall make such ajggaltion(s) to KDHE in a timely
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manner. EPA will use its best efforts to expeditiously review all permit applications submitted by
Westar in order to meet the regpments of this Consent Decree.

150. When permits are required as descrilmeBaragraph 149, Westshall complete
and submit applications for such permits to KD&til any other appropriate authorities to allow
sufficient time for all legally required procesgiand review of the permit request, including
requests for additional information by the permittnghorities. Any failure by Westar to submit
a timely permit application for any JEC Unit shall bar any use by Westar of Section XIV (Force
Majeure) of this Consent Decree, where acEdvajeure claim is based on permitting delays.

151. Notwithstanding the reference to Title Vather federally enforceable permits in
this Consent Decree, the enforcement of sucipe shall be in accordance with their own terms
and the Act. The Title V or other federally erdeable permits shall not be enforceable under this
Consent Decree, although any tewniimit established by or unddris Consent Bcree shall be
enforceable under this Consent Dearesgardless of whether such term has or will become part of
a Title V or other federally enforceable permsiipject to the terms &ection XXVI (Conditional
Termination of Enforcement UndBrecree) of this Consent Decree.

152. Within one hundred eighty (180) days aféatry of this Consnt Decree, Westar
shall amend any applicable Title V permit apation, or apply for amendments of its Title V
permits, to include a schedule for all Unit-speciind plant-specific performance, operational,
maintenance, and control technology requiremesiigblished by this Consent Decree including,
but not limited to, emission rates, removal effities, tonnage limitations, and the requirement
in Paragraph 73 pertaining to the surrender of S@wances.

153. Within one (1) year from the commencent of operation of each pollution control
device to be installed, upgratieor operated on a Unit under tidsnsent Decree, Westar shall

apply to include the requirements and limitationsraerated in this Consent Decree in either a
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federally enforceable non-Title V permit or request a site-specific amendment to the Kansas SIP
to include the requirement and limitations enunestan this Consent Decree. The permit or SIP
amendment shall require complenwith the following: (a) angpplicable rolling average unit
emission rate or rolling average unit removal efficiency fos, $0) the allowance surrender
requirements set forth in thiso@sent Decree, and (c) any appliegplant-wide emissions limit

set forth in this Consent Decree.

154. For each JEC Unit, Westar shall provideABRith a copy of each application for a
permit to address or comply with any provisiorttig Consent Decree, a®ll as a copy of any
permit proposed as a result of such applicatioalltav for timely participation in any public
comment opportunity.

155. If Westar sells or transfers to antighunrelated to Westar ("Third Party
Purchaser") part or all of imwvnership interest in any JEC WW('Ownership Interest") covered
under this Consent Decree, Westar shall comiily thie requirements of Section XIX (Sales or
Transfers of Ownership Interest) with regard @t @@wnership Interest before any such sale or
transfer unless, following any such sale ordfan Westar remains the holder of the Title V or
other federally enforceable permit for such facility.

XVIl. INFORMATION COLLECTION AND RETENTION

156. Any authorized representative of thaited States or KDHE, including their
attorneys, contractors, and coriaats, upon presentation of crederstiahall have a right of entry
upon the premises of JEC at any reasonable time for the purpose of:

a. monitoring the progress afktivities required under this Consent Decree;
b. verifying any data or information submitted to the United States in

accordance with the terms thfis Consent Decree;

45



C. obtaining samples and, upon request, splitany samples taken by Westar
or its representatives, conttars, or congltants; and
d. assessing Westar’'s compliangith this Consent Decree.

157. Westar shall retain, and instruct itsw@ctors and agents to preserve, all
non-identical copies of all rems and documents (including reds and documents in electronic
form) now in its or its contractors’ or agents’ pession or control, and that directly relate to
Westar’s performance of its obdéiions under this @isent Decree for tHellowing periods: (a)
until December 31, 2020, for records concerning @ay®r operational changes undertaken in
accordance with Section IV (NOx EmissiondRetions and Controls) and Section V ¢SO
Emission Reductions and Controls); and (b) ubéitember 31, 2017, for all other records. This
record retention requirement dhepply regardless of any corporate document retention policy to
the contrary.

158. All information and documents submitted by Westar pursuant to this Consent
Decree shall be subject to any requests undgrcaple law providing phlic disclosure of
documents unless (a) the information and docunaetsubject to legal privileges or protection
or (b) Westar claims and substantiates in acwed with 40 C.F.R. Part 2 that the information
and documents contain coreictial business information.

159. Nothing in this Consent Decree shallilitme authority of the EPA to conduct
tests and inspections at Westar’s facilities urktion 114 of the Act, 42 U.S.C. § 7414, or any
other applicable federal or stdaws, regulations or permits.

XVIII. NOTICES

160. Unless otherwise provided herein, wheer notifications, submissions, or
communications are required by this Consent Detheg, shall be made in writing and addressed

as follows:
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As to the United States of America

Chief, Environmental Enforcement Section
Environment and Natukr&esources Division
U.S. Department of Justice

P.O. Box 7611, Ben Franklin Station

601 D Street

Washington, D.C. 20044-7611

DJ# 90-5-2-1-08242

and

Director, Air Enforcement Division

Office of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency

Ariel Rios Building [2242A]

1200 Pennsylvania Avenue, N.W.

Washington, DC 20460

and

Regional Administrator
U.S. EPA Region VII

901 North 5th Street
Kansas City, Kansas 66101

As to Intervenor the State of Kansas

Section Chief, Compliance and Enforcement Section
Bureau of Air and Radiation

Kansas Department of Health and Environment
1000 SW Jackson, Suite 310

Topeka, Kansas 66612-1366

As to Westar

Vice President - Generation
Ken Johnson

Westar Energy

818 S. Kansas Ave.

P. O. Box 889

Topeka, KS 66601

and
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General Counsdl
Larry Irick
Westar Energy
818 S. Kansas Ave.
P. O. Box 889
Topeka, KS 66601
and
Director-Environmental Services
William L. Eastman
Westar Energy
818 S. Kansas Ave.
P. O. Box 889
Topeka, KS 66601
and
John M. Holloway II
Elizabeth C. Williamson
Winston & Strawn LLP
1700 K Street, N.W.
Washington, DC 20006-3817
161. All notifications, communications or suligsions made pursuant to this Section
shall be sent either by: (a) ovaght mail or delivery service, db) certified or registered mail,
return receipt requested. All notificatiom®mmunications and transmissions (a) sent by
overnight, certified or registered mail shalldeemed submitted on thetddhey are postmarked,
or (b) sent by overnight delivery service shall be deemed submitted on the date they are delivered
to the delivery service.
162. Any Party may change either the notieeipient or the address for providing
notices to it by serving the other Party withatice setting forth such new notice recipient or
address.

XIX. SALESOR TRANSFERS OF OWNERSHIP INTERESTS

163. If Westar proposes to sell or transéer Ownership Interest to a Third Party

Purchaser, it shall advise the Third Party Pusehan writing of the existence of this Consent
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Decree prior to such sale oamrsfer, and shall serdcopy of such written notification to the
Plaintiff and Intervenor pursuatd Section XVIII (Notices) of thi€onsent Decree at least sixty
(60) days before suchggosed sale or transfer.

164. No sale or transfer of an Ownership het&t shall take place before the Third Party
Purchaser and EPA and KDHE have executad,the Court has approved, a modification
pursuant to Section XXII (Modifidgon) of this Consent Decree making the Third Party Purchaser
a party defendant to this Consent Decree and joamiti/severally liable with Westar for all the
requirements of this Decree that may be appléectbthe transferred or purchased Ownership
Interests, except as proed in Paragraph 166.

165. This Consent Decree shall not be camstito impede the transfer of any
Ownership Interests between Westar and any Tartly Purchaser as long as the requirements of
this Consent Decree are met. This Consent Detralénot be construed fvohibit a contractual
allocation — as between Westard any Third Party Purchaser of Ownership Interests — of the
burdens of compliance with this Decree, pd®d that both Westar and such Third Party
Purchaser shall remain jointly and severally ligbléhe United States and Intervenor for the
obligations of the Decree applidalio the transferred or purchag@dnership Interests, except as
provided in Paragraph 166.

166. If the United States agrees, the Unigtdtes, Intervenor, Westar, and the Third
Party Purchaser that has become a party defetml#ins Consent Decrgrirsuant to Paragraph
164, may execute a modification that relieves \Atest its liability under this Consent Decree
for, and makes the Third Party Purchaser liabledibgbligationsand liabilities applicable to the
purchased or transferred Ownership InterebBkstwithstanding the foregoing, however, Westar
may not assign, and may not be released frognpbhgation under this @isent Decree that is

not specific to the purchased or transferred Enship Interests, including the obligations set
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forth in Sections VIII (Environmental MitigatioRrojects) and 1X (Civil Penalty). Westar may
propose and the United States mageado restrict the scope ofpp and several liability of any
purchaser or transferee for any obligations of this Consent Dibeteggre not specific to the
transferred or purchased Ownership Interesthd@xtent such obligations may be adequately
separated in an enforceable manner.

XX. EFFECTIVE DATE

167. The effective date of this Conseneé@ee shall be the date upon which this
Consent Decree is entered by the Court.

XX1. RETENTION OF JURISDICTION

168. Continuing Jurisdiction The Court shall retain jurisdiction of this case after entry

of this Consent Decree to enforce compliawdé the terms and conditions of this Consent
Decree and to take any action necessary rogyiate for its interpretation, construction,
execution, modification, or adjuchtion of disputes. During thierm of this Consent Decree,
either Party to this Consent Decree may appth¢oCourt for any relief necessary to construe or
effectuate this Consent Decree.

XXIl. MODIFICATION

169. The terms of this Consent Decree may be modified only by a subsequent written
agreement signed by both Parties. Where thefroation constitutes a material change to any
term of this Decree, it shall béfective only upon approval by the Court.

XXI1I1. GENERAL PROVISIONS

170. Atany time prior to termination of ik Consent Decree, Westar may request
approval from EPA, in consultation wikDHE, to implement control technology for N@
meet the required Emission Rate applicable {oJC Unit, other than what is required by this

Consent Decree. In seeking such approval, Westiat demonstrate that such alternative control
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technology is capable of achievingdamaintaining the Emissions Raipplicable to the Unit, and
that the alternative control technology will alldVestar to achieve and thereafter maintain a
Plant-Wide 30-Day Rolling Average Emission Rate for,MOno less stringent than 0.100
Ib/mmBTU. Approval of such a requds solely at the discretion &PA. If EPA, in consultation
with KDHE approves Westar’'s regstenothing in this Paragpha shall relieve Westar from
complying with any other requirement of tidsnsent Decree applicable to such Unit (é2tant-
Wide 30-Day Rolling Average Emission Ratesgri®Wide 12-Month Tonnage limitations, and
the requirement to obtain a federally estable non-Title V permit that includes the Unit-
specific performance, operational, maintenaaog, control technology requirements for such
Unit).

171. This Consent Decree is not a permit. ngtiance with the terms of this Consent
Decree does not guarantee compliance with alicgipe federal, state, or local laws or
regulations. The emission rates set forth hedeinot relieve Westar from any obligation to
comply with other state and federal requirersamider the Clean Air Act, including Westar’s
obligation to satisfy any state modeling requireraesat forth in the Kansas State Implementation
Plan.

172. This Consent Decree does not apply to @daym(s) of alleged criminal liability.

173. In any subsequent administregior judicial action initited by the United States or
Intervenor for injunctive relief or civil penalties relating to the Jeffrey Energy Center, Westar
shall not assert any defense or claim based upoaiples of waiver, re judicata, collateral
estoppel, issue preclusion, claim preclusion, or claim splitting, or any other defense based upon
the contention that the claims raised by th&é¢hStates or Intervenor in the subsequent

proceeding were brought, or should have de@enght, in the instant case; provided, however,
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that nothing in this Paragraph is intended tectfthe validity of Seabn X (Resolution of Certain
Civil Claims).

174. Except as specifically provided by thisiisent Decree, nothing in this Consent
Decree shall relieve Westar of its obligation to chnwath all applicable federal, state, and local
laws and regulations. Subjectth@ provisions in Section X (Resuion of Certain Civil Claims),
nothing contained in this Consddécree shall be construed to prevent or limit the rights of the
United States to obtain penaltiesigunctive relief under the Act or other federal, state, or local
statutes, regulations, or permits.

175. Each limit and/or other requirementasished by or under this Decree is a
separate, independent requirement.

176. Performance standards, emissions linatg] other quantitativetandards set by or
under this Consent Decree must be met to the auwitsignificant digits in which the standard
or limit is expressed. For example, an EntisdRate of 0.100 is not met if the actual Emission
Rate is 0.101. Westar shall round fourth significant digit to theearest third significant digit,
or the third significant digit tthe nearest second significaligit, depending upon whether the
limit is expressed to three or two significant é8giFor example, if an actual Emission Rate is
0.1004, that shall be reported as 0.100, and bbati compliance with an Emission Rate of
0.100, and if an actual Emission Rate is 0.1005,dhalt be reported as 0.101, and shall not be in
compliance with an Emission Rate of 0.100. Westail report data tthe number of significant
digits in which the standarar limit is expressed.

177. For the purpose of determining compliance with any Plant-Wide 12-Month Rolling
Tonnage limit in this Consent Decree, such limélsapply prospectively from the specified date

on which the 12 month period begins. For exampMestar must comply with a Plant-Wide
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12-Month Rolling Tonnage limit on June 1, 2010mpdiance with the limit will first be
determined 12 months after June 1, 2010.

178. In computing any period of time undeigtConsent Decree for any notification,
submission, or communication, where the lagt\dauld fall on a Saturday, Sunday, or federal
holiday, the period shall rumtil the next Business Day.

179. This Consent Decree does not limit, enlargaftect the rights of any Party to this
Consent Decree as against any third parties.

180. This Consent Decree constitutes the ficalnplete and exclusive agreement and
understanding between the Pastiath respect to the settlemt embodied in this Consent
Decree, and superceddkpaior agreements and undéandings between tliarties related to the
subject matter herein. No document, repreg@n, inducement, agreement, understanding, or
promise constitutes any part of this Decree osgtdement it represents, nor shall they be used
in construing the terms of this Consent Decree.

181. Each Party to this action shall bé@rown costs andt@rneys' fees.

XX1V. SIGNATORIES

182. Each undersigned representative of the Parties certifies that he or she is fully
authorized to enter into the terms and conditiointhis Consent Decree and to execute and
legally bind to this document the Party he or she represents.

183. This Consent Decree may be signedannterparts, and such counterpart
signature pages shall bevgn full force and effect.

XXV. PUBLIC COMMENT

184. The Parties agree and acknowledge final approval by the United States and
entry of this Consent Decreessbject to the procedures of 28~.R. 8 50.7, which provides for

notice of the lodging of this Consent Decre¢hi@a Federal Register, an opportunity for public
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comment, and the right of the lted States to withdraw oritkhhold consent if the comments
disclose facts or considerations which indidatg the Consent Decreeimappropriate, improper
or inadequate. Westar shall not oppose enttiiiefConsent Decree byishCourt or challenge
any provision of this Consent Decree unlesdthited States has notifiafestar, in writing, that
the United States no longer supports entry of the Consent Decree.

XXVI. CONDITIONAL TERMINATION OF ENFORCEMENT UNDER DECREE

185. Termination as to Completed Task&s soon as Westar completes a construction

project or any other requirement of this Corid@ecree that is not ongoiray recurring, Westar
may, by motion to this Court, seek terminatiortha provision or provisions of this Consent
Decree that imposed the requirement.

186. Conditional Termination of Enfoement Through the Consent Decrédter

Westar:

a. has successfully completed construction, and has maintained operation, of
all pollution controls as required byishConsent Decree for a period of two
years; and

b. has obtained all the final permits reaqarby Section XVI (Permits) of this
Consent Decree covering JEC that include as federally enforceable permit
terms, all of the Unit and Plaperformance and other requirements
specified in this Consent Decree;

then Westar may so certify these facts to thaddrStates, Intervenor, and this Court. If the
United States or Intervenor does object in writing with specificeasons within forty-five (45)
days of receipt of Westar's ¢iication, then, for any Consentddree violations that occur after
Westar’s certification, the UniteStates or Intervenor shaursue enforcement through the

applicable permit(s) and ntitrough this Consent Decree.
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187. Resort to Enforcement under this Consent Dechawithstanding Paragraphs

185 and 186, if enforcement of a provision in hecree cannot be pursued by the United States
under the applicable permit(ssued pursuant to the CleAir Act or its implementing

regulations ("CAA Permit"), or i Decree requirement was intendedbe part of a CAA Permit
and did not become or remain part of such jetiren such requirement may be enforced under
the terms of this Bcree at any time.

XXVII. FINAL JUDGMENT

188. Upon approval and entry of this Consemcdee by the Court, this Consent Decree
shall constitute a final judgmein the above-captioned matter between the United States and
Westar.

SO ORDERED, THIS26t h DAY ORVar ch , 2010.

s/ Julie A. Robinson

JULIEA. ROBINSON
UnitedStatedDistrict Judge
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V.
Westar Energy, Inc., No. 09-CV-2059 JAR/DJW

FOR THE UNITED STATES OF AMERICA:

IGNACIA S. MORENO
Assistant Attorney General
Environment and Natural Resources Division

U.S. Department of Justice
10th & Pennsylvania Avenue, N.W.

/ /)x'ashington, C 20531‘)*)
e

ARK C. ELMER
Trial Attorney
Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
1961 Stout Street, 8th Floor
Denver, Colorado 80294

56



Signature Page for Consent Decree in:

United States of America
V.
Westar Energy, Inc., No. 09-CV-2059 JAR/DJW

it

IMMERMAN
United States Attorney

U?nted States Attorney’s Office for the
District of Kansas

500 State Avenue, Suite 360

Kansas City, Kansas 66101

57



Signature Page for Consent Decree in:

United States of America

v

Westar Energy, Inc., No..09-CV-2059 JAR/DIW

58

Assurance
United States Environmental Protection
Agency

PAMALA J. S

Acting Director, Air Enforcement Division
Office of Enforcement and Compliance
Assurance

United States Environmental Protection
Agency

| " -
A Yodua)
.M}\ 0 N

JEFFREY ‘A.KOBISH

Attorney Advisor

Air Enforcement Division

Office of Enforcement and Compliance
Assurance

United States Environmental Protection
Agency



Signature Page for Consent Decree in:

United States of America
V.
Westar Energy, Inc., No. 09-CV-2059 JAR/DJW

WILLIAM RICE
Acting Regional Administrator, Region VII

DAVID COZADU
Regional Counsel, Region VII

59



Signature Page for Consent Decree in:
United States of America
\'
Westar Energy, Inc., No. 09-CV-2059 JAR/DJW

FOR INTERVENOR STATE OF KANSAS

Cocluich Brn 07

RODERICK L. BREM

Secretary

Kansas Department of Health and Environment
1000 SW Jackson Street, Suite 540
Topeka Kansas 666

Y NNE ANDERSON

Chtef Legal Counsel

Kansas Department of Health and Environment
1000 SW Jackson Street, Suite 560

Topeka, Kansas 66612

785.296.5334

yanderson@kdheks.gov

60



Signature Page for Consent Decree in:

United States of America
V.
Westar Energy, Inc., No. 09-CV-2059 JAR/DJW

FOR DEFENDANT WESTAR ENERGY, INC.:

By: William B. Moore
Its: President and Chief Executive Officer

61



Appendix A Environmental Mitigation Projects

In compliance with, and in addition to, the pio@ns of Section Vllbf this Consent Decree
(Environmental Mitigation Projects)yestar shall comply with éprovisions of this Appendix

to ensure that the benefits of the $6 milliorPimject Dollars are achieved. Of such amount, at
least $1 million in Project Dollars shall be spent on the Clean Diesel Retrofit Project and/or the
Third-Party Wind Project.

l. Overall Environmental Mitigation Projects Schedule and Budget

A.

Except for the plan related to itembélow, within one hundred twenty (120)

days from entry of this Consent Decras,further describeoelow, Westar shall
submit plans to EPA for review angm@oval, in consultation with KDHE, for
spending $6 million in Project Dollars to implement the Projects specified in this
Appendix in accordance with the deadliessablished in this Appendix. Within
thirty-six (36) months from entry dhis Consent Decree, Westar shall submit
plans to EPA for review and approval,dansultation with KDHE, related to item
V. The purpose of the Environmental Mitigation Projects shall be to mitigate the
effects of Westar’s actions in the perawaring which the allegations set forth in
the EPA’s complaint transpired. As pafteach plan submitted, Westar shall
explain the manner in which the Projectiwmitigate the effect of its prior

actions.

Westar may, at its election, consoliddte plans established by this Appendix
into a single plan.

To coincide with the periodic reportshe submitted at the end of each calendar
year pursuant to Paragraph 113 of the @ahBecree, beginning sixty days after
the end of the 2010 calendar year, aadtinuing annuallyhereafter until
completion of each Project (including aagplicable periods of demonstration or
testing), Westar shall provide EPA akBHE with written rgoorts detailing the
progress of each Project, including an accognof Project Dollars spent to date.

As provided in Paragraph 104 of the CaemsDecree, within sixty (60) days
following the completion of each Projeajreed to under this Consent Decree
(including any applicable periods ofrdenstration or testing), Westar shall
submit to the United States and KDHE pa® that documents the date that the
Project was completed, the results opiementing the Project, including the
emission reductions or other environr@benefits achieved, and the Project
Dollars expended by Westarimplementing the Project.

Upon EPA'’s approval of the plans proposedhis Appendt, Westar shall
complete the Environmental Mitigationdpects according to the approved plans.
Nothing in the Consent Decree or thippendix shall be interpreted to prohibit
Westar from completing the Environmental Mitigation Projects before the
deadlines specified in thetsdule of an approved plan.



[l. Clean Diesel Retrofit Project

A. Within one hundred twenty (120) days framtry of this Consent Decree, Westar
shall submit a plan to EPA for revieamd approval, in consultation with KDHE,
to retrofit in-service diesel enginestivemission control equipment further
described in this Section, designeddduce emissions of particulates and/or
ozone precursors and fund the operaand maintenance of the retrofit
equipment for the time-period describedole(the “Clean Diesel Project”).
Eligible vehicles, engines and equiprharust be owned or operated by or on
behalf of a public entityPreference shall be givengohool buses. This Project
shall include, where necessary, techngjaeministration and infrastructure
needed to support the Clean Diesel Pttoj&testar shall complete the retrofit
projects required by this pggraph within two years of the date of EPA approval
of the Clean Diesel Project plan. The parties may, by agreement, extend the
deadline to complete theseoects by up to one year.

B. The plan shall also satisfy the following criteria:
1. Involve vehicles based in and epiient located in Westar's service
territory.
2. Provide for the retrofit of diesel engines with EPA verified emissions

control technologies to achieve thegrest measurable mass reductions of
particulates and/or ozomeecursors for the fleet thparticipate(s) in this
Project. Depending upon the partemuEPA verified emissions control
technology selected, thetrefit diesel enginemust achieve emission
reductions of particulates andfzone precursors by 30%-90%, as
measured from the pre-retrofit emissidasthe particular diesel engine.

3. Describe the process Westar will usaletermine the most appropriate
emissions control technology for eaclkeskl engine that will achieve the
greatest mass reduction of particulaad/or ozone precursors. In making
this determination, Westar must takéo account the particular operating
criteria required for the EPA véed emissions control technology to
achieve the verified emissions reductions.

4. Provide for the retrofit of diesel engswvith either: (a) diesel particulate
filters, (b) diesel oxidation catalysts and closed crankcase ventilation
systems, or (c) EPA-verified idig reduction technologies; cleaner fuel
use; EPA-verified aerodynamics emwlogies and low rolling resistance
tires; and engine re-poweg (i.e., replacing oldesngines with newer,
cleaner engines).

5. Describe the process Westar will usanotify fleet operators and owners
that their fleet may be eligible to pi@ipate in the Clean Diesel Project
and to solicit their interest iparticipating in the Project.



6. Describe the process and criteria Vdestill use to select the particular
fleet to participate in this Project, msistent with the requirements of this
Section.

7. For each of the recipient fleet ownarsd operators describe the amount of
Project Dollars that will cover the costs associated with: (a) purchasing the
verified emissions control technolpgb) installation of the verified
emissions control technology (indmg data logging)and (c) training
costs associated with repair andimbenance of the verified emissions
control technology (including technologleaning and proper disposal of
waste generated from cleaning). TRi®ject shall not include costs for
normal repair or operation dfie retrofit diesel fleet.

8. Describe the process Westar will dsedetermining which diesel engines
in a particular fleet will be includeid the Clean Diesel Project with the
verified emissions control technglg, consistent with the criteria
specified in Section 11.B.2 above.

9. Ensure that recipient fleet ownersd&or operators, or their funders, do not
otherwise have a legabligation to reduce emssions through the retrofit
of diesel engines.

10.  For any outside party with whom Westaight contract to carry out this
Project, establish minimum standatdat include prior experience in a
Clean Diesel Project and a record abpability to interest and organize
fleets, and community groupsjtmn a clean d@sel program.

11. Ensure that the recipient fleets cdynwith local, state, and federal
requirements for the disposal of thaste generated from the verified
emissions control technology.

12. Include a schedule and budget for céetipg each portion of the Project.

In addition to the information required b@ included in tl report pursuant to
Section I.C above, Westar shall also diggcthe fleet owneoperator; where it
implemented this Project; the particutgpes of verified emissions control
technology (and the number of each type) thiattalled pursuant to this Project;

the type, year, and horsepower of egathofit; an estimate of the number of

citizens affected (if applicable) by this Rrof, and the basis for this estimate; and
an estimate of the emission reductions for each Project or engine, as appropriate
(using the manufacturer’s estimated redhres for the particular verified

emissions control technology), inciad particulates, hydrocarbons, carbon
monoxide, and nitrogen oxides.

Upon EPA’s approval of the plan, Westaakltomplete the @an Diesel Project
according to the approved plan and schedule.



. Third-Party Wind Generation

Within one hundred twenty (120) days frontrgrof this Consent Decree, Westar shall
submit a plan to EPA for review and approvalgcamsultation with KDHE, to install Third-Party
Wind Generation. Third-Party Wind Generationlsba in addition to any existing renewable
energy commitments. Upon approval of plan by the EPA, Westar shall complete the mitigation
project according to the approvplan and schedule, but in noesx later than five (5) years
from the date of entry of this Consent Decree.

The plan shall alseatisfythe following criteria:

1. The selection of a person or entity who will own or operate the third party
wind generation, including, without limitation, the person or entity who
receives any electric power or financial benefit from the wind generation
(“Project Recipient” or “Recipient”), shall be at Westar’s sole discretion,
provided that: (a) the Project Recipient is a school or non-profit; (b) the
Recipient is not an entity or persorvitnich Westar or its subsidiaries or
affiliates has a financial interest; (c) the site is in Kansas; and (d) the
Recipient agrees to cooperate in Westar’s efforts to comply with this Consent
Decree, including providing information to Westar so that it may be reported
to the United States and allowing Westar the right to inspect the third party
wind generation.

2. A written, signed certification from the Project Recipient stating that Project
Dollars will allow theinstallationof third party wind generation that would
not otherwise have been installed at the site, although wind generation
purchased with Project Dollars may be in addition to, and/or augment any
existing wind generation at the site. The notification shall also identify the
site where the third-party wind generation will be installed, the number of
megawatts installed, the success of the Project in terms of megawatts per year
produced, and the emissions reductions achieved through the use of the third-
party wind generation.

3. Wind generation shall be designed to provide electric power to the site and to
provide any surpluslectricpower not needed by the project recipient(s) to
the local electric grid.

4, Upon completion of the Project, the Project Recipient shall have complete
and sole ownership of the wind generation and Westar shall have no
ownership or property interest in the wind generation, except that Westar
shall inspect, at least once, the wind generation at the site following
installation. Westar shall describe the results of that inspection in the report
submitted to the United States pursuant to Paragraph 103 of the Consent
Decree specifically: (a) stating that Westar confirmed the installation of the
wind generation; (b) reporting the megawatts (MW) of electric power
provided by the wind generation; and (c) providing any other information
necessary to demonstrate compliance with this Decree that was learned at the
inspection.



5. Include a budget and schedule for completing each portion of the Project,
including operation and maintenance costs for up to ten (10) years following
approval of the plan.

V. Advanced Truck Stop Ettrification Project

1. Within one hundred twenty (120) dagier entry of thisConsent Decree,
Westar shall submit a plan to the EPA for review and approval, in
consultation with KDHE, for the completion of the installation of
Advanced Truck Stop Electrificatior.ong-haul truck drivers typically
idle their engines at niglat rest areas to supghgat or cooling in their
sleeper cab compartments, and to ri@mvehicle battery charge while
electrical appliances such as T¥¢emputers and microwaves are in use.
Modifications to rest areas to pide parking spaces with electrical
power, heat and air conditioning willaw truck drivers to turn their
engines off. Truck driver utilizatiorof the Advanced Truck Stop
Electrification will result in reducedlling time and therefore reduced fuel
usage, reduced emissions of MOx, VOCs and toxics, and reduced
noise. This Project shall includehere necessary, techniques and
infrastructure needed sBupport such project.

2. The proposed plan shall sd@ishe following criteria:

a. Describe how the work or projettt be performed is consistent
with requirements o®ection I. above.

b. Provide for the constructn of Advanced Truck Stop
Electrification stations witlestablished technologies and
equipment designed to reduce ssmns of particulates and/or
0zOone Precursors.

C. Account for hardware procurement and installation costs at the
recipient truck stops.
d. Include a schedule for completiegch portion of the project.
e. Describe generally the expecteavironmental benefits of the
project.
3. Performance - Upon approval of the plan by EPA, Westar shall complete

the mitigation project according to tapproved plan and schedule, but in
no event later than five (5) years frahe date of entry of this Consent
Decree.

V. Plug-in Hybrid Infrastructure

1. Within thirty-six (36) months aftegntry of this Consent Decree, Westar
shall submit a plan to EPA for revieamd approval, in consultation with
KDHE, for either (a) completing thastallation of Plug-in Hybrid



Infrastructure or (b) spending thewaining Project Dollars on one or
more of the other Projects specified in this Appendix.

Battery powered and hybrid vehiclesed Plug-in Infrastructure to
recharge their batteries. Incredsese of battery powered and hybrid
vehicles results in reduced fuelge, reduced emissions of PM, NOX,
VOCs and toxics, and reduced noiseisTProject shall include, where
necessary, techniques and infrastrucheeded to support such project.

In the event Westar elects to instllig-in Hybrid Infrastructure ,the
proposed plan shall satisfy the following criteria:

a. Describe how the work or projettt be performed is consistent
with requirements ofection I. above.

b. Provide for the construction of Plug-Hybrid Infrastructure with
established technologies.

C. Account for hardware procurement and installation costs at the
recipient locations.

d. Describe generally the expecteavironmental benefits of the
project.

In the event Westar elects to speind remaining Project Dollars on other
Projects specified in this Appendike proposed plan shall satisfy the
requirements specified in thigppendix for those other Projects.

Performance - Upon approval of the plan by EPA, Westar shall complete
the mitigation project(s) according to the approved plan and schedule, but
in no event later than six (6) yearsrfrahe date of entry of this Consent
Decree.

VI. Fleet Conversion

1.

Within one hundred twenty (120) days from entry of this Consent Decree,
Westar shall submit a plan to EPA for review and approval, in
consultation with KDHE, for undertaky a Fleet Conversion. Westar has

a fleet of trucks, locomotives ah@avy equipment powered by diesel
engines, as well as a fleet ofsgéine-powered motor vehicles. The

retrofit of these diesangines and the use of hybegdgine technologies in
Defendants’ vehicles, such as dieslgctric engines, will improve fuel
efficiency and reduce emissions of N®M, VOCs, and other air

pollutants.
The proposed Fleet Coersion plan shall:

a. Propose the replacement of contrenal gasoline or diesel
powered motor vehicles (such as bucket trucks) with Hybrid



Vehicles. For purposes of thesibsection of this Appendix,
“Hybrid Vehicle” means a vehiclénat can generate and utilize
electric power to reduce the vela’s consumption of fossil fuel.
Any Hybrid Vehicle proposed fanclusion in the Hybrid Fleet
Project shall meet all applicaldegine standards, certifications,
and/or verifications. Westahall only receive credit toward
Project Dollars for the incrememhi@ost of Hybrid Vehicles as
compared to the cost of a newly manufactured, similar motor
vehicle.

Propose the retrofit of existingediel engines with EPA verified
emissions control technologiesdohieve the greatest measurable
mass reductions of particulates and/or ozone precursors for
Westar’s diesel fleet. Dependingon the particular EPA verified
emissions control technology selkedt the retrofit diesel engines
must achieve emission reductiasfeparticulates and/or ozone
precursors by 30%-90%, as measured from the pre-retrofit
emissions for the particall diesel vehicle.

Describe the process Westar will use to determine the most
appropriate emissions control tedhogy for each diesel engine
that will achieve the greatest masgluction of particulates and/or
ozone precursors. In making thistermination, Westar must take
into account the particular operadicriteria requied for the EPA
verified emissions control techiogy to achieve the verified
emissions reductions.

Provide for the retrofit of dieselngines with either: (a) diesel
particulate filters, (b) dieselxidation catalysts and closed
crankcase ventilation systems,(oy other projects such as EPA-
verified idling reduction technogies; cleaner fuel use; EPA-
verified aerodynamics technologydalow rolling resistance tire;
vehicle replacement; or enginepewering (i.e., replacing older
engines with newer, cleanangnes), if approved by EPA.

Prioritize the replacement of dieggdwered vehicles in Westar’'s
fleet.

Provide a method to account foetbosts of the Hybrid Vehicles,
including the incremental costs of such vehicles as compared to
conventional gasoline or diegabtor vehicles and potential
savings associated with the replacement. Before Westar is
required to submit a plan puesut to Section I11.D., EPA will
provide guidance to Westar ortiegating the savings associated
with replacement of other vedies with Hybrid Vehicles.



g. Certify that Defendants will usbe Hybrid Vehicles and other
retrofit vehicles or equipment fdineir useful life (as defined in the
proposed plan).

h. Include a schedule for completiegch portion of the Project.

Performance - Upon approval of playthe EPA, Westar shall complete
the mitigation project according to tapproved plan and schedule, but in
no event later than five (5) years frahe date of entry of this Consent
Decree.



