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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

DIGITAL ALLY, INC., )
Plaintiff and Counterdefendant, : )
V. g Case No. 09-2292-KGS
Z3 TECHNOLOGY, LLC, ))
Defendant and Counterplaintiff. : )
ORDER

This matter comes before the Court updrr&chnology, LLCs Motionin Limineto Bar
Evidence and Argument Relating to thiejed Pink Noise Issue (ECF No. 210}:s2Motion in
Limineto Bar Evidence and Argument Relatingaiyy Testing of the DM355 Module (ECF No.
211); Z’s Motion in Limineto Bar Evidence and Argument Rt to Performance Issues with
the DM355 Module (ECF No. 215); amdgital Ally, Inc’s Third Motionin Liming Fifth Motion
in Limineand Sixth Motionn Limine(ECF No. 219). On June 22, 2012, the Court held a hearing
on the above motions. The Cosdmmarizes its rulings below.

Z3 seeks an order barring any evidence agdraent relating to the alleged “pink noise”
issue with the DM355 module. RE2008 contains a software warrgind a hardware warranty.
Digital argues that Zbreached at least one of the warranty provisions of PLA-2008 by delivering
non-conforming DM355 modules. Digital identifi&gink noise” as one of the issues in the
DM355 module.

In its motion for summary judgment, ZArgued that Digital did not comply with the
software warranty provisions iRLA-2008 and thus, could not agsa claim for breach of the

software warranty odefend against® claim for breach of PLA-2008 based upon any alleged
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software deficiencies. Diigl failed to respond to*% motion on this point. Indeed, it was not
even clear whether Digital was asserting breacheoftware warranty. After considerinysz
argument and cited authorities, the Court held“tbagital has no claim rgarding software issues
in the DM355 module.”

But whether there was a breach of the hardwamganty remains an issue for trial. And
the Court has never resolved whether the allégedk noise” issue was a hardware or software
issue. This is an issue for the finder of faamd as a result, the Court will permit Digital to
introduce evidence and argument relating toaheged “pink noise” isset  Accordingly, the
Court denies Zs Motionin Limineto Bar Evidence and Argument Relating to the Alleged Pink
Noise Issue (ECF No. 210).

Z3 also seeks an order barring evidence andnaegurrelating to any testing of the DM355
modules. Digital tested adst some DM355 modules in A@2D12 — over a year after discovery
in this case closed. AlthougH Zeeks to exclude testimony regardamy testing of the DM355
modules, its primary concern appears to be testing of the DM355 modules that occurred after
discovery was over.

The Court believes that it is improper forgdal to attempt to introduce any evidence,
testimony and argument relatingth@ testing of the DM355 moduldsat occurred after discovery
closed. During the Court’s heag on June 22, 2012, counsel fogidal represented to the Court
that he would not attempt to introduce any sacitdence or testimony. Accordingly, the Court
grants Z’s Motion in Limine to Bar Evidence and Argument Relating to any Testing of the
DM355 Module (ECF No. 211) as described herein.

Additionally, Z® seeks an order barring evidence and argument relating to performance
issues with the DM355 modules-or the reasons stated duringlosrgument, th Court denies
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Z’'s Motion in Limineto Bar Evidence and Argument Relating to Performance Issues with the
DM355 Module (ECF No. 215).

The Court now turns to Digital’'s remaining motiomslimine. In its Third Motionin
Limine, Digital moves for an order excluding amgcts, references, evidence, testimony or
opinions concerning or vith in any way rely upo'’s “bill of materials,”identified as Exhibits
95 and 96. Digital bases its motion on threaigds: (1) the underlyingpsirce documents for the
bill of materials were niqproduced as part of3 initial disclosures; (2) the bill of materials is not
authenticated; and (3) the bif materials constitutes hearday which there is no exception.

The bill of materials was apparently comgdil&dom (1) quotes from the factory that
provided the components listed te bill of materials or lhmanufactured modules fof i the
past; and (2) excel spreadsheets that contained the priciddféoent assemblies manufactured
by Z°. The excel spreadsheets were not produced lag part of its initial disclosures.

Fed. R. Civ. P. 26(a)(1)(A)(i8tates that a party must prdei“a copy--or a description by
category and location--of all documents, electronicstityed information, anngible things that
the disclosing party has in its possession, custody, or control ands®a&o support its claims or
defenses, unless the use would be solely f@eachment.” Subsection (iii) further requires a
party to provide “a computation of each categorgiaxhages claimed by the disclosing party--who
must also make available for inspection an@ying as under Rule 34dldocuments or other
evidentiary material . . . on which each compotais based, including materials bearing on the
nature and extent of injuries suffered.”

Any critique of a party’s initial disclosusemust also take into consideration the



objectives underlying Rule 26(a)(1)The mandatory disclosure requirements under Rule
26(a)(1) are designed to accelerate the exchange of basic information, help focus the discovery
that is needed, facilitate preparation féaltor settlement, and eliminate surpfseThe purpose

of discovery and initial diclosures is to avoid one side ambushing the dthed the litigants

should not indulge in gamesmship with respect to ¢fr disclosure obligationd. The Rule 26
disclosure requirements should “be applied witmen sense in light of the principles of Rule

1, keeping in mind the salutary purposes that the rule is intended to accomplish.”

It is a close call whether the underlying ssidocuments for thelbof materials should
have been produced as part ofsZinitial disclosures. In a broad sensé, g “using” the
underlying source documents because its bill ofenels incorporates information from these
documents. Additionally, the underlying sourdecuments could be considered evidentiary
material on which Zs damages computationtimsed. On the other hand,ig not intending to
introduce into evidenceéhe underlying source documentadaall information that will be
introduced at trial and relied upon b¥izas disclosed to Digital. Thus, Digital cannot reasonably
claim any unfair surprise. Although the underlysaurce materials might have been helpful to

Digital, this is not a case wheré #as engaged in gamesmanship with respect to its disclosure

! Lobato v. Forgd No. 05-cv-01437-LTB-CBS, 2007 WL 2593485, at *5 (D. Colo. Sept. 5,
2007).

2 Fed. R. Civ. P. 26(a) advisory committee notes to 1993 amendrRetgsreen Co. v.
Pella Prods. of St. Louis, Incl45 F.R.D. 92, 94 (S.D. lowa 1992).

¥ Guidance Endodontics, LLC v. Dentsplyiiinc., 2009 WL 3672373, at *13 (D.N.M.
Sept. 24, 2009).

* Fed. R. Civ. P. 26(a) advisory committee notes to 1993 amendments.

°Id.



obligations.

The Court does not need to resolve whetheshould have disclosed the underlying
documents at part of its disclosures because essuming such an obligation, the Court would
not exclude the bill ofmaterials under Rule 37.

Under Rule 37(c), a party that fails to complith its disclosure obligations under Rule
26(a) or (e) is precluded from relying on thatness’s testimony “unless the failure [to identify]
was substantially justified or harmle$s.”Rule 37(c) is designed to prevent the “sandbagging”
of an opposing party with new ieence and prevent gamesmanshig[R]efusing to admit
evidence that was not disclosed in discovewy asastic remedy and will apply only in situations
where the failure to disclose represents a flaigad faith and callous disregard of the rufes.”

The Tenth Circuit has held that a districburt “need not makeexplicit findings
concerning the existence of a substantial jigstiion or the harmlessness of a failure to
disclose.® Nevertheless, a district court should consider four factors when exercising its
discretion: “(1) the prejudice or surprise t@ tparty against whom the testimony is offered; (2)

the ability of the party to curdne prejudice; (3) the extent which introducing such testimony

® Fed. R. Civ. P. 37(c)(2).

" See CSC Holdings, Inc. v. Berubi®. 01-1650 DRH MLO2004 WL 3541331, at
(E.D.N.Y. July 7, 2004) (Rule 37(c)(1) is “designedchtmid . . . gamesmanship ... [and] ... to
provide a strong inducement for disclosure of Riéa) material.”) (internal citations omitted).

8 Johnson Elec. N. Am. Inc. v. Mabuchi Motor Am. Co#.F. Supp. 2d 446, 458
(S.D.N.Y. 1999).

® Woodworker’s Supply, Inc. v. Principal Mut. Life Ins. Ckr0 F.3d 985, 993 (10th Cir.
1999).



would disrupt the trial; and (4) the moving party’s bad faith or willfulné%s.”

Although it was incumbent on®Zo fully and timely comply with Rule 26’s disclosure
requirements, Digital shares culpability fonyaprejudice it claims to have suffered bysz
alleged non-disclosure. In response to a request for production of docunigmesiLifed the
bill of materials in October 2009 well prior to the initihdeadline to completdiscovery in this
case’ During the December 2009 deposition of. Mtarchevsky, Digitab counsel inquired
about the bill of materials anddmed that it was compiled fromther sources of information
that had not been produced. But Digitaivere moved to compel any allegedly deficient
responses or serve a request for production of these underlying source documents. In a prior
order, the Court suggested to Digital that it cdilé&la motion to compel if it believed there were
deficiencies in Zs production®> Rather than take advantagithese remedies, Digital chose

to do nothing. Thus, any prejudice is of its own makihg.

o 1d.

' The deadline to complete discovery was originally November 24, 2009. Scheduling
Order, ECF No. 26. The deadline to comptiiteovery was then extended several times.
Discovery closed on November 30, 2010. Order, ECF No. 117.

2 |n its first motion for partial summary judgmeBXgital criticized Z for not producing
the underlying source documents for the bill of materi Pl.’s Mem. in Supp. of First Mot. for
Partial Summ. J at 30, ECF No. 88. Because theflinaterials had been produced in response
to a Rule 34 request and Didithd not specifically argue #t the underlying source documents
should have been produced as part’ iitial disclosures, the Cousuggested that Digital file a
motion to compel.

¥ SeeForeman v. Am. Road Lines, In623 F. Supp. 2d 1327, 1330-31 (S.D. Ala. 2008). In
Foreman,the defendant had not complied with the ekdesclosure obligations under Rule 26.
The plaintiff was aware of the deficiencies witbfendant’s expert’s repdout did not file a
motion to compel or take any other action teotee the deficiencies. Instead, the plaintiff
remained silent for months, then abruptlgd his objection in th@ope of “parlaying an
innocuous, easily-corrected omissiato disallowance of [the expé&st testimony in its totality.”
This type of “gamesmanship,” tleeurt ruled, flouted the “spirit afooperation and fair play that
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Moreover, the Court does not believe thagiial has been prejudiced. Digital deposed
Z%s principals — Bruno Marchevsky and Aaron Geddl — and questioned them about the bill of
materials. Digital had an opportéyio inquire about # sources of infornteon contained in the
bill of materials.

Further, the Court does ntielieve that introduction of the bill of materials or any
testimony related thereto would disrupt the tridlhe bill of materials was produced in October
2009 and has been the subject of inquiry at depositions. In short, the bill of materials has been a
part of this case since 2009.

Lastly, there is nothing indating to the Court that®avas acting in bad faith. Indeed® Z
fully disclosed that it relied upon other documents in compiling the biflaierials. The Court
does not believe thatWas attempting to “hide the ball” or engage in any gamesmanship.

Weighing the above factorshe Court finds that % purported nostisclosure was
harmless. Accordingly, the Court will not excluaey facts, references, evidence, testimony or
opinions concerning or whictn any way rely upon the “bilbf materials” based upon®Z&
purported non-disclosure. The @b will defer ruling upon whethethe bill of materials is
properly authenticated and/or constitutesrsay until hearing the foundation laid blyaZ trial.
Accordingly, Digital’s Third Motionin Limineis denied without prejudice.

In its Fifth Motionin Limine Digital moves for an order excluding'& expert’s report and
any exhibits, testimony, or opinions that refertihe report. Digital @ues that the report is

hearsay under Fed. R. Evid. 801. On its exhibit lidtindicates only that it “may” attempt to

animates Rule 26.” Because any prejudice ¢ontloving party was largekelf-inflicted, the
court refused to exclude thepert’'s testimony at trial.



offer the report into evidence. The Court waitidress the report’s admistity if and when 2
attempts to introduce it into evidence. Digital's Fifth MotionLimine is denied without
prejudice.

In its Sixth Motionin Limine Digital seeks an order excluding the facts, evidence,
testimony, and opinions to be offered b{szlamages expert, Craig Chance.

Under Nebraska law, lost profits are based upon the calculation of lost net profits, not lost
gross profits. “[W]here a plaintiff presents evidence of only gross profits and fails to provide
evidence of expenses and overheasts from which net profits can be calculated,glaintiff has
failed to present sufficient evidence of lost profits.”

In Mr. Chance’s report, he indies that “the main portion of°% variable overhead is
incurred during the design process, which i ¢hse of the DM365 was complete. The variable
overhead during the design processgists of payroll expensesdiprofessional fees.” The Court
previously denied summary judgment ofisZclaim for lost profit damages because the Court
could not determine what overhead costs,ny,ashould be subtracted from the calculation.
However, the Court does nog¢lieve that this is a basis forobxding all of Mr. Clance’s testimony
at trial. The Court reminds®zhat an expert's testimony &ial is limited to the opinions
expressed in his or her report or deposition unless the failure to disclose the information previously
was substantially justified or harmleSs. Accordingly, Digital's Sixth Motionin Limine is

denied.

* Home Pride Foods, Inc. v. Johnsd@34 N.W.2d, 774, 783 (Neb. 2001).



IT 1SSO ORDERED.
Dated this 26th day of June, 2012 at Topeka, Kansas.
s/K. Gary Sebelius

K. Gary Sebelius
U.S. Magistrate Judge




