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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

ERIC C. RAJALA,

Trustee in Bankruptcy for the Estate of
Generation Resources Holding Company,
LLC

Plaintiff,

VS. Case No. 09-2482-EFM

ROBERT H. GARDNER, et al.

Defendants.

MEMORANDUM AND ORDER

Plaintiff Eric Rajala, the Trustee for the bamicy estate of Generation Resources Holding
Company, LLC (GRHC), brought this suit againgtisdividual defendants and numerous corporate
entities. The individual defendants, officers oflBR formed GRHC for the purpose of developing
wind farm projects in Pennsylvania. On April 28, 2008, GRHC fileeblantary pdtion for
bankruptcy under Chapter 7 of the Bankrupfode. GRHC has over $6,000,000 dollars in unpaid
debts. Plaintiff asserts eighteen claims alleging that the individual Defendants formed numerous
other companies in an attemot leave GRHC with $6 millionn debt while the individual
Defendants and their newly created companigs &eer $10 million in proceeds from the sale of

the wind farm projects.
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|. Factual and Procedural Background

Parties to the Lawsuit

Plaintiff Eric Rajala, the Trustee in Banigtcy, represents GRHC, a Delaware limited
liability company, with its principal place of business in Leawood, Kansas.

Defendants include: Robert Gardner and Robbin Gardner, husband and wife; William
Stevens and Akiko Stevens, husband and wigenes and Virginia Ansel, husband and wife
(“individual Defendants”). Each couple owned aadtrolled a one-third interest of GRHC. These
individual defendants formed the following companighich are also Defendants in this lawsuit:
StonyCreek Windpower; Forward Windpower, LLEarward Windpower Holding Company (PA
and MO); Lookout Windpower, LLC; Lookout Windpower Holding Company (PA and MO);
Gardner Family Investment Company, LLC; Stevens Family Investment Company, LLC; and
Windforce Holdings, Inc.

Other Defendants include: Edison Mission Energy; Mission Wind Pennsylvania, Inc.;
Mission Wind Pennsylvania Two, Inc; and Mission Wind Pennsylvania Three, Inc. Edison Mission
Energy owns and controls the Mission Wind entities. Edison also owns Defendants Lookout
Windpower, LLC and Forward Windpower, LLC noi! of these Defendant companies will be

referred to as “Edisort”

! The Court provides this background to give contextiéccurrent motions and the current disputes. A breach
of contract action occurred in the Western District of Pgmagia, and this Court incorporates some of the facts
contained in the United States District Court for thest¥en District of Pennsylvania’s “Findings of Fact and
Conclusions of Law” and “JudgmemaMemorandum and Order of Cou Set«Doc. 4-3 in Case No. 11-2E&, The
Unitec State District Court for the Western District of Pennsyiias Findings of Fact and Conclusions of L.aw
[hereinafter Findings of Faci] anc Doc. 4-1 in Cast No. 11-2524 The Unitec State District Cour! for the Western
District of Pennsylvania Judgment and Memorandum and Order of Court [hereinaftlgment and Memorandiim
The specific facts that the Court relies upon in deciding eatiomwill also be set forth in the section addressing that
motion.

2 These Defendants currently do not have any motions pending before the Court.
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Finally, FreeStream Capital, LLC (“FreeStréama financial advisor to GRHC, is a
Defendant.

Timeline of Events

In February 2002, the individuBefendants formed GRHC rféhe purpose of developing
wind farm projects. In early 2002, two Pennsyiiabased foundations (“Foundations”) approved
GRHC for a $1,000,000 loan for the purpose of t®iag wind power projects in Pennsylvania.
The Foundations approved an additional $1,000,000 loan to GRHC in October 2002.

In early 2004, GRHC principals began discussions with Edison Caglitalt how to further
develop the wind projects and ultimately sell them to Edison Capital.

On February 28, 2005, GRHC and FreeStream ehitei@an Advisory Services Agreement
in which FreeStream agreed to provide advisay@nsultancy services with respect to a possible
third-party sale of a wind energy project, entitled StonyCreek.

On July 18, 2005, GRHC and Edison Capital entered into a seventeen-page Memorandum
of Understanding (MOU) in which they contemafdd Edison Capital purchasing from GRHC, as
the developer, three wind power projects: Stonycreek Windpower; Forward Windpower; and
Lookout Windpower. The MOU containechiguage that it was intended ascartline only. It also
contained language that the agreement woeltbime effective as of July 18, 2005, and that it
should be construed and enforced in accordance with California law.

The MOU providec certairtermsof the contemplated purchase, including such items as sunk

costs developmer expense: anc loans It estimate that GRHC had already incurred third-party

3 The Trustee’s Complaint names Edison Capital asrtligy involved in the discussions with GRHC and as
the party to the Memorandum of Understanding. Edison Gapitaever, is not a named Defendant. Furthermore, there
is no explanation as to the relationship between Edison Capital and the named Defendants Edison Mission Energy and
the Mission Wind entities.
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developmer costs anc expense with respec to the project: of approximatel 4.7 million. These
were definec as “sunk costs, anc the MOU provided that the aligable project company would
reimburse GRHC for the sunk costs applicableach project. With respect to developer fees,
GRHC asdevelopelwould alsc be entitlec to develope fees which includeca COD (commercial
operations date) fee for each project as defined in the applicable project agreements.

In addition the MOU se forth tha the projec companie would not be liable for financial
obligationsthat GRHC hacpreviouslyincurred excep with respectothe Stonycree projec where
there was $2.5 million in outstandin loans payabl¢to Berks County Community Foundation and
with respecto the Forwarc projec where there was ar outstandin $230,00(loar payabl¢to Berks
County Community Foundatior There was alsc language addressing a note in favor of Black &
Veatch.

The MOU se forth the organizatiol of the projec companies anc the partie: contemplated
thai specia purpos: projec companie would be organize:to own the developmer rights for each
project GRHC anc Edisor Capita wouldente into ar “Operatin¢ Agreement with respecto each
projec company.The Operating Agreement would providattbrior to the closing of construction
financing, GRHC and Edison Capital would eansinn 50% of the project company. After the
closing of construction financing, Edison Capital would make all of the capital contributions
according to the terms of the Operating Agreatrand would own 100% of the project company.
The MOU also provided that after its execution,fghgies would attempt to negotiate and finalize
definitive agreements. Copies of the MOU were given to the Foundations and Black & Veatch.

In November 2005, the individual Defendants formed Lookout Windpower Holding

Company (PA) (“LWHC") and Forward Windpa~ Holding Company (PA) (“FWHC”). On



February 3, 2006, LWHC entered into an amended and restated operating agreement (“Lookout
Operating Agreement”) with Mission Wind, Pennsylisg a subsidiary of Edison. This document
provided that LWHC was the developer member of the Lookout Windpower ptoject.

The Lookout Operating Agreement relatethe company, Lookout Windpower, LLC. This
agreement set forth the basis in whichised would become the 100% owner of Lookout
Windpower. At the time the Lookout Operadi Agreement was executed, Edison became 50%
owner. Upon the commencement of constructitison would be entitled to the remaining 50%
and become 100% owner of Lookout Windpower.

On March 28, 2007, LWHC entered into a redemption agreement (“Lookout Redemption
Agreement”) with Edison. This document als@pded that LWHC was the developer of the
Lookout Windpower project. The Lookout Redemption Agreement provided that on or before March
30, 2007, payments should be made in the amiu$iz50,000 to LWHC, the developer member,
and $250,000 to FreeStream Capithlalso provided that once the project achieved commercial
operation, Lookout Windpower (which would thiea fully owned by Edison) would pay 25% of
the final installment to FreeStream as full satiibn of all amounts that may be due to FreeStream
from LWHC and/or Edison, and Lookout Windpoweould pay 75% of the final installment to
LWHC.

GRHC'’s Bankruptcy and the Litigatio Surrounding the Windpower Projects

On April 28, 2008, GRHC filed for bankruptcy in Kansas.

* FWHC also entered into an amended and restated operating agreement which provided that FWHC was the
developer member of the Forward Windpower project.

® FWHC’s operating agreement was similar.

® Those amounts were paid on March 30, 2607dings of Factsupranote 1, at 7 18.
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The Lookout Windpower projecelsame operational on October 20, 20&8lison disputed
the amount due under the Lookout RedemptioreAment and did not pay. On December 17, 2008,
LWHC and FreeStream filed suit in the Western District of Missouri against Edison and its
affiliates, includhg Mission Wind and Lookout Windpower asserting that Edison breached its
contract. On April 17, 2009, the Western District of Missouri dismissed the case for lack of
jurisdiction. LWHC and FreeStream then filed sul\iestern District of Pennsylvania asserting the
same claims against Edison.

On September 11, 2009, Eric Rajala, the Banksuptustee for GRHC, filed this lawsuit
in the District of Kansas. The Trustee dileis Second Amended Complaint on October 12, 2010,
asserting numerous claifiBroadly stated, the Complaintindes fraud, fraudulent concealment,
and negligent misrepresentation claims on the basis that the individual Defendants falsely
represented that GRHC was the sole developtaree Pennsylvania windpower projects and that
GRHC would be paid from the sale of those windpoprojects. The Trustee also alleges fraudulent
transfer claims, contending tF(1) GRHC’s members the individual Defendants usec GRHC'’s
resource to identify the Lookoui anc Forwarc developmer opportunitie anc begai development
of those projects (2) ther GRHC’s member transferre the developmnt and redemption
opportunitie to otheicompanie ®wned by the members; (3) which caused GRHC to default on its
loans to creditors and declare bankruptcy whildHGR members kept thgroceeds of the Forward
and Lookout development projects for themselves. In addition, the Trustee alleges a breach of

fiduciary duty claim against the individual Defentiand against FreeStream. With respect to the

"1d. at 1 34.

8 Defendants previously moved to dismiss the case which the Court granted in part and denieltieDoart.
109.
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individual Defendants, the Trustee contends that Defendants breached their fiduciary duties to
GRHC in numerous ways, including usurpiegrporate opportunities from GRHC. As to
FreeStream, the Trustee alleges that FreeStoeaached its fiduciary duty to GRHC by allowing

the windpowe projec to gc forwarc in LWHC’s name instear of GRHC’s name. Finally, the
Trustee’s equitable reformation/rescission clagainst all Defendants seeks to reform the Lookout
Operating and Redemption Agreements by substituting GRHC’s hame as the eleiretbpse
agreements instead of LWHC’s name as the developer.

In early May 2011, the Trustee filed a motionhis Court seeking to stop the Pennsylvania
bench trial between LWHC, FreeStream, &ulilson, scheduled for May 27, 2011. The Trustee
argued that the money sought in the Pennsydvaction was property of the GRHC bankruptcy
estate. This Court denied the Trustee’s motion figdhat it did not have jurisdiction to stay the
case in the Western District of Pennsylvahia.

The Pennsylvania court held its bench trial on May 27, 2011. On May 31, 2011, the
Pennsylvania court entered its Findings of Faad Conclusions of Law and its Judgment and
Memorandum and Order of Court. It determitieat Edison had breached the Lookout Redemption
Agreement by failing to pay LWHC and FreeStream and owed $8,941,448.46, inclusive of
prejudgment interest. The Pennsylvania court fabatILWHC was due 75% of the judgment and
FreeStream was due 25% of the judgment. Initiatthe Pennsylvania court transferred the issue
of whether the monetary judgmemas part of the bankruptcy estatehe Bankruptcy Court in the

District of Kansas.

°Doc. 129.



Edison deposited the money into the Bankruptcy Court’s Registry. LWHC then filed a
motion to withdraw the reference from the BankoypEourt to this Codron the issue relating to
the Pennsylvania judgment fundsThe Trustee did not respond to LWHC’s motion, and the
Bankruptcy Court recommended thast@ourt withdraw the referenéeAccordingly, this Court
granted the bankruptcy withdrawal, and the case was converted to a civil case and designated the
case number of 11-2524.

From July 2011 through December 2011, theigsfiled numerous motions in both Case
No. 09-2482, the case filed with this Court, am@€ase No. 11-2524, the converted civil case that
was withdrawn from the Bankruptcy Court. In December 2011, these two cases were consblidated.

This Order addresses: FreeStream’s Motiddistribute (Doc. 4 ilMember Case 11-2524);
Lookout Holding’s Motion to Distribute (Doc. 9 in Member Case 11-28Individual/LWHC's
Motion for Judgmer on Pleadings(Doc. 144); Individual Defendants’ Motion for Summary
Judgment (Doc. 147); FreeStream’s MotionSoimmmary Judgment on Count 18 (Doc. 183); and
FreeStream’s Motion for Summary Judgment on Count 11 (Doc. 195). All motions are fully briefed.
The Court will address each motion in turn.

[l. Motions for Distribution of Funds

The Court will briefly set forth the background the judgment funds pertinent to these

motions®* On May 27, 2011, the District Court foretiWestern District of Pennsylvania heard

1 FreeStream joined in the motion.

1 SeeDoc. 1-2 in Case No. 11-mc-00226-EFM.

2Doc. 193 in Case No. 09-2482.

13With respect to FreeStream’s motion and the Trustesponse to FreeStream’s motion, the parties attached

the documents that they relied upon. That is, they attabkeadlestern District of Pennsylvania’s Findings of Fact and
Conclusions of Law; the Western District of Pennsglas Judgment and Memorandum and Order; the MOU, the
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LWHC’s and FreeStream’s breach of contractactgainst Edison. In that case, the contracts at
issue were the Lookout Operating and Redemption Agreements between LWHC and Edison, and
the court made its decision by lookingaat interpreting those agreemerit®n May 31, 2011, the
District Court for the Western Birict of Pennsylvania found that Edison breached its contract with
LWHC and FreeStream when it failed to timely pay the final installment.

After making deductions contained in thed@mption Agreement, the Pennsylvania court
determined that the final installment due from Edison to LWHC and FreeStream was
$7,610,098.26: With prejudgment interest 0$1,331,350.20, the total damages equaled
$8,941,448.46 with 75% of the judgment award wofaof LWHC and 25% of it in favor of
FreeStrean® The court found that FreeStream was entitled to enforce the Redemption Agreement
as a third party beneficiaty.Edison deposited the money in the Bankruptcy Court’s Registry
pursuant to the Pennsylvania court’s directiontthraansas Bankruptcy Court determine whether
the monetary judgment was part of GRHC's estate.

In the case filed with this Couttthe Trustee alleges that the individual Defendants engaged

in fraudulent transfers. Very broadly, the Trustee alleges that GRHC’s members used GRHC'’s

Lookout Amended Operating Agreement; and the Lookout Redemption Agreement.

With respect to LWHC’s Motion to Distribute, LWHCilied to attach the Western District of Pennsylvania’s
Judgment and Memorandum and Order although it indicated Was attached as Exhibit A. The Court has a copy of
this exhibit because FreeStream attached it to its motion, and the Pennsylvania court sent a courtesy copy to this Court
when it entered its Judgment.

¥ Findings of Fac, supre note 1, at  56.

51d. at 1 60.

®1d. at 11 63-64.

71d. at 1 55.

18 SeeDoc. 100 in Case No. 09-2482.



resources to identify windpower development opyaties and then GRHC’s members transferred
those opportunities to other companies owned by the members which caused GRHC to default on
its loans and declare bankrup More specifically, the Trustee contends that GRHC’s members
entered into a MOU with Edison Capital, and MOU specified that GRHC was the developer of

all three windpower projects. The subsequent documents, including the Lookout Operating and
Redemption Agreements, named LWHC as thestiper of the Lookout windpower project. The
Trustee asserts that GRHC should have beendh#maaleveloper in those subsequent agreements,
instead of LWHC, and that GRHI€ the real party entitled the payment from Edison under the
agreements. Because LWHC was named as theggerethe Trustee contends that the individual
Defendants fraudulently transferred the windpoyroject away from GRHC to LWHC.

Both FreeStream and LWHC now request t@surt to distribute their portion of the
Pennsylvania monetary judgment being held in the Bankruptcy Court. Both parties argue that the
judgment funds are not property of GRHC’s bankruptcy esThe Court will first address
FreeStream’s Motion to Distribute and thefdress LWHC’s Motion to Distribute.

A. FreeStream’s Motion to Distribute (Doc. 4 in Case No. 11-2524)

FreeStream argues that the Court should Higtiits portion (25%) of the money currently
held in the bankruptcy court registry becausernbisproperty of the GRH8ankruptcy estate, and
GRHC will never be entitled to it.

The Trustee contends that the money is bankruptcy estate property and should not be
distributed because FreeStream’s portion of the juatgis part of the “purchase price” of the wind
farm projects. The Trustee argues that the dexeloper of the wind farm projects is GRHC. He

argues that Edison paGRHC under the MOU, the Lookout Operating Agreement, and the Lookout
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Redemption Agreement. Then, the Trustee cuidg¢hat GRHC pays FreeStream pursuant to an
Advisory Services Agreement between GRHC and FreeStfeam.

The Trustee’s argument is unsupported and thyreontrary to the written agreements and
the Pennsylvania court’s findings. FreeStream’s mayas the Western District of Pennsylvania
noted, is pursuant to thieookout Redemption Agreemefit.There is no indication that the
Pennsylvania court ever considered the termh@fMOU or the Advisory Services Agreement
when it determined that Edison breached theldout Operating and Redemption Agreements. The
payment structure in the Lookout Redemption Agreement provides:

Lookout shall pay, subject to adjustmastprovided below, $10,507,000 (the “Final

Installment”) as follows: (i) 25% of the Final Installment to FreeStream Capital LLC,

as full satisfaction of all amounts thatyrize due to FreeStream Capital LLC from

Lookout, Developer Member and/or Investddember, and (ii) 75% of the Final

Installment to Developer Memb#é.

Thislanguag make:cleaithat FreeStream’s portion comes directly from Lookout. Lookout is now
a fully owned Edison entity; thus, FreeStream’s payment comes from Edison and does not pass
through the Developer Member. To accept the fBrlis argument that FreeStream’s portion comes

from GRHC would mean that the Court would have to change the Developer Member to GRHC

even though the Lookout Redemption Agreement states that LWHC is the Developer Member. The

9 Although copies of the MOU, Lookout Amended Cyiizrg Agreement, anddokout Redemption Agreement
were provided with the briefing related to FreeStream’s motion, no party provided a copy of the Advisory Services
Agreement. Therefore, the Trusteessertion as to FreeStream'’s payment under the Advisory Services Agreement is
unsupported.

2 The specific parties to the Lookout Redemptione®gnent are Mission Wind Pennsylvania as the Investor
Member, and LWHC, as the Developer Member. Mission Wind Pennsylvania and LWHC are the sole members of
Lookout Windpower, LLC. For simplicity, the Court will refe “Mission Wind Pennsylvania” as Edison because it
is fully owned by Edison. Furthermore, the Court wafier to “Lookout Windpower” as Edison because Edison is now
the sole owner of the Lookout Windpower entity.

2 Doc. 8-6 in Case No. 11-2524, Lookout Redemption Agreement, p. 2.
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Court would also have to re-write the paymenicure to provide 100% of the Final Installment
to go to GRHC. This interpretati is contrary to the documents and to the Pennsylvania court’s
findings of fact. FreeStream’s 25% of the final installment comes directly from an Edison entity and
does not come from or pass through the Develbfgnber, whether it be LWHC or GRHC. Thus,
FreeStream’s 25% of the final installment cannopée of GRHC's esta because GRHC would
never be entitled to the installment.

Furthermore, even though the Trustee allfraudulent-transfeclaimsagains LWHC, the
Trustee does not assert any fraudulent trarcéééms against FreeStream. FreeStream, therefore,
could not have participated in any allegeduttalent transfers. Consequently, the analysis of
whether a fraudulent transfer claim is parttaf bankruptcy estate does not affect FreeStféam.

The Trustee provides no factual or legakibaas to why FreeStream’s portion of the
monetary judgment should not be distributédBecaus the Trustec« canrot establis| that
FreeStream portior of the monetar judgmenis propertyof GRHC’sbankruptc'estate, the Court
grants FreeStream’s Motion to Distribute.

B. LWHC'’s Motion for Distribution (Doc. 8 in Case No. 11-2524)

1. Procedural Arguments

Before addressing the substantive issuds/dHC’s Motion to Distribute, the Court will

22The Courwill discus whether a fraudulent transfer claim, ane subject of the fraudulent transfer claim,
is part of the bankruptcy estate in detail with respect to LWHC’s m See infreSection 11(B)(2)(a).

Z Presumably, the Trustee contends that the moneidgynent is part of the bankruptcy estate pursuant to 11
U.S.C. § 541 as property of the estate, and that the bankngate}s automatic stay prewn, 11 U.S.C. 8 362, applies
to stop the distribution of the money. The Trustee, howevitzdfto cite to either of these provisions in his response
to FreeStream’s motion for distribution. The Court makésassumption that the Trustee relies on these bankruptcy
provisions because the parties were before this Goura similar matter when the Trustee sought to stay the
Pennsylvania action by arguing that the breach of corsutdietween LWHC, FreeStream, and Edison involved estate
property pursuantto 11 U.S.C. § 541(a), and the beiatisliould be stayed pursuantto 11 U.S.C. § 3636gDocs.
119, 120, 126, 127, 128, and 129 in Case No. 09-2482.
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address several of the Trustee’s procedural argurffefite Trustee first argues that any party
seeking the Bankruptcy Court’'s determination aparty of the estate must file an adversary
proceeding under Bankruptcy Rule 7001. This dase a unique procedural position, in part
because the Trustee chose to file his Seconednled Complaint containing the fraudulent transfer
claims in this Court rather than in the Bankayp€ourt. In addition, the bankruptcy reference was
withdrawn with regard to whether the Pennsylagndgment was property of the bankruptcy estate.
Although this Court will need toonsider bankruptcy law with respect to this motion, bankruptcy
procedural rules are inapplicable.

Next, the Trustee attached a proposed Ameubedplaint with his response, asserting that
he needed a framework in which to analyzeldigal issues for the motion. The Court, however,
denied the Trustee’s Motion for Leato File the Amended ComplafiitTherefore, the Trustee’s
reliance on allegations in the proposed Amended@aint is improper. The Court will look to the
allegations in the Second Amended Complai@ase No. 09-2482 when deciding LWHC’s Motion
to Distribute?®

Finally, the Trustee categorizes LWHC’s motion to distribute as a motion to dismiss and
applies Bankruptcy Rule 7012(b). Again, distriouat rules apply here. Furthermore, the Court
disagrees with the Trustee’s categorization ofH@% motion because a decision to distribute the
funds will not dispose of Trustee’s claims. Accordingly, LWHC’s motion to distribute cannot be

categorized as a motion to dismiss.

% The Trustee did not assert these procedural arggméti respect to FreeStream’s Motion to Distribute.
% Doc. 191.

26Doc. 100 in Case No. 09-2482. As noted above, the Court consolidated Case No. 09-2482 and Case No. 11-
2524.
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2. Substantive Arguments

Turning to the substantive arguments, LWethtends that its portion of the Pennsylvania
judgment funds currently held in the Bankruptou@'s Registry should bdistributed. The Trustee
asserts two arguments as to why the Pennsylvania monetary judgment is estate property under 11
U.S.C. § 541 and should not be distribui(1) the judgmen funds are the resul of a fraudulent
transfer anc (2) GRHC has avestetlega interes in thos¢ judgmen funds The Court will address
each argument in turn.

a. Fraudulent Transfer

First, the Trustee asserts fraudulent trangfaims in his Second Amended Complaint
against the individual Defendants and their related comp&nies.noted above, the Trustee
contends that the individual Defendants transferred the Lookout development and redemption
opportunities to other companies owned by theviddal Defendants. Thus, the Trustee contends
that the individual Defendants engaged in adrdent transfer. The Trustee then contends that
property subject to a fraudulent-transfer claipraperty of the bankruptcy estate. LWHC disagrees
and contends that even if the Pennsylvania juegrfunds are the result of a fraudulent transfer
from GRHC to LWHC, the judgment funds are podperty of GRHC's estate unless and until the
Trustee successfully prevails on his alleged fraudulent transfer claims.

The parties do not dispute that a fraudulentdf@ncause of action is considered property

of a bankruptcy estaté They disagree as to whether the propef a fraudulent-transfer cause of

27 L WHC also has a Motion for Judgment on the Pleadingghich it asserts that the Trustee fails to state a
fraudulent transfer claim. That motion wikk addressed elsewhere in this Or8eie infraSection 111(C)(3).

% See Sender v. Buchanéin re Hedged-Investment Assocs. Jn84 F.3d 1281, 1285 (10th Cir. 1996)
(“Causes of action belonging to the delfadl within [the definition of § 541].")
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action is property of the bankruptcy estate prior to an adjudication being made on whether a
fraudulent-transfer occurred. Courts are divided aisisue, and neither the Tenth Circuit nor the
Tenth Circuit Bankruptcy Appellate Panel have issued an opthion.

Pursuant to 11 U.S.C. 8§ 541(a)(1), a bankrupttgtesonsists of all of the debtor’s legal
or equitable property interests that existed de@tommencement of the bankruptcy case, subject
to a few exceptions. The scope of section 541 is broad and construed geriérously.

In American National Bank of Atis v. MortgageAmerica Corgln re MortgageAmerica
Corp.),* the Fifth Circuit read section 541(a)(1) expansively and determined that a debtor retained
a continuing equitable interest in the property that was fraudulently transfeTiteas, the Fifth
Circuit found that the equitable interest in freudulently-transferred property was property of the
estate, and the automatic stay provision undeiocse®62(a) of the Bankruptcy Code was applicable
preventing a third party from pursuing a fraudulent transfer agtion.

The Second Circuit, however, EDIC v. Hirsch(In re Colonial Realty C¢),* rejected

MortgageAmerica’sholding. The Second Circuit reasoned that to allow alleged fraudulently-

» See, e.g., In re SilveB03 B.R. 849, 864, n.62 (10th Cir. B.AF004) (“|W]e neechot decide whether
property subject to an avoidance action is property of the estate.”).

%0 See Parks v. Dittmatn re Dittmar), 618 F.3d 1199, 1207 (10th Cir. 2010).

31714 F.2d 1266 (5th Cir. 1983).

#|d. at 1275.

3d. The Sixth Circuit relied oMortgageAmericavhen it later stated that “property fraudulently conveyed
and recoverable under Bankruptcy Code provisions remainsrprapéhe estate and, if recovered, should be subject
to equitable distribution under the CodBl4t’l Labor Relations Bd. v. Martin Arsham Sewing @73 F.2d 884, 887
(6th Cir. 1989). The Bankruptcy Court in the Westernridisof Michigan, however, questioned whether the Sixth
Circuit actually followedMortgageAmericdoecause it found the Sixth Circuit’s languag®lartin Arsham Sewing Co.
equivocal. In re Teleservices Group, Inet63 B.R. 28, 34 n.18 (Bankr. W.D. Mich. 2012).

34980 F.2d 125 (2d Cir. 1992).
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transferred property to be part of the estate under section 541{ayiljo its recoverywould
conflict with section 541(a)(3), which provides that property of the bankruptcy estate includes any
interest in property that the trustezovers™® Accordingly, the Second Circuit found that alleged
fraudulently-transferred property was not property of the bankruptcy estate under section
541(a)(1)*® Several bankruptcy courts have adopted the Second Circuit’s rationale as the better
approach!’

Although these cases do not fit the facts of our &tbey are instructive. This Court finds
more persuasive the Second Circuit’s reasonindgrihadulently-transferred property is not part of
the bankruptcy estate until it is recovered because there has been no determination that the
underlying property was in fact fraudulently tségrred. The Court recognizes that the scope of
property under 8§ 541(a)(1) is broad and that thestBe retains the fraudulent-transfer causes of
action as property of the estate. But as one court noted: “Until a judicial determination has been

made that the property was, in fact, fraudulently transferred, it is not property of the ¥state.”

%d. at 131 (citingn re Saunders101 B.R. 303, 305 (Bankr. N.D. Fla. 1989)).

%d. The Second Circuit still stayithe third-party fraudulen transfe litigation, butit did sc unde adifferent
Bankruptcy Code provision, section 362(a’ Id. at 132. That provision is not relevant to this case.

The Fourth Circuit noted the divide in the circuits, Higt not definitely adopt either the Fifth or Second
Circuit’s position.See French v. Liebmann (In re Frenc#d0 F.3d 145, 152 n. 2 (4th Cir. 2006).

%7 See In re Loeffler2011 WL 6736066, at *3 (Bankr. D. Colo, Dec. 21, 2011) (“Simply put, no matter how
compelling the case appears, a transfer is not a fraudwentyance until it as adjudicated as such. Proceeds of such
avoidance actions do not become estate prppatil actually recovered by the trusteelfjre Fehrs 391 B.R. 53, 70-

72 (Bankr. D. Idaho 2008) (finding that the 8ed Circuit's approach was preferablétortgageAmericg Klingman
v. Levinson 158 B.R. 109, 112-13 (N.D. lll. 1993) (finding thec®nd Circuit's rationale more persuasive than
MortgageAmerica’'sationale).

% The majority of the courts addressing the property of the estate issue do so in the context of third-party
fraudulent transfer litigation. Generallg,creditor brings a fraudulent transtdaim against the debtor (or debtor’s
principals) alleging that the debtor fraudulently transfeasesibts. The bankruptcy trustee requests a stay by arguing that
fraudulent-transfer claims are part of the bankruptcy estate. When deciding whether the third-party fraudulent transfer
litigation should be stayed, courts consider what constitutes estate property.

% n re Saundersl0l1 B.R. at 305.
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In this case, a complicated path remains to the determination that the judgment funds are the
subject of a alleged fraudulent transfer. The fuamgsbeing held in the Kansas Bankruptcy Court
pursuant to the Western District of Pennsgpi@aCourt’'s judgment. The Pennsylvania court
determined that Edison breached the Lookowdr@jing and Redemption Agreement with LWHC
and FreeStream. No party brought a fraudulent teartsfuse of action in the Western District of
Pennsylvania. Instead, it was a breach of embtaction between LWHC and FreeStream against
Edison, all of whom are non-debtors. Furtherm@RHC was not a party to either the Lookout
Operating or Redemption Agreements between Edison and LWHC. And the Trustee will have to
demonstrate that the principals of GRHC fraeditlly transferred its interest to LWHC. If the
Trustee prevails on his fraudulent transfer clamegshen has the remedy of avoiding the fraudulent
transfer and bringing iinto GRHC’s bankruptcy estate. Until there is an adjudication that a
fraudulent transfer occurred, however, the Teadtas no basis to assert that LWHC’s judgment
funds pursuant to its contract with Edison a@perty of GRHC’s bankruptcy estate. Accordingly,
the judgment funds are not estate propertysyamt to section 541(a)(1) until the Trustee
demonstrates that a fraudulent transfer occurred that would encompass those judgment funds.

b. Rights under the MOU

The Trustee next argues that the judgment fane®¥ankruptcy estate property because the
MOU, between GRHC and Edison Capital vested GRHC with a property interest under section
541(a)(1). As noted above, the Trustee arguaisttie MOU between GRHC and Edison Capital
governs the subsequent Lookout Operating and Redemption Agreements between LWHC and
Edison and that GRHC should be named as theldper member in those agreements. Thus, the

Trustee contends that GRHC'’s property interesiuttes the right to be paid the developer’s fee
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described in the Lookout Redemption Agreentént.

The Trustee relies on a recent Tenth Circuit cBsgks v. Dittmar(In re Dittman)* for
support that GRHC haclega or equitablcinterest in the right to be paid the developer’s fee. The
Parksholding, however, appears inapplicable to #wd of this case because the documents in this
case do not appear similto the documents iRarks*? In Parks there was only a collective
bargaining agreement, executed prior to bankrupiayt,gave the debtors a contingent interest in
subsequent stock appreciation rights. The doctsmaemorializing the stock appreciation rights,
however, were not executed prior to bankrugtdp. addition, the payment event that entitled the
debtors to the stock appreciation rights did not occur prior to bankrttpgnbsequent to the
debtors’ bankruptcies, the documents were matiwed and the payment event occurred entitling
the debtors to the stock appreciation right¥he Tenth Circuit found that the debtors had a
contingent interest, based on the collective baiggiagreement, to the stock appreciation rights.

Thus, the stock appreciation rights were considered estate pr&perty.

40 This is completely apart from the Trustee’s fraudulent-transfer theory.

41618 F.3d 1199 (10th Cir. 2010).

42|d. at 1203. Although the parties make comparisons between the MOU in this case and the Collective
Bargaining Agreement iRarks neither party attached the documents to their . The Court however lookecto the
allegations contained in the Second Amended Complaint as to whom the parties to the agreements are in the MOU,
Lookour Operatin¢ Agreemen anc Lookout Redemptio Agreement. The Court also considered the timing of these
agreements.

“31d.

“d.

“d.

“%1d. at 12009.
“71d. at 1209-10.

-18-



In this case, there was a Memorandurdodlerstanding executed pre-bankruptcy. A MOU
and a collective bargaining agreement are vadigrdnt. However, even if the MOU could be akin
to a collective bargaining agreement, other defiailecuments were executed in this case prior to
GRHC'’s bankruptcy, unlike iRarks The Lookout Operating and Redemption Agreements were
executed almost two years prior to GRHC's bapkey, and these documents named LWHC as the
developer. GRHC was not a party to the Lookdperating and Redemption Agreements. For that
reason, it does not appear that GRHC could hadmndingent interest in the payment under the
Lookout Operating and Redemption Agreements, which supersede the MOU. Accordingly, the
Trustee fails to demonstrate that GRHC had a legal or equitable interest in the develoffer’s fee.

The Trustee has not provided a legal basitdyg the distribution of the judgment funds.

Thus, the Court grants LWHC’s Motion to Distribute.

lll._Certain Defendants’ Motion for Judgment on the Pleadings (Doc. 144)
A. Factual Background
In the Second Amended Complaint, the Trustee asserts numerous claims against the
individual Defendants and their respective business entities. The Trustee alleges that the individual
Defendants engaged in fraud, fraudulent concealrmpdinegligent misrepgentation. With respect
to these three claims, the Truscontend thai the individual Deferdants falsely represented that
GRHC was the sole develope of the three Pennsylvani windpowe projects anc thai the

outstandin loans to GRHC would be paic from the sale of thestwindpowe projects Subsequent

48 Again, presumably, the Trustee intended to invokeatitomatic stay provision of the bankruptcy code, 11
U.S.C. § 362, to stay the distribution of the judgment funds if those funds were considered estate property. However,
he never cited to this provision but simply argued thatttveey was property of the estate and opposed the distribution.
Even in the previous briefing to this Court relating to stgyhe Pennsylvania bench tridide Trustee never cited to the
specific provision of section 362(a) that he deemed applidatdsumably, because he repeatedly argues that the money
is propertyof the estate, he relies on section 362(a)(3) whicls $say act to obtain possession of property of the estate
or of property from the estate or to exercise control over property of the estate.”
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to thest representaons GRHC’s member creater severe othel companies includinc LWHC.
Edisor entererinto the Lookoui Operatincanc Redemptio Agreement with LWHC asthe named
develope of the Lookour windpowe project Thestagreemen entitlec LWHC to the proceed of

the sale of the Lookout windpower project. The Tesstcontends that GRHC is entitled to this
money because GRHC was the true developer of the project.

As to the Trustee’: fraudulen transfe claims he allege: that (1) GRHC’s members, the
individual Defendant: usec GRHC's resource to identify the Lookout anc Forwarc development
opportunitie anc begar developmer of those projects (2) ther GRHC’s member transferre the
development ar redemptiol opportunities to other companies owned by the members; (3) which
caused GRHC to default on its loans to creditord declare bankruptcy while GRHC’s members
kept the proceeds of the Forward and Lookout ldgweent projects for themselves. The Trustee’s
equitable reformation claim seeks to reform the Lookout Operating and Redemption Agreements
by substituting GRHC as the developer instead of LWHC.

The individual Defendants and their respeetivsiness entities filed a Motion for Judgment
on the Pleadings on the above listed counts that were alleged against them. They argue that
Defendants are entitled to judgment as a matter of law on the fraud claims (Counts 2, 8, and 4)
because (1) the Trustee does not have standinggoeptire fraud claims on behalf of the creditors,
and (2) GRHC, as debtor, cannot bring a fraaihtlbecause the individual Defendants, as sole
members of GRHC, cannot have defrauded theraseefendants also assi& Counts 2, 3, and
4 fail, Count 11 must be dismissed because it is based on the alleged underlying fraud. Finally,

Defendants contend that they are entitled to juglgras a matter of laan the fraudulent transfer

49 Count 2 is a negligent misrepresentation claim; count 3 is a fraud claim; and count 4 is a fraudulent
concealment claim. These claims wereydimought against the individual Defendants.
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claims (counts 5 through 10) because the Trustee only alleged a usurpation of a corporate
opportunity and a usurpation of a corporate oppdstaimes not constitute a fraudulent transfer. The
Court will address each contention.
B. Judgment on the Pleadings Standard

Responsive pleadings have already beed,fdad Defendants’ matn is brought pursuant
to Fed. R. Civ. P. 12(c) rather than Fed. R. Civ. P. 12(B){®&).survive a motion to dismiss for
failure to state a claim upon which relief can d¢panted, a complaint must present factual
allegations, assumed to be true, that “raise a right to relief above the speculative level,” and must
contain “enough facts to state a claimebef that is plausible on its face.”Under this standard,
“the mere metaphysical possibility that some niéfi could prove some set of facts in support of
the pleaded claims is insufficient; the complamist give the court reason to believe that this
plaintiff has a reasonable likelihood of mustering factual support for these cfdims.”

C. Analysis

1. Fraud Claims (Counts 2, 3, and 4)

First, Defendants argues that the Trustee lacks standing to bring these claims because he
cannot bring fraud claims on behaffthe creditors and GRHC maot defraud itself. A trustee in
bankruptcy draws his authority to assert a paldiccause of action from the provisions of the

Bankruptcy Codé3 “Causes of action commenced by a trusieeehalf of a debtor estate fall into

*0 This is a distinction without a difference as thedtad is the same under Rule 12(c) and Rule (12)(b)(6).
Ward v. Utah 321 F.3d 1263, 1266 (10th Cir. 2003).

1 Bell Atl. Corp v. Twombly550 U.S. 544, 555 (2007).
2 Ridge at Red Hawk, L.L.C. v. Schnejd#93 F.3d 1174, 1177 (10th Cir. 2007).

3 Sender v. Simgi84 F.3d 1299, 1304 (10th Cir. 1996).
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two broad categories: (1) actions brought by tilustee as successor to the debtor’s interests
included as property of the estate under 11C1.8.541, and (2) actions brought under one of the
trustee’s avoidance power¥.Here, the Trustee asserts that he is pursuing estate property under
section 541. “[T]o satisfy the requirements of § 34#&,cause of action asserted by the trustee must
belong to the debtor entity itself, nibie debtor’s creditors individually?State law provides the
guidelines for determining whether a cause ofoactielongs to the debtor and therefore becomes
property of the estaté®When the Trustee asserts claims under the authority of section 541, the
trustee takes no greater rights than the debtof itadlbecause the trustee “stands in the shoes of
the debtor.”” And the Trustee is “subject to the saméedses as could have been asserted by the
defendant had the action been instituted by the dettor.”

a. General versus Personal Claims

Generally, a trustee lacks standingtmsue personal claims of creditétsSeveral courts,
in discussing whether a trustee has standing tsuguan alter ego action,yeadetermined that a
trustee can sometimes bring a claim on behalf of the debtor corporation if it is a general claim

applicable to all creditors, and state law allows the ctaifo.determine whether the cause of action

*#d.

%5 1d. at 1305 (citations omitted).

%8 |d. (citations omitted).

571d. (quotation and citation omitted).

%8 |d. (quotation and citation omitted).

¥ See Caplin v. Marine Midland Grace Trust 406 U.S. 416, 434 (1972).

0 See, e.g.In re Icarus Holding, LLC 391 F.3d 1315, 1319-20 (11th Cir. 2004) (considering whether a
bankruptcy trustee could bring an alter ego action by detergwhether the alter ego action was a personal action of

the creditors or a general one to creditamsg also Koch Ref. v. Farmers Union Cent. Exch., 834 F.2d 1339, 1348-
49 (7th Cir. 1987) (determining whether creditors couldd&n alter ego action by considering whether the claim was
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is applicable to all creditors, these courts consideather it is a general or personal claim. “A cause

of action is ‘personal’ if the claimant hims&fharmed and no other claimant or creditor has an
interest in the causé”However “[i]f the liability is to all creditors of the corporation without
regard to the personal dealings between stfadecs and such creditors, it is a general claffd’

court will look to the injury for which relief isought to determine whether the action is personal
to the party alleging the cause of action or \Wkeit is an action common to the corporation and
creditors?®“If a cause of action alleges only indirect harm to a creditor (i.e., an injury which derives
from harm to the debtor), and the debtor couldehaised a claim for its direct injury under the
applicable law, then the cause of action belongs to the e%tate.”

Although there are no alter ego claims in this case, both parties cite to the above case law
for the propositior that the Court must consider whether the Trustee’s fraud claims are general to
all creditor: or whethe they are persone claims of a creditol to decid¢ whether the Trustee has
standin(to bringthestclaims® Becaus the partiesagrecupor thisapproact anc becaus the Court
finds thai this approac is helpful in determinin( the issue ,the Court will adopt this approach in
evaluating the fraud claims in this case.

The parties however disagre as to the outcome of whethe the claims are general to all

creditor: or persone to specific creditors with botf partiesemployin¢ different reasoning to reach

a general or personal claim).
61 Koch Ref831 F.2d at 1348.
521d. at 1349.
8 d. at 1349.
®In re Educators Group Health Tryg25 F.3d 1281, 1284 (5th Cir. 1994).

% SeeDoc. 145, p. 6; Doc. 172, pp. 9-10; Doc. 175, p. 4.
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their result. Defendants contend that the fraud clamagersonal tort claims, citing to several cases
which provide that fraud claimare non-assignable in Kansa3he Trustee primarily focuses on

the damages claimed in the Second Amended Compldihts is of little assistance as the total
damages alleged will presumably always Ibieredl creditors, and the total damages do not
demonstrate whether the actual claims are specific or personal to the creditors of GRHC. Irrespective
of the alleged total damages, the Court mustidenshe scope of the Trustee’s fraud allegations

and the injury resulting from the allegations of fraud.

Adopting the principles from the above cited cases to the fraud claims alleged in this case,
the Court will consider whetheéhe underlying claim is a genér@aim that would benefit all
creditors or a claim that seeks redress of a spewjiry to a particular creditor and whether Kansas
would allow the claimThe alleged injury from the negligentisrepresentation, fraud, or fraudulent
concealment is that GRHC did not receive any of the $10.5 million Redemption payment. This
alleged injury is not specific to any one creditor, nor specific to any misrepresentation to any
creditor. As the Trustee noted at oral argument, the fraud allegations relate to the individual
Defendants fraudulently switching the identity o thleveloper in the agreements which would not
be a claim that a specific creditor could as$eAlthough the injury appears to be general to
creditors, the Court must go on to consider whether Kansas law would allow the Trustee to bring

it on behalf of creditors.

% Se(Doc 145, p.6-7 ; Doc. 175, p. 11.
5 The Trustee’s arguments are difficult to follow.

% The creditors’ claims would be specific to the amount they claim due to them and the specific
misrepresentations made to defraud them.
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As noted above, tort claims are not assignable in Kahsésteover, the Court notes that
fraud requires an untrue statement upon which anptmy justifiably relies upon and acts to his
detriment’® This requirement is necessarily personaht® specific individual to whom the false
statement was made. Here, with respect to #ngdfand negligent misrepresentation claims, the
Trustee alleged that the individual Defendants made certain misrepresentations intending GRHC and
“others” to rely upon on those misrepresentatidhg. Trustee also alleged that GRHC and “others”
relied upon those misrepresentations. But the “otleesiiever specifically identified in the Second
Amended Complaint as creditors of GRHMor are the specific misrepresentations to specific
creditors identified in the Second Amended Complaint. Because specific misrepresentations and
specific creditors are not identified in the SecAntended Complaint, it does not appear that these
claims encompass specific creditors. Instead, thet&e’s claims appear to be specific to GRHC
itself. Accordingly, the Court concludes thataligh the recovery may benefit all creditors, these
fraud claims are not general claims that GRHCaaskert on behalf ofeditors. Instead, the fraud
claims are specific to GRHC, andly GRHC itself can assert thafrd claims against the individual
Defendants.

b. In Pari Delicto

Because the Court concludes that the fraaond are brought on behalf of GRHC and are
not specific and personal claims of any creddbGRHC, the Court must address whether the

Trustee can bring these claims on behalf oHERagainst the individual Defendants.The Trustee

% See Snider v. MidFirst Bank2 Kan. App. 2d 265271, 211 P.3d 179,84 (2009);see also Wade V.
EMCASCO Ins. Cp483 F.3d 657, 675 (10th Cir. 2007).

0 See Alires v. McGehg277 Kan. 398, 403, 85 P.3d 1191, 1195 (2004).

" The Court notes that with respect to the fraudulentealment claim, the Trustee asserts that GRHC and
“its creditors” relied upon the individual defendants to comicatei material facts. Theeditors are not identified.
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stands in the shoes of GRHC and is thereforeestibhp the same defenses as if GRHC itself had
asserted the cause of actidefendants contend that the Thescannot bring these fraud claims
against the individual Defendants because thevidaial Defendants, as sole members of GRHC,
could not have defrauded themselves. As a paatiatter, this argument makes sense because the
individual Defendants could not have made falsestants or misrepresentations to themselves and
relied upon those false statements because they would have known that they were false statements.
Accordingly, the individual Defendants could not have defrauded themselves because they could
not have reasonably relied on any false statements made to themselves.

The Trustee does not address Defendantseobion that the individual Defendants could
not have made misrepresentations to themselves but instead argues that Defendants are attempting
to invoke the defense ah pari delicta The Trustee contends that an exception tarthgari
doctrineis applicable to the facts of this casefdéelants respond by asserting an exception to the
exception.

The doctrine ofn pari delictoprovides that “[ijn a case of equal or mutual fault . . . the
position of the [defending] party . . . is the better oi&enerally, the doctrine @f pari delicto
bars a plaintiff who participated in the amgdoing from recovering damages resulting from the
wrongdoing’* “When that wrongful conduct is perpetraiiey a debtor who subsequently files for
bankruptcy, courts have held that the defensi gfari delictois available in an action by a

bankruptcy trustee against another party pursudrit t6.S.C. 8 541(a)(1) if the defense could have

2Sender84 F.3d 1305.

" Mosier v. Callister, Nebeker & McCullougt46 F.3d 1271, 1275 (10th Cir. 2008) (citation and quotation
omitted).

1d.at 1275. In this opinion, the Tenth Circuit discussedtipari delictodoctrine in the context of a defense.
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been raised against the debt6rThus,in pari delictobars a trustee from bringing suit on behalf of
the corporation against the third party becausdehbéor corporation’s offiers engaged in the fraud
with that third party. This is so because thetgastands in the shoes of the debtor and takes no
greater rights than the debtor itself. In this c#sgpuld bar the Trustee, standing in the shoes of
GRHC, from recovering from a wrotigat GRHC itself took part of. Hfacts are slightly different,
however, because GRHC as the debtor corporatiserts claims against GRHC's officers for fraud
against GRHC.

As an initial matter, the Trusé argues in a footnote that ithepari delictodoctrine is an
affirmative defense that the Defendants did neag| and it is not at issuight now. Defendants
contend that althougim pari delictois generally an affirmative defense under state law, in the
bankruptcy context, some federal courts haresered it in conjunction with standing. Suffice it
to say, there is not uniformity by couitsapproaching standing and the doctrinegfari delicta

The Second Circuit considers timegpari delictodoctrine a component of standifigother
circuits, however, find tham pari delictois an equitable defense apart from whether the trustee has
standing to bring the claifi.The conclusions from both approashhowever, are the same in that
in pari delictobars the trustee from asserting a claimiast a third party because the trustee cannot

assert a claim on behalf of a corporation wtieat corporation’s members engaged in the fraud.

S 1d. (internal quotations and citations omitted).

6 SetJohr T. Gregg The Doctrine of In Pari Delicto: Recer Development 200€ Nortor Annua Survey of
Bankruptcy Law Part | § 5.

7 Shearson Lehman Hutton, Inc. v. Wagoi®dd F. 2d 114, 118-19 (2nd Cir. 1991).

8 See Official Comm. of Unsecured Creditors of PSA, Inc. v. Edw48dsF.3d 1145, 1152-53 (11th Cir.
2006);Official Comm. of Unsecured Creditors v. R.F. Lafferty & @67 F.3d 340, 346-47 (3d Cir. 2001).
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In In re Hedged-Investments Assgéghe Tenth Circuit addressed whether itheari
delictodoctrine precluded a bankruptcy trustee frommiisgecertain claims against third parties.
The trustee argued that he was immuneeaiésfense because of his status of truSt€kee circuit
rejected this argument and noted that the trustee’s standing was based on 11 U.S.C. § 541, and
section 541 placed “both temporal and qualitative limitations on the reach of the bankruptcy
estate.” Because the trustee’s standing arose fromicges41 and he stepped into the shoes of the
debtor, he could not “use his status as trusteesulate the [debtor corporation] from the
wrongdoing.®? It is unclear from this decision whether the Circuit considersari delicto a
component of standing or an affirmative defense.

The Court concludes that Defendants can raisetpari delictodoctrine at this time. As
noted above, thie pari delictodoctrine can be a componentstdéinding. It is unsettled whethar
pari delictois solely an affirmative defense and therefore must be pled a&skatthermore, the
result is the same whethiarpari delictois a defense or a component of standing.

As noted above, thia pari delictodoctrine precludes a trustee from bringing suit on behalf
of a debtor corporation against a third party & tlebtor corporation’s offers engaged in the fraud
with that third party. There arhowever, exceptions to timgpari delictodoctrine. First, the adverse

interest exception to the pari delictodoctrine provides that fraudenit conduct will not be imputed

984 F.3d at 1281.
8d. at 1284.

81d. at 1285.
81d.

8 Because standing could encompasgthpari delictodoctrine, and Defendants ragstanding as affirmative
defense in their Answer, the Court concludes that ibdaness the doctrine on a Motion for Judgment on the Pleadings.
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to the corporation if the officer’s interests wedeerse to the corporation and not for the benefit for
the corporatioi* As noted above, in the Second Amended Complaint, the Trustee alleges that the
individual Defendants made misrepresentatios@ncealed facts fro@RHC and others. The
Trustee relies on the adverse interest exceptidnaagues that the individual Defendants’ fraud
should not be imputed to GRHC because theviddal Defendants’ conduct was adverse to GRHC.

Second, there is the sole actor exception, which provides that if an agent is the sole
representative of a principal,ah that agent’s fraudulent condwatl be imputed to the principal
regardless of whether the agent’s conduct adverse to the principal’s inter&stThe rationale
for this rule is that the sole agent has notonghom he can impart his knowledge, or from whom
he can conceal it, and that the corporation rhaat the responsibility for allowing an agent to act
without accountability * Thus, the individual Defendants, as the sole representatives of GRHC,
contend that their allegedly fraudulent condinctidd be imputed to GRHC because the individual
Defendants were the sole members of GRHC.

Taking the Second Amended Complaint as true, we can assume the individual Defendants
engaged in wrongful conduct. Notwithstanding that the individual Defendants could not have
defrauded themselves, the Trustee stands irhthessof the debtor and can take no greater rights
than GRHC. A bankruptcy trustee is not immune to the doctririe péari delicta Thus, the

individual Defendants’ fraud is imputed to GRIdEcause they were the sole members of GRHC.

8 Thabault v. Chajt541 F.3d 512, 527 (3rd Cir. 2008).

8d.

8 Lafferty, 267 F.3d at 359.

8 The irony is not lost that thie pari delictodoctrine is based on equitable principals, and the individual

Defendants are imputing their fraud onto their corporati@neweent the corporation from bringing fraud claims against
them. However, “a trustee in bankruptcy is [not] immunitpari delictoand other defenses based on the debtor’'s
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As a result, the Trustee, stangiin the shoes of GRHC, cannoinlgr the fraud claims against the
individual Defendants. Accordingly, the Court grants Defendants’ Motion for Judgment on the
Pleadings on Counts 2, 3, and 4.

2. Equitable Reformation Claim (Count 11)

The Trustee’s equitable reformation claim seeks to reform the Lookout Windpower
Amended and Restated Operating agreemenit.dbkout Windpower Development agreement, and
the Lookout Windpower Redemption agreement. Tihustee alleges that these documents should
be reformed to name GRHC as the developesausof LWHC. Defendants contend that if the fraud
claims are dismissed, the Trustee’s equitablemedtion claim must be dismissed as well because
equitable reformation is only available in cases based on $aud.

Generally, “[c]Jontract reformation is an equitable remedy available to correct mutual
mistakes of fact or fraud®“Reformation is an ancient remedged to reframe written contracts to
reflect accurately the real agreement between contracting parties when, either through mutual
mistake or unilateral mistake coupled with actuag¢quitable fraud by the other party, the writing

does not embody the contract as actually m Courts exercis reformatior with grea caution

misconduct.”"Mosier, 546 F.3d at 1275ee also In re Hedged-Investments Ass8dsk-.3d at 1285-86 (“To be sure,

[the Trustee] articulates sound reasons why it might be wedéot@ an exception to this rule in cases, such as this one,
where the trustee’s efforts stand to benefit hundreds of@madnvestors. However, to paraphrase the Supreme Court,

the issue is not whether such an exception would make good policy but whether the exception can be found in the
Bankruptcy Code.”)

8 When the Trustee filed his Motion for Leave to Amend Complaint, he sought to rensogquitiable
reformation/rescission claim. Doc. 175. The Court deniisthtiotion, and the Trustee apparently intends to continue
pursuing the claim. Although the Trustee includes rescissiaremedy in the Complaint, the Trustee does not argue
for rescission of the documents but instead only argueefimmation. Accordingly, the Court will proceed on that
basis.

8 Liggatt v. Employers Mut. Cas. C&@73 Kan. 915, 926, 46 P.3d 1120, 1128 (2002).

% Mutual of Omaha Ins. Co. v. Russdid2 F.2d 339, 344 (10th Cir. 1968) (citations omitted).
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because it is such an extraordinary rem dy.

The fraud claims no longer remain in this case, so there is no fraudulent conduct for the
Trustee to rely upon to reform the documents. Furthermore, although the Trustee argues that
reformation is available in the case of unilateral mistake, there are no allegations of mistake in the
Second Amended Complaint. Finally, GRHC is not a party to the documents that the Trustee seeks
to reform. Instead, the agreements are between LWHC and Edison. The Trustee, standing in the
shoes of GRHC, has no basis to reform theudwmnts. As such, the Court grants Defendants’
Motion for Judgment on the Pleadings on Count 11.

3. Fraudulent Transfer Claims (Counts 5 - 19)

The Trustee brings fraudulent transt&ims pursuant to K.S.A. § 33-2@&t, segKansas’s
Uniform Fraudulent Transfer A& Asnotecabovethe Trustet alleges that GRHC’s members used
GRHC’s resource to identify the Lookout anc Forwarc developmer opporturities and began
developmer iof those projects The Trustet ther contend that GRHC’s member fraudulently
transferre thos¢ deveopment and redemption opportunities to other companies owned by the
members

Defendants argue that there are no allegativaasGRHC was the owner of any interest in

the Forward or Lookout Windpower opportunities. THoefendants assert that because there are

1d.

% These claims are: (5) fraudulent transfer efltbokout Development opportunity; (6) fraudulent transfer
of the Lookout Redemption opportunity to LWHC-PA, {f@udulent transfer of the Lookout Redemption opportunity
to LWHC-MO; (8) fraudulent transfer of the Forward Development opportunity; (9) fraudulent transfer of the [Forward]
Redemption opportunity to FWHC-PA; and (10) fraudulent transfer of the Forward Redemption opportunity to FWHC-
MO.

%The Trustee’s fraudulent transfer claims are brouglsyaunt to the Kansas Uniform Fraudulent Transfer Act,
and they are not brought pursuant to the Bankruptoye. Neither party discusses the distinction.
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no allegations that GRHC owned anterest in those opportunities, there is an absence of any
transaction that could constitute a frauduleahsfer. Defendants contend that the Trustee has
merely pled that the individual Defendants usurped from GRHC the Forward and Lookout
windpower opportunities rather than pled thaitigévidual Defendants fraudulently transferred the
opportunity away from GRHC. Accordingly, they ardghat the Trustee’s fraudulent-transfer claims
should be dismissed because they are not fraudulent transfer €laims.

On a motion for judgment on the pleadings, the Court must take the factual allegations as
true. And the Trustet allege: thas GRHC begal developmer of the Lookout and Forward
windpowe project:ancthai GRHC identifiec those windpowe project:as GRHC's project:to the
public. After identifying the development opportunities as their own, the Trustee alleges that
GRHC’s member ther transferre thestopportunitie to otheicompanie ownec by the members
of GRHC Specifically, the Trustee alleges, in at least instance, that the “Insiders transfer[red],
dispose[d], or otherwise causef{slRHC to part with GRHC's intest, investment, expectation and
opportunity to complete development of the LW project [and FW project] and receive payment
therefore.® This allegation fits with K.S.A§ 33-201 which defines a transfer“asery mode,
direct or indirect, absolute or conditional, volairt or involuntary, of digosing of or parting with
an asset or an interest in an asset, and incheadgeent of money, release, lease, and creation of a

lien or other encumbrancé”

%n a separate motion, Defendants contend that GRBferating Agreement allowed for the Defendants to
usurp these corporate opportunities. The Caldttesses this motion elsewhere in this Ol infraSection V.

% SeeSecond Amended Complaint, §211. Arguably, this is merely a legal conclusion. However, the Court finds
that there are sufficient facts to support this allegation.

% K.S.A. § 33-204 provides the framework to determine whether the transfer was fraudulent.
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Defendants chose to bring their motion as @méhe pleading, and the Court must consider
the allegations in the Second Amended Compldiné Court finds that there are enough facts in
the 100-page Second Amended Complaint to plausibly state fraudulent-transfer claims. Accordingly,
the Court denies Defendants’ Motion for Judgment on the Pleadings with respect to Counts 5
through 10, the fraudulent-transfer claims.

In sum, the Court grants in part and demmgsart Defendants’ Motion for Judgment on the
Pleadings. The Court grants the Motion with extpgo Counts, 2, 3,4 and 11. The Court denies the
Motion with respect to Counts 5 through 10.

IV. Individual Defendants’ Motion for Summary Judgment on Corporate Opportunity
Claims in Count | (Doc. 147)

A. Factual Background

GRHC is a Delaware limited liability copany formed on February 8, 2002. GRHC'’s
Operating Agreement governs GRHC. Specific mions in GRHC’s Operating Agreement will
be discussed in more detail in the analysis section.

The Trustee’s first count in the Complaint against the individual Defendants, members of
GRHC, is a breach of fiduciary duty claim. Theustee alleges that the individual Defendants
breached their duty to GRHC in numerous ways, including depriving and usurping GRHC'’s
opportunity to develop the Lookout WindpoweidaForward Windpower projects. The Individual

Defendants seek partial summary judgment on this ¢faim.

9 Defendants assert that they only seek dismissa¢afdiporate opportunity claims, and not the other claims,
if any, which may remain in Count 1.
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B. Summary Judgment Standard

Summary judgmentis appropriate if the movyiagty demonstrates that “there is no genuine
dispute as to any material fact” and thas “entitled to judgmenas a matter of law?® The court
must view the evidence and all reasonable infexein the light most favorable to the nonmoving
party® The moving party bears the initial burden ofrb@strating the absence of a genuine issue
of material fact® In attempting to meet this standard, the moving party need not disprove the
nonmoving party’s claim; rather, the movantsngimply point out the lack of evidenoa an
essential element of the nonmoving party’s cl&im.

If the moving party carries its initial bden, the party opposing summary judgment cannot
rest on the pleadings but must bring forthe'sific facts showing a genuine issue for tridf. The
opposing party must “set forth specific facts that would be admissible in evidence in the event of
trial from which a rational trier dfct could find for the nonmovant®® “To accomplish this, the
facts must be identified by reference to affidavits, deposition transcripts, or specific exhibits

incorporated therein:® Conclusory allegations alone cannot defeat a properly supported motion

% Fed. R. Civ. P. 56(a).
% LifeWise Master Funding v. Telebar@@4 F.3d 917, 927 (10th Cir. 2004).

10Thom v. Bristol-Myers Squibb G853 F.3d 848, 851 (10th Cir. 2003) (citi@glotex Corp. v. Catretd77
U.S. 317, 322-23 (1986)).

1011d. (citing Celotex 477 U.S. at 325).
192 Garrison v. Gambro, Ing428 F.3d 933, 935 (10th Cir. 2005).

193 Mitchell v. City of Moore, Okla218 F.3d 1190, 1197 (10th Cir. 2000) (cithdjer v. Wal-Mart Stores, Inc.
144 F.3d 664, 670 (10th Cir. 1998)).

104 Adler, 144 F.3d at 671.
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for summary judgmentf?
C. Analysis

The individual Defendants argue that the Teasstanding in the shoes of GRHC, can only
assert breach of fiduciary dutfaims as GRHC might, subjetct GRHC’s Operating Agreement.
GRHC'’s Operating Agreement contains a provisitbowing for the members of GRHC to take, for
its own, opportunities without presenting them to GRHC. As such, the individual Defendants
contend that the Operating Agreement precl@lesIC’s breach of fiduciary duty claim based on
the taking of the Lookout Windpower or Forward Windpower opportunities.

Initially, the parties disagree about which state’s law applies. The Operating Agreement
provides that the Agreement “shall be governed by the laws of the State of Kahghe.Trustee
argues that this provision should be enforced. Dadats, however, argue that Delaware law applies
because by the election of Kansas law in the Operating Agreement, the entire body of law
controlling within Kansas applies. And K.S.817-76,120 provides that the law of the state under
which a LLC is organized controls liabilitgf members and managers. Because GRHC was
organized in Delaware, Defendants contend théaweere law applies to their internal affairs.

Kansas courts generallyvgi effect to contractli@hoice of law provision§’ Because the
Agreement designates Kansas as the choice of law state, the Court will apply Kansas law.
Defendants seek the Court’s interpretation of a contractual provision in the Operating Agreement

and how it relates to the governing law. The Cowotes, however, that the choice of law issue is

195 White v. York Int'l Corp 45 F.3d 357, 363 (10th Cir. 1995).
1% Doc. 148-1, GRHC's Operating Agreement, § 10.9.

197 Brenner v. Oppenheimer & Co., In€73 Kan. 525, 539, 44 P.3d 364, 375 (2002).
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largely irrelevant as Kansas and Delaware law are similar with respect to this issue.

Kansas law provides that a limited liability company’s operating agreement may expand,
restrict, or eliminate a member or manager’s duties, including fiduciary diit@gecifically,
K.S.A. § 17-76,134(b) provides th&iansas law will give maximum effect to the freedom of
contract and the enforceability of operating agreements. Furthermore, a member acting under an
operating agreement will not be liable to thenpany for his “good faith reliance on the provisions
of the operating agreemerit?

GRHC'’s Operating Agreement, Section 5.3 provides:

Any member may engage in or possess andst@ other business ventures of every

nature and description, independently or waithers, whether or not similar to or in

competition with the business of ther@gany, and neither the Company nor the

Members shall have, by virtue of this Agrearhor any law, any right in or to such

other business ventures or to any ownegrgimi other interest in or the income or

profits derived therefrom. No Member shall be obligated to present any particular

investment or business opportunity to therany even if such opportunity is of a

character which, if present to the Company, could be taken by the Company, and

each Member shall have the right to take for its own account and with others or to

recommend to others any such opportunity.

Defendants contend that GRHC’s Operathgyeement is valid under either Kansas or
Delaware law, and because of this provision, the individual Defendants were under no obligation
to present any corporate opportunity to GRahd could take the Lookout Windpower and Forward
Windpower opportunities for their own benefit. Acdmgly, Defendants argue that the Trustee’s

breach of fiduciary duty claim against them lshea a usurpation of a corporate opportunity must

fail.

18 SeeK.S.A. § 17-76,134.
10919, at § 17-76,134(c)(1).
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The Trustee argues that Section 5.3 is lidvaHowever, the Trustee’s argument that
Kansas’s overriding fairness concept would not afioluciaries to benefit from restrictions in an
operating agreement is contrary to Kansas law. Kansas Statute Annotdit@ée/§ 134(c)(2
specifically allows members of a limited liability mpany to restrict their duties in an operating
agreement. In this case, the Operating Agreendidnust that and provided that its members could
take opportunities for their own that could be taken by GRHC.

Next, the Trustee argues that section 5.8esoncilable with section 6.1 of the Operating
Agreement. Section 6.1 provides:

To the extent permitted by law, a Member and/or a Member’s officers, directors,

partners, members, employees and agents shall not be liable for damages or

otherwise to the Company for any act,ission or error in judgment performed,

omitted or made by it or them in good fadthd in a manner reasonably believed by

it or them to be within the scope of autitypgranted to it or them by this Agreement

and in the best interests of the Compangyided that such act, omission or error

in judgment does not constitute fraud,ggaegligence, willful misconduct or breach

of fiduciary duty.

The Trustee contends that if Defendants truly intdrideestrict their liability so that they could
abstain from their fiduciary duties to GRHC, theguld not have included the final sentence of
section 6.1. Defendants disagree and contend that it is not uncommon to renounce a corporate
opportunity yet still retain a general obligation not to breach fiduciary duties.

The Court agrees with Defendant that theseigions are not in conflict, and the members
retained a general obligation to not breach a fiduciary duty. The provision in GRHC'’s Operating
Agreement allowing the members to take amestment or business opportunity, even if the
opportunity is one which would have been a tiharacter that coulte taken by GRHC, was not

in violation of Kansas law because Kansas allows members of a limited liability company to restrict

or expand their duties. Section 5.3 delineated ttimimembers could take opportunities as their
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own. Consequently, because GRHC’s Operatingg@gent allowed for the individual members to

take opportunities for themselves, the individual Defendants could not have breached a fiduciary
duty to GRHC if they took such opportunities. Theref the Trustee’s claim for breach of fiduciary

duty against the individual Defendants for usngpof a corporate opportunity fails. Accordingly,

the Court grants the Individual Defendants’ motion for partial summary judgment on Céunt 1.

V. FreeStream’s Motion for Summary Judgment (Doc. 183)
A. Factual Background
FreeStream and GRHC entered into an Advisory Services Agreement in February'sf 2005.
In this Agreement, GRHC hired FreeStream to provide advice and prepare an investment
memorandum that was to be used to sell tbey&ireek wind farm project. FreeStream agreed to
“review and provide recommendations and comments to [GRH@]garding all material
agreements related to the development and cotisinuaf the project and owership of the project
company.*? If requested by [GRHC], FreeStream agreed to provide such assistance “beyond
merely reviewing and commenting on such doents,” and it “would include active involvement
in efforts to complete a final agreement . .} The Advisory Services Agreement expressly

provided that “FreeStream’s role herein is that of an independent contractor; nothing is intended to

19The Court notes that a portion of Count 1 remagitsibse Defendants only sought dismissal of the corporate
opportunity claims in Count ‘Accordingly the Couri only dismisse the breacl of fiduciary claims base( on the
usurpation of a corporate opportunity.

M SeeDoc. 184-1, Advisory Services Agreement.

12The Advisory Services Agreement provided that the “Client” was GRHC and Stonycreek Windpower, LLC.
The Court inserts GRHC in brackets to indéctitat the original language provided “Client.”

13Doc. 184-1, Advisory Services Agreement, § 1.2.

114 |d
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create or shall be construed as creating aifiyicelationship betwed@&RHC] and FreeStream?*®

In the Second Amended Complaint, the Trustee asserts that FreeStream breached its
fiduciary duty to GRHC by permitting the Stongek deal to go through with the “switched”
Developer name, i.eby allowing LWHC to be named as the developer in the subsequent
agreements instead of naming GRHC as theldpee The Trustee alleges that FreeStream knew
that GRHC was the developer of the projects, Ipariticipated in the plan to switch the developer’s
identity and keep the profits from the windpower projects for themselves. FreeStream seeks
summary judgment on this claim.

B. Analysis

FreeStream contends that the Trustee cantalesh that a fiduciary relationship existed
between FreeStream and GRHC because the Advisory Services Agreement expressly disavows such
a relationship. The Trustee summarily argues that although the parties had a written agreement
disavowing a fiduciary relationship, the facts @estrate that FreeStream consciously assumed a
duty because (1) GRHC sought FreeStream’scagy?) GRHC had discussions with FreeStream
concerning the agreements, and (3) FreeStream served as GRHC's financial*gdvisor.

“A ‘fiduciary relationship’ is any relationspiof blood, business, friendship, or association
in which one of the parties reposes special tindtconfidence in the other who is in a position to

have and exercise influence over the first partyGenerally, Kansas law will recognize an implied-

d. at § 9.
118 Many of the facts asserted by the Trustee in support for this position were irrelevant.

"7 Edwards & Assocs., Inc. v. Black & Veatch, L.L82.F. Supp. 2d 1182, 1198 (D. Kan. 2000) (ciBngwn
v. Foulks 232 Kan. 424, 430-31, 657 P.2d 501 (1983)).
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in-law fiduciary relationship if the surrounding circumstances supporféiHewever, a party “may

not abandon all caution and responsibility for hisignotection and unilaterally impose a fiduciary
relationship on another without a conscious assiempf such duties by the one sought to be held
liable as a fiduciary™® The “conscious assumption of the alleged fiduciary duty is a mandatory
element under Kansas law”

In this case, there is no evidence that Fires®n consciously or deliberately assumed the
responsibility of a fiduciary. Rather, the AdvigoServices Agreement explicitly disavows a
fiduciary relationship because it states that “nothing is intended to create or shall be construed as
creating a fiduciary relationship between [GRH@H FreeStream.” The Trustee simply does not
come forward with any evidence demonstrating FreeStream’s conscious assumption of a duty.

Furthermore, a fiduciary relationship requires a party to be in the “position to have and
exercise influence over the first party*There is no evidence that FreeStream was in the position
to have and exercise influence over GRHC qaired for a fiduciary relationship. The Trustee fails

to demonstrate that a genuine issue of material facts exists as to whether a fiduciary relationship

118 Id
119 Denison State Bank v. Madeir230 Kan. 684, 696, 640 P.2d 1235, 1243-44 (1982).

120 Rajala v. Allied Corp.919 F.2d 610, 615 (10th Cir. 1990). Bothtjes proceed under Kansas law. The
Advisory Services Agreement, however, hahoice of law provision designating New YdBlkeeDoc. 184-1, Advisory
Services Agreement, § 8lthough neithemparty presents an argument under New York law, the Court will briefly
dispose of the issue. “Under New York law, partiesatoommercial contract do not ordinarily bear a fiduciary
relationship to one another unless they specifically so agZaévin Klein Trademark Trust v. Wachné&23 F. Supp.
2d 731, 733-34 (S.D.N.Y. 2004). “In certain limited and unusuwelinistances there may besjal factors that create
fiduciary relationships between contracticommercial parties, such as, for eptanwhen one party’s superior position
or superior access to confidential information is so greairaslly to require the other party to repose trust and
confidence in the first partyltl. at 734. In addition, New Y ork recognizesegments that explicitly disclaim a fiduciary
duty relationship, and a fiduciary duty canacdise if it is specifically disclaime&eeSeippel v. Jenkens & Gilchrist,
P.C, 341 F. Supp. 2d 363, 381-82 (S.D.N.Y. 2004). The faciveumstances, as stated above, do not support a
fiduciary relationship under New York law either.

121 See Edwards & Associateg# F. Supp. 2d at 1198 (citiByown, 232 Kan. at 430-31).
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existed between the parties. Consequently,Gburt grants FreeStream’s motion for summary
judgment on this claim.

VI. FreeStream’s Motion for Summary Judgment on Count 11 (Doc. 195)

FreeStream also filed a motion for summagment on Count 11, the Trustee’s equitable
reformation/rescission claim. As noted abovihwespect to LWHC’s Motion for Judgment on the
Pleadings on Count 11, the Trustee seeks to reform three agreements to name GRHC as the
developer in those agreements instead of LWHEreeStream is not a party to those documents.

As noted above with respect to LWHC’s tiomi: “Reformation is an ancient remedy used
to reframe written contracts to reflect accurately the real agreement between contracting parties
when, either through mutual mistake or unilaterstake coupled with actual or equitable fraud by
the other party, the writing does not embody the contract as actually Hade.”

The Trustee provides no evidence that Fres®tr participated in fraudulent conduct nor
does he even allege in the Second Amended Complaint fraud claims against FreBStream.
Furthermore, GRHC is not a party to any of the documents the Trustee seeks to reform. Instead, the
agreements are between LWHC and Edison. TiHastee has no basis to reform the documents
between LWHC and Edison, and equitable reformation is unavatfaiflecordingly, the Court

grants FreeStream’s Motion for Summary Judgment on this claim.

122 5ee supr&ection 111(C)(2).
123 Russell 402 F.2d at 344 (citations omitted).

124The Trustee asserts fraud allegations specific to e for the first time in his response to FreeStream’s
Motion for Summary Judgment. The Court will not addressélallegations because the Trustee did not assert fraud
claims against FreeStream in the Second Amended Complainbecause the Court denied his Motion to File an
Amended Complaint to include fraud claims against FreeStream.

125 Equitable reformation of the documents would alsehe material effect on FreeStream. Even if the Court

reformed the agreements to replace GRHC as the developer, instead of LWHC, the Redemption Agreement provides
for a direct payment from Edison to FreeStre8ee supr&ection [I1(A).
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IT IS ACCORDINGLY ORDERED that FreeStream’s Motion to Distribute (Doc. 4 in
Member Case No. 11-2524) GRANTED. Intrust Bank should wire transfer to FreeStream its
amount of the judgment: $2,235,362.11.

IT IS FURTHER ORDERED that LWHC’s Motion to Disttute (Doc. 9 in Member Case
No. 11-2524) isSRANTED.

IT IS FURTHER ORDERED that certain Defendantdotion for Judgment on the
Pleadings (Doc. 144) SRANTED IN PART andDENIED IN PART . It is granted with respect
to Counts 2, 3, 4, and 11. It is denied with respect to Counts 5 through 10.

IT IS FURTHER ORDERED that the individual Defendants’ Motion for Summary
Judgment on Corporate Opportunity Claims (Doc. 14BGRANTED.

IT ISFURTHER ORDERED that FreeStream’s Motion for Summary Judgment on Count
18 (Doc. 183) iISSRANTED.

IT IS FURTHER ORDERED that FreeStream’s Motion for Summary Judgment on Count
11 (Doc. 195) iSSRANTED.

IT IS SO ORDERED.

Dated this 9th day of April, 2012.

ERIC F. MELGREN
UNITED STATES DISTRICT JUDGE
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