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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

NATIONAL ALLIANCE FOR )
GRANDPARENTS AND CHILDREN'S )

RIGHTS, INC. and )
JAMESBROWN, )
Plaintiffs, ) CIVIL ACTION
)
V. ) CaseNo. 09-CV-2487-DJW
)
UNIFIED GOVERNMENT OF )

WYANDOTTE COUNTY, KANSAS; )
COMMUNITY DEVELOPMENTAL )
DISABILITIES ORGANIZATION OF )
WYANDOTTE COUNTY, KANSAS; )
and GORDON CRISWELL, )

Defendants. )

MEMORANDUM AND ORDER

This matter is before the Court on Dedants’ Motion for SummarJudgment (ECF No.

73). For the reasons set forth below, the motion is granted.
. Background Informatio n and Plaintiff's Claims*

Under 42 U.S.C. § 1983, Plaintiffs brirguit against the Unified Government of
Wyandotte County, Kansas; Community DeveloptakBisabilities Orgaization of Wyandotte
County, Kansas; and Gordon Criswell. Plaintiffdege that Defendants violated the equal
protection clause of the FourtéerAmendment by unfairly admistiering the system of funding
for the delivery of community services. More specifically, Plaintiffs allege that Defendants
treated Plaintiffs differently than other glamly situated community care providers in the

following ways: (1) Plaintiffs’ funding from Ciendants did not correspond with the degree of

! Because the Pretrial Order supercedesptior pleadings, the Court will refer Rdaintiffs’ claimsas they are pled
in the Pretrial Order Weyerhaeuser Co. v. Brant|&510 F.3d 1256, 1267 (£ir. 2007)(“The subsequent pretrial
order supercedes the pleadings.”)(citilgson v. Muckala303 F.3d 1207, 1216(f'ir. 2002)).
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difficulty of its patient$; (2) Defendants reduced the “tier rater level of care designation, of
its patients without justificatiorresulting in an initial reduction dtinds, and that Plaintiffs only
received the proper level dfinds after an unreasonable length of time and much &ff8it
Defendants applied the tier rate standards diftgréo patients under Plaintiffs’ care compared
to patients under the care of other service proviféts Defendants gave improper preference to
other care providers in referripgtients to those care provideré) Plaintiffs’ clientele consists
primarily of patients rejected by other capeoviders because of Defendants’ biased and
preferential referral practicks(6) Defendants subjected Plgffs to unannounced visits and
audits with greater frequencgnd scrutiny than other similacare providers for which
Defendants were responsiBi®laintiffs contend that Defendts are unable to demonstrate any
rational basis justifying Defendantdisparate treatment of Plaiffisi compared to other similarly
situated community care providers. Plaintiffiso assert a state law claim under the Kansas
Developmental Disabilities Reform Act KDDRA”), K.S.A. 8§ 39-1801, et seq., similarly
implicating the methods by which Defendantsnadster the system of funding. Defendants
move for summary judgment on both claims.
ll. Standard for Ruling on a Summary Judgment Motion

Summary judgment is appropaif the moving party demoftrates that there is “no
genuine dispute as to any matefedt” and that it “is entitledo judgment as a matter of laf.”

In applying this standard, the Court views a# #twidence and all reasonable inferences drawn

Pretrial Order entered Decemte?, 2011 at 5, Y 5(a)(1).
Id., 15(a)(2).

Id., 15(a)(3).

Id., 15(a)(4).

Id., 15(a)(5).

Id., 15(a)(6).

Fed. R. Civ. P. 56(a).
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from the evidence in the light most favorable to the nonmoving paydispute is considered
“genuine” if there “is sufficient evidence on each side so that a rational trier of fact could resolve
the issue either way® An issue of fact is consideréahaterial,” if, under the substantive law,

“it is essential to the proper disposition of the claith.WWhen examining the underlying facts of

the case, the court must view iafferences in the light most favorable to the nonmoving garty,
and the court may not make credibilitgterminations or weigh the eviderice.

The moving party bears the initial burdendeimonstrating an absence of a genuine issue
of material fact anantitlement to judgment as a matter of fdw. In attempting to meet that
standard, a moving party who does not bear ttimate burden of persuasion at trial need not
negate the other party’s claimghar, the moving party need simgdpint out to te court a lack
of evidence for the other party on assential element ahat party’s claint®> In such cases,
“[tlhe moving party is ‘entitled to a judgmeas a matter of law’ because the nonmoving party
has failed to make a sufficiert@ving on an essential element of her case with respect to which
she has the burden of prodf.”

If the moving party carries this initigurden, then the nonmovant who would bear the
burden of persuasion at trial may not simfigst upon his or her pldags, but must bring

forward specific facts showing a genuine issue for trial as to those dispositive matters for which

° Adler v. Wal-Mart Stores, Inc. 144 F.3d 664, 670"(Q0r. 1998)¢iting Matsushita Elec. Indus. Co. v. Zenith
Radio Corp, 475 U.S. 574, 587 (198@)jrase-Doi v. U.S. West Commc'ns, Inc., 61 F.3d 777, 781 C10
1995)).

10 Thom v. Bristol-Myers Squibb G853 F.3d 848, 851 (1aCir. 2003)(citingAnderson v. Liberty Lobby, Inc
477 U.S242, 248 (1986)).

11 1d. (citing Anderson477 U.S. at 248).

12 Matsushita475 U.S. at 587.

13 Utah Lighthouse Ministry v. Found. for Apologetic Info. & Reseaefd, F.3d 1045, 1050 ({CCir.
2008)(citations omitted).

14 Matsushita475 U.S. at 57(citin@elotex Corp. v. Catretd77 U.S. 317, 322-23 (1986)).

15 1d. (citing Celotex 477 U.S. at 325).

16 Celotex 477 U.S. at 323.



he or she carries the burden of protf.'Summary judgment may be granted if the nonmoving
party’s evidence is merely colorable or is not significantly probafived party opposing
summary judgment “cannot rely on ignorancdaaits, on speculation, or on suspicion, and may
not escape summary judgment in the mere hbpe something will turn up at triat* Put
simply, the nonmoving party must “do more than simply show there is some metaphysical doubt
as to the material fact$®

The parties need not present evidence i@ that would be admissible at trial, but the
content or substance of the evidence must be admidsibiar example, hearsay testimony that
would be inadmissible at trial may not be includedFinally, the Court notes that summary
judgment is not a “disfavored procedural shortctdather, it is an important procedure “designed
‘to secure the just, speedy, and inexgiee determination of every actiorf>"
lll. Facts

The following material facts are uncontrovertatt relevant to the Court’s resolution of
the pending motion. The Wyandotte CounBevelopmental Disabilities Organization
(“WCDDOQ”) operates as a “community developmental disabilities organization” as that term is
defined under the Developmental DisabilitiesfdR@m Act (“DDRA”), K.S.A. 39-1801, et
seq. Gordon Criswell is an Assistant County Adiistrator for the Unified Government, and has
held this position since February of 2007. Mris@ell is also the Executive Director of
WCDDO, and has held this positionneg 1998. Mr. Criswell lanever manipulated any

BASIS Assessments, tier rates oy arther data, nor has he ewasked anyone else to manipulate

17 Garrison v. Gambro, In¢428 F.3d 933, 935 (1Cir. 2005).

18 Anderson477 U.S. at 250-51.

19 Conaway v. Smitt853 F.2d 789, 793 (1(Cir. 1988).

20 Matsushita 475 U.S. at 586-87.

21 SeeThomas V. International Bus. Mach'48 F.3d 478, 485 (10Cir. 1995)(internal quotations and citations
omitted).

22 Conocq 148 F. Supp. 2d at 1166.

2 Celotex 477 U.S. at 327 (quoting Fed. R. Civ. P. 1).
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any BASIS Assessments, tier ratgsany other data. Mr. CrisWénas never referred individuals
to community service providers other than National Alliance and has asked anyone else to
refer individuals to community servigeoviders other than National Alliance.

Kay Forwalder-Fasching is the Deputy @iter of Human Resources for WCDDO. Ms.
Forwalder-Fasching has held this positioncsi May of 2011. Previously Mrs. Forwalder-
Fasching was the Quality Assurance Administrator for WCCDO, a position that she held for
eleven years. Mrs. Forwalder-Fasching haser manipulated any BASIS Assessments, tier
rates or any other data, nor has she evkedagny other person to manipulate any BASIS
Assessments, tier rates or any other data. Fboswvalder-Fasching has never tried to refer any
individuals to community service providers ottiean National Alliance. She also has never told
other people that they should refer any indialduto community service providers other than
National Alliance.

Community developmental disability organipaits (“CDDQO’s”) serve as the single point
of entry for individuals or families to obtaiservices through the developmental disabilities
system in Kansas. CDDO'’s determine eligibility for developmental disability services within
available resources. If funds areadable, the organization is m@nsible to serve or arrange to
serve eligible persons nerd services in thir area. If funding is natvailable, thendividual is
placed on a waiting list managtdough that organization.

Kansans aged five and older who have seltsmmental disability and are Medicaid
eligible may receive community-based servite®ugh the developmental disabilities waiver
program. The waiver program provides Medicidded services to indduals in their home
communities who otherwise would be eligible fdacement in an Interediate Care Facility.

Oversight and control of the warprogram is provided by the KassDepartment of Social and



Rehabilitation Services (“SRS”) and at the fetlezael by the Centers for Medicare & Medicaid
Services (“CMS").

National Alliance for Grandparents and Chald's Rights (“National Alliance”) operates
as a “community service provider” as that tagmefined under the DDRA. James Brown is the
founder and Executive Director of National Afige. There are currently eleven licensed
community service providers operating in Wygatte County. Individuals and families may
choose their actual commitynservice provider.

The BASIS Assessment Process

A. Jatina Johnson — BASISoGrdinator and Assessor

Jatina Johnson is a BASIS Coordimatand Assessor and works for Johnson
Development Group, LLC. Ms. Johnson has held position since May of 2011. Previously,
from February of 2007 until May of 2011, M¥ohnson worked as a BASIS Coordinator and
Assessor for Another Day, Inc. Since Februafy2007, Ms. Johnson hégen contracted by
WCDDO to perform BASIS Assessments for indivals seeking supposervices through the
Home and Community-Based Services for the MinRetarded and Developmentally Disabled
(“HCBS/MRDD”) waiver program in Wyandotte County.

The term “BASIS” stands for “Basic Assessnt and Services Information System.”
BASIS Assessments are used to determine whettiiduals are eligible for services under the
HCBS/MRDD waiver program. As a BASIS Coardior and Assessor, M3dohnson serves as a
non-biased intermediary between the individuaisumers, community service providers, case
managers and WCDDO.

BASIS Assessments are performed oncegear during the birthday month of the

individual seeking servicesPrior to the BASIS Assessment meeting, Ms. Johnson calls the



individual's case manager or family membexctmrdinate the time and location of the meeting,
and Ms. Johnson asks them to bring any updattormation. Anyone who sees the individual
on a regular basis can attend the BASIS Assasismeeting. Ms. Johnson uses the “General
Guidelines for BASIS Assessors” published bySSkhen preparing the BASIS Assessments.

After the BASIS Assessment is complete, alktlod people in attendance at the meeting
have an opportunity to review thesults. If anyone at the meetidigagrees with the results, Ms.
Johnson will discuss those disagremts with them in order to see if their concerns can be
addressed at the meeting. If the disagreement caemreiconciled, there is a form attached to the
BASIS Assessment which the person cgm sind explain thedisagreement.

WCDDO reviews any disagreements that wexpressed by individuals at the meeting.
When reviewing a BASIS Assessment, Mrsriader-Fasching will ask the provider for any
written data or other information that they hawesupport the change that they are requesting.
Reviewing a BASIS Assessment afteequires that discretionadecisions be made regarding
the information given by the provider and timeswers contained in the BASIS Assessment. Ms.
Johnson has never manipulated the resultsBA&IS Assessment for any individual. Neither
Gordon Criswell nor anyone elf®m the Wyandotte County Dewdmental Disabilities Office
or the Unified Government of Wyandotte Couiignsas City, Kansas has ever attempted to
influence Ms. Johnson or manipulate the manner in which Ms. Johnson conducts the BASIS
Assessments.

After the BASIS Assessment is complete, Mehnson turns the rim over to Olivia
Salazar, Administrative SuppoiSpecialist for WCDDO. She does not have any further
involvement with the BASIS Assessment after that point.

B. Olivia Salazar — WCCDO Adinistrative Support Specialist



As soon as Olivia Salazar receives theB® Assessments from Ms. Johnson she enters
the data into the computer system. Once the information is entered into the computer system Ms.
Salazar then scans the BASIS Assessments andsth@mn to the providers. Every Wednesday
Ms. Salazar uploads the BASIS Assessment dattaet®epartment of $tal and Rehabilitation
Services (“SRS”) in Topeka. SRS sends Mlazar an e-mail when they are finished
processing the BASIS Assessment data. The BASKe#sment data is scored electronically by
SRS. This scoring system produces a tier ratéhiindividual. A tier rate of “0” indicates that
the individual is noeligible for HCBS servicedA tier rate of “1” is tle highest level of funding
eligibility and a tierrate of “5” is the lowst level of funding eligithty. Ms. Sdazar then
downloads the “tier and score reports” for thdividuals. The tier and score reports are then
faxed to the affiliate associated with the individual. The provider can call Ms. Salazar and get
the tier rate for an individual @®on as she has the results.

Ms. Salazar has never manipulated the restfilésyy BASIS Assessments or changed any
data that she entered. She always enters taet @formation that is contained on the BASIS
Assessments. Ms. Salazar has never beerddskeanyone to manipulate the results of any
BASIS Assessments or to changgee data that she enterdNeither Gordon Criswell, Kay
Forwalder-Fasching, nor anyone else from WCD&Qhe Unified Government of Wyandotte
County/Kansas City, Kansas has ever manipdlahe results of the BASIS Assessments or
changed any data that Ms. Salazar enters.

C. Greg Wintle — SRS Program Manager

Greg Wintle works for SRS. Mr. Wintle hadhe position of State Program Manager for
Services for Individuals with Developmental Dhddies. He has held this position for eleven

years. Mr. Wintle is responsible for thmplementation and oversight of the Home and



Community Based Services (“HCBS”) waiverr fpersons with mental retardation and/or
developmental disabilities, which includes) BASIS Assessments; (2) writing of the waiver
and amendments; (3) annual reporting to the &@srfor Medicare & Medicaid Services; (4)
annual contracting with community developmemtighbilities organizabns; and (5) review and
approval of requests f@xtraordinary funding.

Mr. Wintle’s office receives BASIS Assesent data on a weekly basis from WCDDO.
The data is uploaded to SRS on Wednesdagsdawnloaded by Mr. Wintle’s office the next
day. If a provider disputes the results andGEEDO agrees that additional information should
be considered, the CDDO can resubmit the BASIS Assessment once during the birth month of
the individual and it will be rscored by SRS. If it is outsidae birth month of the individual
then the CDDO must obtain permission fr&RS to submit the additional information.

Mr. Wintle was involved in annvestigation that SRS oducted in 2009 because of
concerns raised by Mr. Brown. The investigation showed that the funding available to National
Alliance had actually increased thg the previous two year period. Mr. Wintle has never seen
any evidence to suggest that either Kay FatleraFasching or anyone else at WCDDO has been
manipulating the results of the BASIS Assessmentanging any data that is sent to SRS.

The SRS Investigation

Mr. Brown and National Alliance previously sent a complaint to the Centers for Medicare
and Medicaid Services regarding WCDDO in tflear 2009. CMS forwded the complaint to
SRS for investigation. Durin§RS’s investigation, SRS staffet with Mr. Brown and WCDDO
officials, they interviewed other providersich case managers, and they performed analysis

utilizing data and other information provided.



After SRS’s investigation, SRS prepared jporé containing their findings in a document
titted “SRS Report to CMS -- Wyandotte Cour@PDO Allegations”, (the “SRS Report”).
Margaret Zillinger, Director othe Community Supports & Seres Division of SRS, sent the
Report to CMS on September 15, 2009. Accortiinthe SRS Report, Nianal Alliance alleged
that WCDDO manipulated portions of the BASIAssessments in order to reduce funding
available to National Alliare for supporting persons withmental retardation and/or
developmental disabilities.

The SRS Report found no evidence tomut the allegation that WCDDO had
manipulated BASIS Assessments. The SRS Regpaies: “SRS reviewed each individual case
submitted and agrees with the decision madéheyCDDO or determined there was not enough
information provided to assess the issuelhe SRS Report found th#ftere was an overall
increase in available fundingrfdNational Alliance for the two years prior to the SRS Report.
The SRS Report also found that among individisg served by National Alliance in the
prior two years there were 7 increasn tier levels, compared to 1 decrease in tier level and 6
tier levels that remained the same.

According to the SRS Report, National Aflize alleged that WCDDO steered persons
away from National Alliance. SRS found noidance to support thdlegation that WCDDO
steered persons away from National Alliance.e BRS Report states: “Data for the past five
years shows a net increase of 6 people thase to move to National Alliance and away from
another provider utilizigp the CDDOQO’s process.”

SRS did require that certachanges be made, including: provider listing added to
WCDDO'’s website; development of a brochurattlis shared annuallwith persons which

includes information about providers, disputealation and people’s righit and a change in
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how the information is communicated and &dhr SRS found only two instances in which
National Alliance was not listed on a providgnoice form. The SRS Report states: “SRS
believes that these instances were relategomr processes and management by the CDDO
rather than a conspiracy to not includetibi@al Alliance. The chages that have been
implemented with regard to the process oérstg this information in-person annually and
having updated information on the website ommargoing basis should remedy these errors.”

According to the SRS Report, National Alli@nelleged that it was treated differently
than other providers in the area due deerzealous actions bWCDDO and SRS when
complaints were made about National Altan The SRS Report found no evidence to support
the allegation that National Alliance was treated differently than other providers. The SRS
Report states: “The CDDO providevidence of uniform quality sasrance activities across its
entire provider network. The specific examplkbat were provided by National Alliance to
demonstrate favoritism or overzealous actioppeared to be routine follow-up on identified
issues/complaints.”

According to the SRS Report, National Alice alleged that WDO did not fairly
review challenges to BASIS scog concerns. The SRS Report etat “SRS has reviewed each
individual case submitted by National Allianabout BASIS scoring and found that the CDDO
was correct in its decisions abdbe BASIS, or that the inforation provided was not sufficient
to determine validity.” The SRS Report stat¢SRS does not find that the CDDO acted with
malice toward National Alliance.”

Wyandotte County CDDO — CDDO Review Report

Coincidentally, 2009 was also the year tBRS conducted the semi-annual review of

WCDDO that SRS conducts for all CDDO'’s in tB¢ate of Kansas. SRI&Id its review on
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January 21st and 22nd of 2009 and thereafteased its “Wyandotte County CDDO — CDDO
Review Report” (the “Review”).The Review found that WCDD@emonstrated impartiality;
that WCDDO provided an informed choice of community service providers; that WCDDO
maintained a strong quality assaca system; and that WCDDO migimed an effective dispute
resolution system.

The Review found that one area where improvement was needed was relating to the
monthly newsletter published by WCDDO. SRS fodimak the provider data needed to be more
consistently applied. Since tiieview, WCDDO has added a spexgection in the newsletter
where all provider information is located.

The Dispute Resolution Process

Kansas Administrative Regulation 30-64-32 detth the dispute resolution and appeals
process for handling disputes between camity service providers and CDDO’s. The
regulation provides that each CDDfust develop and implement a dispute resolution procedure
that “provide[s] a means for resolving dispsitthat may arise between...[tthe CDDO and any
affiliated community service provider.”

WCDDO has implemented Policy 32-4, titled “Dispute Resolution: Affiliated Provider
Disputes With The CDDO.” Together, K.A.R0-64-32 and Policy 32-4 set forth the dispute
resolution procedures for community service prorgde follow. The first step in the dispute
resolution process is to hatlee community servie provider meet with WCDDO and anyone
else with knowledge of the action being disputeddetermine if thedispute can be solved
informally without intervention. Next, if the gjjute cannot be resolved informally and without
intervention, the community sece provider has the right toqeest intervention by a mediator.

The provider may decline to entmto mediation and instead gnaequest that the dispute be
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referred to the governing boardtbe CDDO, or their designe€he County Administrator of the
Unified Government has been desitgd to hear these disputes.

The provider then has the rigiat appeal the decision ofdlfCounty Administrator or his
or her designated hearing officer to the S#&fsion of mental health and developmental
disabilities (“SRS-DBHS/CSS”) ithin 10 days of the receipt of the decision. Finally, any
decision by SRS-DBHS/CSS may be appealed @oQffice of Administrative Appeals within
the Kansas Departmeot Administration.

Plaintiffs have never followed the dispute resiolu process past the very first step (i.e.,
informal discussions with WCDDO) as rerpd by K.A.R. 30-64-32 and WCDDO Policy 34-2.
On at least three occasions, Plaintiffs have attethip take their dispute directly to CMS rather
than follow the dispute resolution process.

According to the SRS Report, National Alice alleged that SRS did not respond to
appeal requests of WCDDO decisions that wkreumented by certified raeceipt. The SRS
Report states: “SRS Community Supports and Sesuitivision has no record of ever receiving
the certified mail appeal requests.”

Plaintiffs’ claimed damages

At the September 7, 2011 deposition, Mr.oBn admitted that he was ultimately
reimbursed for all of the submitted payments. . Brown stated that “[a]fter challenging the
CDDO and giving them time to correct it, workimgth the case manager, we talked with Kaye
Forwalder-Fasching” and he was reimbursed for all of the submitted payments. The Pretrial
Order was amended to reflect the fact thatirfiffs had been reibursed for all of their
submitted payments. Mr. Brown stated that he incurred expenses in relation to challenging the

funding with WCDDO in the form of bank overdmftoorrowing money to pay salaries, interest
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and late fees. Mr. Brown stated that documigmeof his damages would be “forthcoming,” but
did not provide any additional documentation to Defendants.

Mr. Brown claims that the tier rates foregfic individuals had been manipulated by
Defendants. Both Mr. Wintle and Ms. Forwaldeasching aver, through their uncontroverted
affidavits, that the tier ratder each of those individuals nathey Mr. Brown either went up or
stayed the same from 2007 to 2009.

One individual was scored at a tier rate3ddy SRS in 2008. National Alliance disputed
this individual's BASIS Assessment witW CDDO in 2009, and WBDO agreed that the
BASIS Assessment should be rescored. The redpoi®RS resulted in an increase in the tier
rate from 3 to 1 in the year 2009.

Mr. Brown stated that Gordon Criswell actetth “evil intent or reckless and callous
indifference” because he would “[clome into mffice after his staff didn’t like something that
she felt was in error, he just came evilly aad began to demand ofe what was going on.
Coming into my office with an investigationahl wasn't aware of. Following my staff.”
Plaintiffs contend that “[ijln multiple conveations with Plaintiff Mr. Criswell has been
combative and defensive, and some of the unf@atment to Plaintiff could be seen as
retaliation to Plaintiff's repeated complaints.” Mr. Brown does not have any information to
suggest that Mr. Criswell has been involvedhe manipulation of BASIS Assessment data.

IV. Discussion

A. Fourteenth Amendment Equal Protection Claim

To succeed on a Fourteenth Amendment equatlection claim, Plaitiffs must show
either that they are part of an identifiabl@gp or are a “class of oh&vhich is intentionally

treated differently from othersimilarly situated with no rational basis for the difference in
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treatment’ Plaintiffs contend they fall within thielass of one” category. Under this theory,
the Plaintiffs “must prove that they were ‘glad out for persecution due to some animosity,’
meaning that the actions [of Defendants] wersmteful effort to “get” [the Plaintiffs] for
reasons wholly unrelated to any legitimate state actifty.JA] class-of-one plaintiff must
show that the official action wasbjectivelyirrational and abusive?® In addition, the Plaintiffs
must prove that they were treated elifintly than those similarly situat&d.

At the outset, Defendants note that theited States Supreme Court has limited the
application of the class-of-one theorylingquist v. Oregon Deptment of Agriculture553 U.S.
591 (2008). In that case, the court found that tassebf-one theory of equal protection does not
apply in the public employment context. Incmcluding, the court reasahéhat there are some
forms of state action, which, by their naturejalve discretionary decision-making based on a
vast array of subjective, individualized assesgmelm such cases, #ating like individuals
differently is an accepted consequence of diseretion granted” to governmental officiafs.

Defendants argue for thisoGrt to extend the holding dEngquistinto the arena of
governmental officials’ discretionary decisioregarding tier rates and funding of community
care providers for the disabled. Defendantsemhthat because the BASIS Assessment process
requires individualized assessments about indiv&duavels of care, the process necessarily
involves subjective and discretionary demmsimaking akin to that considered Engquist.

Therefore, their argument proceettss Court should hold thatdlclass-of-one equal protection

24 Mimics, Inc. v. Village of Angel Fir@94 F.3d 836, 848-49 ({ir. 2005) (citingVillage of Willowbrook v.
Olech 528 U.S. 562, 564 (2000)(per curiam)).

25 |d. at 849 (citingBartell v. Aurora Pub. Sch263 F.3d 1143, 1149 (1@ir. 2001)(quotation omitted)).

26 Jacarilla Apache nation v. Rio Arriba Coun#40 F.3d 1202, 1211 ({@ir. 2006)(emphasis in original).
27 Mimicsat 849.

28 Engquist v. Oregon Dept. of Agriculty/@s3 U.S. 591, 603 (2008).
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theory does not apply here, and accordingly niimst that Plaintiffs fail to state a claim on
which relief can be grantéd.

This Court declines Defendantinvitation to so hold. Wk governmental officials’
decisions regarding funding and tier rates fangwnity care providers rgawell be the types of
discretionary decisions that fall within threalm of state action bad on a “vast array of
subjective, individualized assessm& so as to properly fall ositle the ambit of the class-of-
one equal protection theory, this Court need not decide the question. This Court finds that even
assuming Plaintiffs have prope stated a class-of-oneqeal protection claim, summary
judgment in favor of Defendants must necessarily be granted.

Based upon a review of the entire recordd amewing the record in the light most
favorable to Plaintiffs, the Court finds thBiefendants, as the pi&s moving for summary
judgment, have met their burden of pointing outhtle Court a lack of evidence on an essential
element of Plaintiffs’ class-afne equal protection claim. Speeally, Defendants note the dirth
of evidence in the record that Plaintiffs wésangled out for persecution due to some animosity”
and that the Defendants’ actiomgere “objectively irrationaland abusive” and taken out of
“animosity or spite” to “get” Plaintiffs for reass wholly unrelated to any legitimate state
activity

Plaintiffs attempt to meet their burden Hieging that Mr. Criswell was "motivated by
evil intent, or alternatively, a reckless or callous indifference to Plaintiffs’ right to equal
treatment under the law” Plaintiffs also claim that “[ijn multiple conversations with Plaintiff

Mr. Criswell has been combative and defensive, and some of the unfair treatment to Plaintiff

29 geeDefendants’ Brief in Support of Summary Judgment, ECF No. 74 at 28.
30 SeeJacarilla, 440 F.3d at 121Mimics 394 F.3d at 848-49.
31 Ppretrial Order entered Decemtigt, 2011 at 6, T 5(a)(10).
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could be seen as retaliation to Plaintiff's repeated complathtstaintiffs concede, however,

that they have no information to suggest the Mr. Criswell has been involved in manipulation of
any data® These allegations, wiout more, fail to meet Plaintiffsubstantial burden. Plaintiffs
argue it is not their burden at thisncture to present affidavity testimony: “Plaintiffs have
listed multiple witnesses thatin support their claims, though the affidavits and/or testimony of
those witnessesre not required at this stage of the litigatié!t Plaintiffs have misapprehended
their burden at this stage of the proceedin@sven that Defendants ha met their burden as
movant to properly support their motion by shogvithe absence of genuimssues of fact, the
burden now shifts to the nonmoving party, “who nmay rest upon the mereledation[s] . . . of

his pleading, but must set forth specific facts showing there is a genuine issue f6r tral.”
party opposing summary judgment “cannot rely on ignorance of facts, on speculation, or on
suspicion® and must “do more than show theresésne metaphysical doubt as to the material
facts.”®’

Plaintiffs, in attempting to demonstrate issues of fact for trial, have submitted with their
response two documents -- an affidavit of VeBt®wn, plaintiff Jame Brown’s daughter and
Assistant Director for National Alliance, @nfour pages excerpted from James Brown’s
deposition. The Court has carefully reviewedhbdocuments, and finds no evidence in either
Ms. Brown’s affidavit or Mr. Bown’s deposition to support aclaal inference that any of

Defendants’ actions were taken out of “animositypite” to “get” Plaintiffs for reasons wholly

unrelated to any legitimatstate activity.

32 Response to Defendants’ First Interrogatories, at 15, 1 8.

3% SeePlaintiff James Brown’s deposition ECF No. 81-2 at 26, Il. 18- 21.

34 Plaintiff's Response in Opposition to Defendant’s Motion fomBwary Judgment, ECF No. 81, at 9-10
(emphasis added).

35 Muck3 F.3d at 1380.

3¢ Conaway 853 F.2d at 793.

37 Matsushita475 U.S. at 586-87.
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Indeed, the Court has culled through the entire record, add fiothing in the materials
cited by either party to establish the presenca gknuine dispute de whether Defendants’
actions toward Plaintiffs, in administering thyestem of funding, were tgectively irrational and
abusive” and done out of animagsibr spite to single out Platiffs for persecution. The
uncontroverted facts show thabth the funding available to Plaintiffs and the number of
individuals choosing their servicégmve actually increased recent years. SRS conducted an
independent investigation of dMtiffs’ allegations in which they confirmed these facts and
cleared WCDDO of any wrongdoing. Indeed, the stigation specificall}concluded that “SRS
does not find evidence that the CDDO acted witilice toward National Alliance.” Moreover,
Defendants have provided th#i@davits of each individualnvolved in the BASIS Assessment
process — including the independ&&SIS Assessor, the individuaiho enters the data, and the
SRS official who oversees the BASIS Assessment program — and each of these individuals
confirmed that there is no mauilation occurring. The allegatie made by Plaintiffs simply
constitute speculation arade insufficient to withstand summary judgment.

In addition, the Court finds that Plaintiffs\refailed to produce any evidence to create a
guestion of fact as to whether Plaintiffs wdreated differently from other community care
providers. While National Alliance alleged thawias “treated differentlyhan other providers
in the area by overzealous JGDDO and SRS actions when complaints [were] made about
National Alliance,® SRS found no evidence to supporégh allegations. The SRS Report
states: “The CDDO provided evidence of unifoguality assurance activities across its entire
provider network. The specific exaes that were provided by Nanal Alliance to demonstrate

favoritism or overzealous actions appearéd be routine follow-up on identified

38 SeeSRS Report at 4, attached as Exo Margaret Zillinger’s affidavit.
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issues/complaints. SRS’ liceing process is a ge round endeavor and when issues are
identified the amount of mdtoring increases, and thisasuniform practice statewidé®

In sum, the uncontrovertethcts establish that Mr. Criswell did not violate Plaintiffs’ equal
protection rights. The Unified Government, asanicipality, cannot be held liable under 42 U.S.C.

§ 1983 when there is no underlying constitutional violatfoRinally, WCDDO is a subordinate
agency within the Unified Government and therefore does not have the capacity to sue ofbe sued.
Summary judgment is therefore granted in favor of Mr. Criswell, the Unified Government, and
WCCDO on Plaintiffs’ equal protection claim.

B. State Law Claim under KDDRA, K.S.A. § 39-1801, et seq.

Defendants next argue that Plaintiffs fdileo follow the dispwd resolution procedure
established by administrative regulation foe tkDDRA, and thus Plairffs have failed to
exhaust their administrative remedies with respect to any allegations involving violations of the
KDDRA. Therefore, they contel, the Court lacks subject matjerisdiction over the Plaintiffs’
state law claims, and summary judgment shbeldranted in favor of Defendants.

It is uncontroverted that Kansas Administrative Regulation 30-64-32 sets forth the dispute
resolution and appeals process for handling disputes between community service providers and
CDDO'’s. The regulation provides that each CDDO must develop and implement a dispute resolution
procedure that "provide[s] a means for resolwiligputes that may arise between...[tjhe CDDO and
any affiliated community service provider.” WCDDO has fulfilled this duty by implementing Policy
32-4, titled “Dispute Resolution: Affiliated Provider $putes With The CDDO.” Therefore, K.A.R.

30-64-32 and Policy 32-4 jointly provide for the following dispute resolution procedures:

3 d.

40 See City of Los Angeles v. HeJld75 U.S. 796, 799 (198&ee also Jennings v. City of Stillwata83 F.3d
1199, 1205 n.1 (10th Cir. 2004)

41 SeeFugate v. Unified Government of Wyandotte County/Kansas City, Kdrésag.Supp.2d 1261, 1266 (D.
Kan. 2001)(holding that the Wyandotte County Sheriff's Office did not have gaeitato sue or be sued).
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The first step is to have the community service provider meet with WCDDO and anyone else
with knowledge of the action being disputed to determine if the dispute can be solved informally
without intervention. Next, if the dispute cannot be resolved informally and without intervention, the
community service provider has the right to request intervention by a mediator. The provider may
decline to enter into mediation and instead request that the dispute be referred to the governing board
of the CDDO, or their designee. In the present case, the County Administrator of the Unified
Government has been designated to hear these disputes. The provider then has the right to appeal the
decision of the County Administrator or his or her designated hearing officer to the SRS division of
mental health and developmental disabilities (“SRSABBCSS”) within 10 days of the receipt of the
decision. Finally, any decision by SRS-DBHS/CSS may be appealed to the Office of Administrative
Appeals within the Kansas Department of Administration.

Applying this dispute resolution procedurettee facts, Defendants assert that the first
step in the dispute resolution process is fa tommunity service provider to hold informal
discussions with WCDDO. IWCDDO determines that the original BASIS Assessment was
missing information that should have been caozr®d by SRS or if substantial changes have
occurred in the individual's level of casnce the BASIS Assessment was conducted, then
WCDDO will request permission fro®RS to resubmit the information and SRS will produce an
updated score. If WCDDO determines thag thriginal BASIS Assessment had the correct
information and does not need to be rescaiteel,community service provider may appeal that
decision to the next step in the dispute hasun process. Additional steps in the dispute
resolution process include iews by: (1) an independenmediator; (2) the County
Administrator; (3) SRS; and finally (4) ti@ffice of Administrative Appeals in Topeka.

Plaintiffs admit that they failed to follow this comprehensive dispute resolution process

past the very first step.€., informal discussions) as reged by K.A.R. 3064-32 and Policy 34-
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2. At times, Plaintiffs appear to have tried diocumvent the dispute resolution process by
writing directly to CMS with their disputes. However, those actions do not comply with the
dispute resolution process and are insufficient to exhaust Plaintiffs’ administrative remedies. For
these reasons, the Court concludes that itslathject matter jurisdiction over Plaintiffs’ state
law claim, and summary judgment shobklgranted in favor of Defendants.

Moreover, even if Plaintiffead properly exhausted theimamhistrative remedies, in light
of the Court’s determination @h Defendants are entitled smmmary judgment on Plaintiffs’
federal equal protection claim, the court, inditscretion, would decline to exercise supplemental
jurisdiction over Plaintiffs’ state law claim.

IT IS THEREFORE ORDERED that Defendant’s Motiorfor Summary Judgment
(ECF No. 73) is granted.

IT IS FURTHER ORDERED that Defendant’s Motion ihimine (ECF No. 90) should
be and hereby is denied as moot.

IT IS SO ORDERED.

Dated in Kansas City, Kansas, on this 22nd day of March 2012.

¢ David J. Waxse

David J. Waxse
UnitedStatesVlagistrateJudge

CC: All counsel
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