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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

JOHN DAUGHERTY and

CYNTHIA DAUGHERTY,
Plaintiffs, CIVIL ACTION

V. No. 09-2523-KHV

PULTE HOMES OF GREATER
KANSASCITY,

Defendant.

S N N N N N N N N N N N

MEMORANDUM AND ORDER

John and Cynthia Daugherty filed suit agaiRatte Homes of Greater Kansas City fgr
breach of warranty and contract related to thelpase of a home in Lenexa, Kansas. This matter

is before the Court on Defendant Pulte’stiddo For Summary Judgment And Memorandum Of Law

In Support(Doc. #51) and Defendant Pulte Homes Of Greater Kansas City, Inc.’s Motion} To

Compel Arbitration As To Those Claims Arisibinder The Parties’ Purchase Agreement And Npt

Governed By The Terms And Conditions Of The Limited Warrgmgc. #53), both filed

August 13, 2010. For reasons stated belowCitngrt sustains defendant’s motion for summary

judgment in part, sustains defendant’s motion tapel arbitration as to claims under the Purchagse

11

Agreement and remands the remaining state laindior breach of the Limited Warranty to stat
court.

Legal Standards

Summary judgment is appropriate if the piead, depositions, answers to interrogatories,
and admissions on file, together with the affidgvitany, show no genuirissue as to any material

fact and that the moving party is entitteda judgment as a matter of law. $eel. R. Civ. P. 56(c);
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accordAnderson v. Liberty Lobby, Inc477 U.S. 242, 247 (1986); Vitkus v. Beatrice,dd. F.3d

1535, 1538-39 (10th Cir. 1993). A factual dispute igtenial” only if it “might affect the outcome
of the suit under the goveng law.” Liberty Lobby 477 U.S. at 248. A “gmiine” factual dispute

requires more than a mere scintilla of evidenceat@52.

The moving party bears the initial burden of showing the absence of any genuine isgue o

material fact._Celotex Corp. v. Catred77 U.S. 317, 323 (1986); ¢ks v. City of Watonga942

F.2d 737, 743 (10th Cir. 1991). Once the moving party meets its burden, the burden shifts|to th

nonmoving party to demonstrate that genuine issereain for trial as to those dispositive mattefs

for which it carries the burden of proof. Appli€&netics Int'l, Inc. v. First Affiliated Sec., Inc.

912 F.2d 1238, 1241 (10th Cir. 1990); see Msdsushita Elec. Indus. Co. v. Zenith Radio Corp.

475U.S.574,586-87 (1986); Bacchndus., Inc. v. Arvin Indus., Inc939 F.2d 887, 891 (10th Cir.

D
o

1991). The nonmoving party may not restits pleadings but must set forth specific facts. Appli
Genetics912 F.2d at 1241.
“[W]e must view the record in a light mdsivorable to the parties opposing the motion for

summary judgment.”_Deepwater Inyktd. v. Jackson Hole Ski Cor@38 F.2d 1105, 1110 (10th

Cir. 1991). Summary judgment may be granted if the nonmoving party’s evidence is merely

colorable or is not significantly probative. Liberty Lobly7 U.S. at 250-51. In a response toja
motion for summary judgment, a party canndy i@ ignorance of facts, on speculation, or gn
suspicion, and may not escape summary judgmeheimere hope that something will turn up at

trial. Conaway v. Smithi853 F.2d 789, 794 (10th Cir. 1988). Essentially, the inquiry is “whether

the evidence presents a sufficient disagreemengjtoreesubmission to the jury or whether it is sp

one-sided that one party must prevail as a matter of law.” Liberty | ddByU.S. at 251-52.




Factual Background

Compliance With Rules Governing Summary Judgment
Plaintiffs have attempted to controvert mangefiendant’s facts, but nearly all of plaintiffs
responses are insufficient for one or more of the following redsons:

1. Many of plaintiffs’ responses do nekplain specifically what portion of
defendant’s statement of fact is disputBtaintiffs repeatedly state that they “Deny.
Admit.” or “Admit. Deny,” seeResponse To 11 9-12, 17-26, 28-29, 32-34, 36, 42-
45, 47-49, 51-60, without attempting txpéain what portion of defendant’s
statement of fact that they adnand what portion that they dery.Under

Rule 56.1(e) of the Local Rules and basic principles of persuasion, a responding
party has a duty to fairly meet the substance of the matter asserted.

2. Plaintiffs repeatedly refer to multi-page exhibits and cross reference lengthy

! The Court also notes that plaintiffs’ tele factual response is single spaced

violation of local rules._SeB. Kan. Rule 5.1(a) (documents must be double-spaced).

2

“Pursuant to the Warranty of Completion of Construction, ‘[tihe FHA Commissioner or
Secretary of Veterans’ Affairs reserves the right to make a final determination as whether a
exists and whether the builder must remedy diefect.” (Doc. 18-4, Exh. H).” In response
plaintiffs state as follows:

Deny. Admit. Sad realization for the Plaintiffs. Two veteran homeowners
purchased a home that was presented to them as constructed in accordance with
2003 International Residential Code, frameputable builder, the Defendant, who
issued a HUD Form 92541, a Warranty oh@uetion of Construction, and a 10-year
warranty to induce the Veterans Administatio approve the Plaintiffs [sic] loan.

And four (4) years later, despite filimpmerous construction complaints with the
Veterans Administration, the home is agedéve today as it was constructed and
unrepaired because the Defendant will not simply fix the home because they know
the Veterans Administration cannot force thefendant to repair it. Reference
Plaintiffs’ previous responses givenm paragraphs 12, 32, and 33 above. The
Plaintiffs admit these languages [sic] appears in the said document. Reference
Plaintiffs’ Exhibit M and B.

Plaintiffs’ Opposition In Response To Defendant’'s Motion For Summary Judgment
Memorandum In SuppofDoc. #62) filed September 7, 2010 at 23.
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responses without any pinpoint cifesJnder Rule 56.1(b) of the Local Rules, all
references in factual statements shall Itk particularity to those portions of record
which non-movant relies. Plaintiff's broagferences provide little aid to the Court
or opposing counsel. Semited States v. Dunked27 F.2d 955, 956 (7th Cir. 1991)
(“Judges are not like pigs, hunting for trufflagried in briefs.”); Boldridge v. Tyson
Foods, Inc. No. 05-4055-SAC, 2007 WL 1299197, at *2 (D. Kan. May 2, 2007)
(duty of parties contesting motion for sunmnpudgment to direct court to places in
record where evidence exists to support their positions).

3. In response to many of defendant’sestants of fact, plaintiffs include lengthy
portions of legal argument with no refeoes to the factual record or legal
authorities® Legal argument belongs in the argument section of a brief.

3 For example, paragraph 56 of defendant’s statement of facts states as follows:

“Plaintiffs testified that they refused to allow|Ruto make repairs because they believed that {
method of making such repaistould be governed by their judgnt or the judgment of their
agents, rather than the judgment of Pulte dtePuengineers. (See Exh. C, John Daugherty Dep
34:23 to 37:1; Exh. E, Cynthia Dgherty Depo., 38:25 to 40:16).” Riéiffs’ response to this fact
is “Deny. Admit. _SedPlaintiffs’ response to paragraphs 12, 18, 51, 52, 53, 54, and 55 abq

he

0.,

pve.”

Unfortunately, plaintiffs’ response to the refered paragraphs is some 24 pages of single spaced

text and provides little insight as to what is possiblevant to plaintiffs’ response to paragraph 5

See alsdresponse To T 10 (referring to plaintiffstiem depositions without pinpoint cites; setting

forth more than eight pages of e-mails betweemptts and Pulte without attempting to relate th
e-mails to defendant’s statement of fact); Response to 1 2, 9, 33, 34, 41 (referring gene
plaintiffs’ Exhibit M which consists of some 116 pages of closing documents).

4 For example, paragraph 25 of defendamstatement of fact states that “[t]he

b.

a)

-

ally t

March 23, 2007 Buy Back Letter does not request warranty service; rather it demands that Pulte ‘bu

back’ the Residence. (Exh. G, March 23, 2007 ett&Villiam J. Pulte, at 1 (Deposition Exhibit
No. 8)).” In response, plaintiffs state as follows:

Deny. Admit. Any consumer, purchasingyging, from a roll of toilet paper to a
home, that when [sic] the product, seas, or goods does not meet the customer’s
satisfaction will first seek to remedy the problem by requesting repurchase or in
some cases an exchange of goods. It is a normal, widely acceptable, practice that
many companies utilize in order to keep their customers happy and hopefully
returning for future purchases, simply because they treated their customers with
respect and dignity. Their fulfillment of the customer’s expectation demonstrates
pride and integrity by honoring the requebte act of requesting that the Defendant
to [sic] repurchase the home should not or ever be construed as something the
judicial system has interpret [sic] in the past as wrong or illegal, it was simply a
request that was denied by the Defendant. It is what it is. Period.

(continued...)
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4. Plaintiffs have attached numeroeshibits with no affidavit or deposition
testimony to authenticate the exhibits. Under D. Kan. Rule 56.1(d), “[a]ll facts on
which a motion or opposition is based must be presented by affidavit, declaration
under penalty of perjury, and/or relevanttions of pleadings, depositions, answers

to interrogatories, and responses to requests for admission.” No provision in the
Federal Rules of Civil Procedure or the LoRales for the District of Kansas allows

a party to simply attach a document as an exhibit with no supporting affidavit,
deposition testimony, or other relevant evidence authenticating the document.

In light of the numerous deficiencies in pkiifs’ response to defendant’s factual statemer

the Court ordinarily would strike nearly all ofgphtiffs’ factual response for failure to comply with

D. Kan. Rule 56.%.Because defendant’s motion for sunnyrjadgment has been pending for som

%(...continued)

The same letter cited was also sent on or about March 23, 2007 from the
Plaintiff, Cynthia C. Daugherty to Mr. Richard J. Dugas, Jr. CEO of Pulte Homes,
Reference Plaintiffs’ Exhibit V, inclugehe following quote: “We have owned this
home of 218 days (August 18th, 2006—MaP8nd, 2007), of which 168 days have
circumvented around Pulte Homes. It is safe to say that our entire period of
ownership has focused on repairs verus enjoyment. No homeowner should be
saddled with a defective home that isdewt of incompetence, carelessness, and
poor craftsmanship and is beyond any reasonable score of warrantablé repair

The Plaintiffs’ [sic], since receiving the refusal from the Defendant, have
consistently requested remedy [sic] from the Defendant, who has repeatedly refused
to acknowledge their responsibilities. hias been their refusal to issue a Work
Proposal that is reflective of their inteiot stand behind their promised “Nation’s
Best Warranty”. Plaintiffs admit theyrseboth letters to Mr. William J. Pulte and
Mr. Richard J. Dugas on March 23, 2007.

Plaintiffs’ Opposition(Doc. #62) at 21.

° The Court has no desire to make “technical minefields” of summary judg

proceedings, but neither can it countenance laxnebkg proper and timely presentation of proof.
Orsi v. Kirkwood 999 F.2d 86, 92 (4th Cir. 1993). In someumstances, the Court has orders

the plaintiff to re-file a response in compliance Wit rules, ordered defendant to file another rep
and ordered plaintiff to reimburse defendant forratty fees to file the additional reply. Effective
December 1, 2010, under Rule 56 of the Federal RuleiwibProcedure, if a party fails to properly

(continued...)
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three months and litigants should not succungutomary judgment merely because their counsel

fails to comply with the technical requiremgimvolved in defending such a motion, however, the

Court will attempt to properly setrfitn the facts in a light most favatle to plaintiffs and to search

the record to determine whether genuine issidie@naterial fact preclude the entry of summany

judgment for defendart.
. Statement Of Facts

The following material facts are uncontroveltdeemed admitted or, where controverte
viewed in the light most favorable to the non-movants, John and Cynthia Daugherty.

On January 8, 2006, under a Purchase Agreement, Pulte Homes of Greater Kansas C

(“Pulte”) agreed to design and construct a bomh 8712 Quill Street in Lenexa, Kansas. S

ty, In

=S

Purchase Agreement, attached as Exhibit B to Defendant Pulte’s Motion For Summary Judgmer

And Memorandum Of Law In Suppdioc. #51) filed August 13, 2010. On August 18, 2006, t

ne

Daughertys and Pulte closed on the purchasseaggnt and plaintiffs took possession of the honpe.

In part, plaintiffs financed the purchase by a Vats’ Administration (“VA”) loan. Plaintiffs still

reside in the home. The home is not and has never been unsafe or uninhabitable.

*(...continued)
support or address an assertion of fact, the tGmg discretion to (1) give a party an opportuni
to properly support or address the fact; (2) cardide fact undisputed for purposes of the motio

(3) grant summary judgment if the motion and suppgmaterials show that the movant is entitleld

to it; or (4) issue any other appropriate order. Fed. R. Civ. P. 56(e).

6 Even if a non-movant does not respondlatl@ Court must determine whether th

movant is entitled to summary judgment on the merits. F&eke R. Civ. P. 56(e)(3) (effective]

y
n,

11%

December 1, 2010); see alswmer Fed. R. Civ. P. 56(e)(2) (must determine whether summary

judgment is appropriate).
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A. Purchase Agreement

Under the Purchase Agreement, Pulte waeditiie home against defects in workmanship

and materials subject to and ited by the Limited Warranty. S&eirchase Agreement § 7; see als

Limited Warranty, attached as Exhibit F tofBedant Pulte’s Motion For Summary Judgment Ar

Memorandum Of Law In SuppofDoc. #51). The Purchase Agreement provides that “g

controversy, claim or dispute arising out of constion or design issuestfwr than claims under
the Limited Warranty)” shall be mediated and, if mediation fails, arbitrated. P8sghase
Agreement { 17.

B. Limited Warranty

Plaintiffs received a copy of the Limited Warranty when they executed the Purc
Agreement and again at closing. At the tiofeclosing, plaintiffs understood how to requeg
customer service from Pulte.

The Limited Warranty defines “Covered Defecs’“defects in material and workmanshi

that are either part of the structure or are el&s of the home” at the date of closing. Limite

! Paragraph 17 in its entirety states as follows:

ARBITRATION: Any controversy, claim or dispu&gising out of or relating to this
Agreement or Your purchase of the Home (other than claims under the Limited
Warranty) shall be settled by arbitration in accordance with the Construction
Industry Arbitration Rules of the American Arbitration Association (“AAA”) and the
Federal Arbitration Act (Title 9 of the Uted States Code), and judgment rendered
by the arbitrator(s) may be confirmed, entered and enforced in any court having
jurisdiction. As a condition precedent to arbitration, the dispute shall first be
mediated in accordance with the Condtinrcindustry Mediation Rules of the AAA,

or such other mediation service selected by [Pulte]. Claims under the Limited
Warranty will be arbitrated in accordancéhthe arbitration provision set forth in

the Limited Warranty.

Purchase Agreement  17.

0]
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Warranty at 6. The Limited Warranty stateattovered Defects are governed by one of four

coverage periods.The Limited Warranty provides thatpoeserve a claim under the warranty, th

e

homeowner must submit written notice of a claim to Pulte and the Plan Administrator “by certified

mail, return receipt requested.” Limited Warrant@ atPlaintiffs testifie that except for a single

letter sent to William J. Pulte dated March 2807 (the “March 23, 2007 Buy Back Letter”), they

did not provide any notice to Pulte via certifiediln@eturn receipt requested. In the March 21
2007 Buy Back Letter, plaintiffs dinot request warranty servicather, they demanded that Pult

“buy back” the house.

8 In particular, the Limited Warranty states as follows:

ONE YEAR COVERAGE: THE BUILDER warrants the construction of the home
will conform to the tolerances for matais and workmanshi@s defined in the
Performance Standards, for a period of one year after the closing date.

TWO YEAR COVERAGE: THE BUILDER warrants the workability of the
plumbing, electrical, heating, ventilating, air conditioning and other mechanical
systems, as defined in the Performancedieds, for a period @ivo years after the
closing date.

FIVE YEAR COVERAGE: THE BUILDER warrants against various types of
water infiltration and internal leaks, as specifically defined in the Performance
Standards, for a period of five years after the closing date.

TEN YEAR COVERAGE: THE BUILDER warrants the construction of the home
will conform to the tolerances set forth in the below Performance Standards for
Structural Elements for a period of teray® after the closing date, subject to the
limitations set forth below. Structuraldéthents are footings, bearing walls, beams,
girders, trusses, rafters, bearing coluntintgls, posts, structurédsteners, subfloors

and roof sheathing. A Structural Elemevill not be deemed defective, and no
action will be required of THE BUILDER, unless there is actual physical damage
that diminishes the ability of the Structural Element to perform its load-bearing
function such that the home is unsafe.

Limited Warranty at 6.

A~
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Pursuant to the Limited Warranty, the partiesead that any failure by plaintiffs to allow

Pulte reasonable access to the home during nevor&ing hours for making repairs would relieve

Pulte from its obligations under the Limited Warrahty addition, the Limited Warranty provides
that Pulte “reserves the right to use its judgment in determining the most appropriate met
repairing warranty defects.” Limited Warranty at 7.

The Limited Warranty contains a jury trial waiver provision, which is set off in its o
paragraph and entitledWAIVER OF JURY TRIAL":

WAIVER OF JURY TRIAL: To the extent the laws of your state preclude an
agreement that requires the parties to sutmrbinding arbitration, or to the extent

a court of competent jurisdiction fintlsat any claim between THE BUILDER and
THE HOMEOWNER is not subject to bindj arbitration pursuant to the provisions

of this LIMITED WARRANTY, then THE BUILDER and THE HOMEOWNER
knowingly waive trial by jury in any d@on, proceeding or counterclaim brought by
either of them in connection with this agreement regardless of the claim(s) made or
damages sought. This waiver of jury trial will extend to any third party named in any
proceedings by THE BUILDER or THE HOMEOWNER.

Limited Warranty at 10.

o The Limited Warranty states as follows:

The benefits included in this LIMITED WARRANTY are only available when
service is requested according to thecedures established by THE BUILDER and
included in your warranty materialn addition, THE HOMEOWNER'’s failure to
reasonably provide access to the hatueng normal working hours for making
repairs will relieve THE BUILDER from itebligations under this warranty. THE
BUILDER'’s aggregate total liability shall nexceed the original contract price of
the home.

Limited Warranty at 7.
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C. Warranty of Completion of Construction

At some point, plaintiffseceived a copy of a “Warranty 6Gompletion of Construction.”

SeeExhibit H to Defendant Pulte’s Motion FSummary Judgment And Memorandum Of Law |

SupportDoc. #51). The stated purpose of the WagrahCompletion of Construction is to induce
the FHA and/or the VA to guarantee and/or insure mortgages to veterans. The Warra
Completion of Construction provides as follows:

[T]his warranty shall apply only to such instances of substantial nonconformity as

to which the Purchaser(s)/Owners or his/her (their) successors or transferees shall

have given written notice to the Warrantoaay time or times within one year from

the date of original conveyance of titlestach Purchaser(s)/Owner(s) or the date of

initial occupancy, whichever first occurs . . . .
Id. Pursuant to the Warranty of Completion@dnstruction, “[tihe FHA Commissioner or thq
Secretary of Veterans’ Affairs reserves the right to make a final determination as whether a
exists and whether the builder must remedy the defect.” Id.

As part of the financing and/or closirdpcuments on their home, plaintiffs signed
document from the Veterans Administration entitled, “Home Loan Guaranty Benefits.” The H
Loan Guaranty Benefits document states as follows: “If you have a home built, VA cannot cq

the builder to correct construction defects although the VA does have the authority to susj

builder from further participation in the homeatoprogram.” Exhibit_Defendant Pulte’'s Matior

For Summary Judgment And Memorandum Of Law In Sup(@wot. #51).

The Department of Veterans Affairs webditstructs veterans with complaints about
newly constructed home that was inspected by VA (or HUD/FHA) as follows:

If the new home was inspected by a fee compliance inspector assigned by VA or

10

The copy which plaintiffs have providéginot signed by plaintiffs or Pulte.

-10-
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Exhibit K to Defendant Pulte’s Motion F@ummary Judgment And Memorandum Of Law |

Support(Doc. #51).

scheduled follow-up inspection, Pulte informed plaintiffs that it remained committed to hong
the warranty. _Se&-mail Dated November 13, 2006 From Josh Wallace (General Managge
Customer Relations at Pulte) To Cynthia Daughdixhibit J to Plaintiffs’ Supplemental Exhibits

(Doc. #64) at 23. Pulte suggested the following procedure to address any defects:

HUD during construction, VA has complainjgessing procedures that are used to
attempt to get the builder to correct construction defects which the VA determines
are the builder’s responsibility. A complamtst be registered with VA within the

first year of ownership. Ultimately, VA does not have the authority to force a builder
to make corrections to a property. Also, some problems about which a veteran
complains may be determined by VA towihin minimum standards of acceptable
building practice. In such cases, VAllwiot look to the builder for correction.
However, when builders refuse to correct items which VA determines are their
responsibility to correct, VA will take administrative sanctions against them and
refuse to do further business with theimthe end, some veterans may still need to
pursue legal action against the builder.

D. Efforts To Identify Items To Repair

After plaintiffs raised numerous complaints with Pulte and shortly before Pulte’s three-m

Step #1:

o Visually inspect the items you submittéd email to ensure we (Pulte) fully
understand the scope of work necessary per the terms outlined in the Pulte
warranty.

o Conduct 3-month service review anemdify any warrantable items not on
the current list

o Have a plumbing professional cap the pipe in the basement.

Step #2:

o Pulte Homes to draft a document identifying action(s) to be taken on these

warrantable items. We will reviewdtdocument with you to ensure proper
expectations and alignment. Document will be signed and dated by all
parties prior to proceeding with work.

Step #3:
o Schedule trade professionals to complete agreed upon items and perform

-11-
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Memorandum Of Law In SuppofDoc. #51). The proposal statddit it was “an outline of the

engineering inspections.

suggested repairs and the estimated timeframe né&ededduct the repairs,” but that “these actior
may, or may not, be all inclusvand the timeframe listed could change because of unfores
circumstances.” IdThe proposal stated that it address@@igr pad / footing locations, (2) hairling
cracks in foundation walls and hole in foundatigall, (3) basement stair framing detail an
(4) engineered floor joist deflection. In additj the proposal noted that after the repairs we

completed, Pulte would (1) repair the cosmeticstieis within the home that had been affected

-12-

>

o Pulte to schedule a professional engineer to visually inspect foundation
cracks and position of isolation rings. Engineer to provide professional
recommendations as to the necessary repairs and the re-establishment of
isolation rings under the monoposts.

o Pulte to schedule elevation readings to be performed on the basement

concrete slab. These results to be provided to the professional engineer to
assist in drafting recommendations.

Step #4:

o Discuss engineering recommendatiotihwou and appropriate action(s) to
be taken per the Pulte warranty.

o Pulte Homes to draft a document itBring these actions. We will review
the document with you to ensure proper expectations and alignment.
Document will be signed and dated diy parties prior to proceeding with
work.

Step #5:

o Schedule trade professionals to complete agreed upon items from Step #4.

Id.

During the three-month inspection procedure, the Daughertys claimed that the house ha
“defects” that Pulte was required to repair pursuant to the Limited Warranty. Pulte investigated
these complaints and on February 22, 2007, Pulte gave plaintiffs a work proposal (February 200
Work Proposal). _Seé&xhibit L to Defendant Pulte’s Motion For Summary Judgment And

S
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the pier pad repairs, (2) complete repairs as outlined in the Service Request #KC17170
November 17, 2006, which included 38 numbered tais&l as drywall repair, caulking, adjustin
various doors, replacing window screen and pagnéind (3) weather permitting, complete repai
to the exterior and landscaping of the home thatieen affected by the pier pad repairs along w
the items noted in the Service Request #KC17196, dated November 17, 2006 which rele
settlement of soil in front of the house, poor drainage and standing water in the yard. Id.
Plaintiffs did not permit Pulte to make any of the repairs set forth in the February 2007
Proposal. Plaintiffs refused to let Pulte condary of the repairs set forth in the February 20(
Work Proposal because they did not want Pulte to attempt to correct the pier pa@yntBee
Daugherty Depo. at 71-72 (told Pulkait she did not want pier gpaituation corrected but wanteq
floor fixed and lot graded, but Pulte said take it all or nothinggtidl (gave Pulte copy of Hudsor
report which recommended that pier pads not beectad because of risk of further damage); s
alsoid. at 38-40 (refused to allow repairs becauserezegihired by plaintiffs only able to monitof
work, engineer had no right to stop workheé thought it was unsafe). On March 23, 2007,

response to Pulte’s February 2007 Work Proposahtififs demanded that Pulte buy back the hou

and pay damages in a totalst to Pulte of $390,808.32. Feehibit G to_Defendant Pulte’s Motion

For Summary Judgment And Memorandum Of Law In Sup{iwot. #51).

On August 15, 2007, Cynthia Daugherty met witthn Connelly of Pulte. Ms. Daugherty
told Connelly that she wanted Pulte to buy back her homeCyehia Daugherty Depo. at 40-41
When Connelly stated that Pulte would not buy laekhome, plaintiff asked him and another Pul
representative to leave. Seeat 41. Later on August 15, 2003%; e-mail, Ms. Daugherty again

asked Pulte for an all-inclusive work proposal/staet of work. In response, Pulte demanded th

-13-
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before giving plaintiffs a revisaeslork proposal/statement of work, plaintiffs must agree to let P

do all the remedies suggested in the work proposal.

Plaintiffs allege three different claims fbreach of contract: breach of the Warranty of
Completion of Construction, breach of the Purchiageement and breach of the Limited Warranty.

SeePretrial Orde(Doc. #55) at 11-12. Under each theorgjmiffs seek repairs to their home at

an approximate cost of $252,900.00. 8Beetrial OrdefDoc. #55) at 21.

Analysis

Breach Of Warranty Of Completion Of Construction

te

Plaintiffs allege that Pulte breached a Warranty of Completion of Construction, HUD

Form 92544, SelRretrial OrdefDoc. #55) at 11-12. Pulte argueatthonsistent with this Court’s

prior ruling, plaintiffs cannot assert a privatause of action for breach of the Warranty o¢f

Completion of Construction. On Pulte’s motidhe Court dismissed Count IV of plaintiffs’

amended complaint which included their claim for breach of the Warranty of Completio

Construction. _SedMemorandum And Orde¢(Doc. #32) at 5; First Amended Complaint Far

DamagegDoc. #18) 1 53 (“Pulte breached the WaryaftCompletion of ©nstruction filed with
the VA”). Plaintiffs do not citeny statutory authority for such a claim or attempt to explain h

their claim survives this Court’sling on defendant’s motion to dismi8sSeeCalifornia v. Sierra

Club, 451 U.S. 287, 297 (1981) (federal judiciaml wot engraft remedy on statute, no matter ho

1 Plaintiffs here do not assert that the Warranty of Completion of Construc

constitutes a contract or part of the bargain betwplaintiffs and Pulte. Indeed, the document
unsigned by plaintiffs and Pulte, and plaintiffs hpwesented no evidence to suggest that the par
ever signed such a document. Here, the VA isadedn guaranty because Pulte issued a sepal
10-year Limited Warranty. Se@orrespondence From VA To Cynthia Daugherty, Exhibit K

Plaintiffs’ Supplemental Exhibitoc. #64) at 1, 4-6. As the VA informed plaintiffs in 2007, the
must file complaints about alleged defects under that Limited Warrantyid.See

-14-
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salutary, that Congress did not intend to provid@pintiffs argue that under the warranty whic

they attempt to enforce, defendant must reglatefects reported to the Veterans Administratiop.

=

SeePlaintiffs’ Opposition(Doc. #62) at 23. Plaintiffs concede, however, that under the warranty

they attempt to enforce, the VA “cannotderthe Defendant to repair” the home.*adBecause
plaintiffs have not shown that they can enfaneinsigned Warranty of Completion of Constructig
against Pulte, the Court sustains defendant’s motion for summary judgment on this claim.
. Breach Of Purchase Agreement

Plaintiffs allege that Pulte breached the Purchase Agreement by (1) misrepresenti
manner in which the home was constructed at the time of closing and (2) not fully disclosin
unstable soil conditions on the lot and that expansive soil was used as backfill around the four
walls. Pretrial Orde(Doc. #55) at 9. Pulte argsi¢hat to the extent thptaintiffs can maintain a

claim for breach of the Purchase Agreement apart from their claim for breach of the Lij

12 The stated purpose of the Warranty of Ctetipn of Construction is to induce the
FHA and/or the VA to guarantee and/or insure gages to veterans. Pursuant to the Warrantyj

Completion of Construction, “[tihe FHA Commissier or the Secretary of Veterans’' Affairg

reserves the right to make a final determinatisnwhether a defect exists and whether the builg
must remedy the defect.” Exhibit H to Defendant Pulte’s Motion For Summary Judgment
Memorandum Of Law In SuppoKDoc. #51);_sedDepartment of Veterans Affairs website
“Post-Loan Frequently Asked Questions,” attachsdExhibit K to Defendant Pulte’s Motion Fo
Summary Judgment And Memorandum Of Law In Supgbac. #51) (VA ultimately not
authorized to force builder to correct propeifyhuilders refuse to correct items, VA will take
administrative sanctions against them and refuse to do further business with them).

13 In response to defendant’s statement ofstgaiaintiffs apparently assert that HUL
Form 92541, entitled “Builder’s Certification of Plans, Specifications, & Site,” creates
enforceable warranty which a homeowoan enforce against a builder. $eintiffs’ Opposition
(Doc. #62) at 23-25. The pretrial order does ncititle a claim for breach of such a warranty. S
Pretrial OrderDoc. #55) at 11-12. In addition, plaiiféi do not assert that Pulte breached ai

warranty other than the 10-year Limited Warraany the Warranty of Completion of Construction).

SeeCynthia Daugherty Depo. at 69. The Court therefore need not address plaintiffs’ argy
included in their response to defendant’s statement of facts.
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Warranty, the claim under the Purchasee®gnent must be arbitrated. $fendant Pulte Homes

Of Greater Kansas City, Inc.’s Motion To Compebitration As To Those Claims Arising Undel

The Parties’ Purchase Agreerh@&nd Not Governed By The Terms And Conditions Of The Limited

Warranty(Doc. #53) filed August 13, 2016.

The Federal Arbitration Act FAA”"), 9 U.S.C. 8§ 1_et seg.ensures that contractua
agreements to arbitrate disputes are “valid, irrevocable, and enforceable.” 9 U.S.C. HiR; sge
603 F.3d at 770-71. Federal pglitavors arbitration agreements and requires that the Cqurt

rigorously enforce them. Shearson/Am. Exp., Inc. v. McMah8& U.S. 220, 226 (1987). On &

=

motion to compel arbitration under the FAA, f@eurt applies a strong presumption in favor ¢f

arbitration._ARW Exploration Corp. v. Aquirré5 F.3d 1455, 1462 (10th Cir. 1995) (FAA evincgs

strong federal policy in favor of arbitration); d&@ses H. Cone Mem. Hosp. v. Mercury Constr.

Corp, 460 U.S. 1, 24-25 (1983) (court should resolve any doubts concerning scope of arbitrable

14 Plaintiffs question the timing of Pulteisotion, but do not contend that Pulte waived

the right to raise the issue. Sekintiffs’” Opposition To Pulte Homes Of Greater Kansas City,
Inc.’s Motion To Compel Arbitration As To Those Claims Arising Under The Parties’ Purchase
Agreement And Not Governed By The Terms And Conditions Of The Limited Wa(iaoty #60)
filed September 7, 2010 at 1 (“This suggestion ati@ton on behalf of the Defendant is a surpride
as to the timing of the arbitration request. Therfiléé have expended am@ bitant effort in their
summary judgment response.”). Even if plaintifésl specifically raised the issue, the record dges
not support a waiver. Due to strong state andr&gelicies favoring arbitration, a party asserting
a waiver of arbitration has a heavy burden of proof. FRgerson v. Shearson/Am. Express,,In¢
849 F.2d 464, 466 (10th Cir. 1988). A waiver abitration rights requires an unequivocg
demonstration of intent to waiveRobinson v. Food Serv. of Belton, Ind15 F. Supp.2d 1221,
1224-25 (D. Kan. 2005). Pulte did not raise thedassarbitration untithe deadline for filing
dispositive motions, but based on the uncertaintypllaattiffs even had a plausible claim for breac
of the Purchase Agreement (separate and apartf@nclaim for breach of the Limited Warranty)
Pulte’s delay was reasonable and does not appeaatoattempt to manipulate the judicial procegs.
SeeHill v. Ricoh Ams. Corp. 603 F.3d 766, 773 (10th Cir. 2010) (important consideration|in
assessing waiver is whether party now seeking arbitration is improperly manipulating judicial
process); Metz v. Merrill Lynch, Pierce, Fenner & Smith,,188.F.3d 1482, 1489 (10th Cir. 1994
(waiver depends on facts of particular case).

oy
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issues in favor of arbitration). Where the partespute whether a valid and enforceable arbitratipn

agreement exists, however, this presumpticariitrability disappears. Riley Mfg. Co. v. Anchot

Glass Container Corpl57 F.3d 775, 779 (10th Cir. 1998).

In seeking to compel arbitration, defendaefars the initial burden to present evidenge

sufficient to demonstrate an enforceable agreetoanrbitrate._SmartText Corp. v. Interland, Inc

296 F. Supp.2d 1257263 (D. Kan. 2003). Defendant has satisfied its burden as the Purdghase
Agreement clearly includes an arbitration clause which states that the parties will arbitrate any
controversy, claim or dispute which arises of or relating to the agreeméntPlaintiffs concede
that they signed the Purchase Agreement.n#figi argue, however, that because they purchaged
their home under the VA Home Loan Guaranty Program, the binding arbitration provision dog¢s not
apply. Plaintiffs rely on a HUD gailation which provides as follows:

In the event of any dispute regarding@meowner complaint or structural defect

claim, Plans must, unless prohibited by applicable law, provide for binding

arbitration proceedings arranged throagtationally recognized dispute settlement

organization. The sharing of arbitration ajes shall be as determined by the Plan.
A Plan must contain pre-arbitration conciliation provisions at no cost to the

15 In its entirety, the arbitration clause states as follows:

ARBITRATION: Any controversy, claim or dispu&gising out of or relating to this
Agreement or Your purchase of the Home (other than claims under the Limited
Warranty) shall be settled by arbitration in accordance with the Construction
Industry Arbitration Rules of the American Arbitration Association (“AAA”) and the
Federal Arbitration Act (Title 9 of the Uted States Code), and judgment rendered
by the arbitrator(s) may be confirmed, entered and enforced in any court having
jurisdiction. As a condition precedent to arbitration, the dispute shall first be
mediated in accordance with the Condtinrcindustry Mediation Rules of the AAA,

or such other mediation service selected by [Pulte]. Claims under the Limited
Warranty will be arbitrated in accordancéhthe arbitration provision set forth in

the Limited Warranty.

Purchase Agreement  17.
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homeowner, and provision for judicial resolution of disputes, but arbitration, which
must be available to a homeowner during the entire term of the coverage contract,
must be an assured recourse for a dissatisfied homeowner.

24 C.F.R. § 203.204(g). Plaintiffs ignore that ttegulation applies to 10-year home protectig

plans such as Pulte’s 10-year Limited Warranty. 3&eC.F.R § 203.200 (“Insured ten-year

protection plan or Plan” means agreement betwieemeowner and Plan issuer which, among oth
things, contains warranties regarding congtomcand structural integrity of dwelling). Plaintiffs
offer no rationale for applying this regulation to the Purchase Agreement. Based o

unambiguous language of the Purchase Agreement, plaintiffs’ claim for breach of that agre

must be arbitrated. The Court therefore suastaiefendant’'s motion to compel arbitration on

plaintiffs’ claim for breach of the Purchase &gment and dismisses that claim without prejutlice.

1. Jurisdiction Over Remaining Claim

Pulte originally removed this action from s@burt based on plaintiffs’ claim under the Re

16 The Limited Warranty includes an addendwhich provides for judicial resolution

of disputes in addition to the binding arbitrationgegdure. The Limited Warranty states as followp:

The HOMEOWNER of a home with origineHA/VA financingis not required to
submit disputes related to or arisiogt of this LIMITED WARRANTY to the
Binding Arbitration procedure available here, however, if THE HOMEOWNER
elects to pursue the dispute to a finedolution, including judicial resolution of
disputes, such election shall bar THE HOMEOWNER from pursuing the same
dispute against this LIMITED WARRANTY through the Binding Arbitration
procedure provided herein.

Limited Warranty at 45-46.

a Based on the record, the Court cannot ascertain how apart from the Lin

Warranty, plaintiffs allege that Pulte breached the Purchase Agreemedoh8d2augherty Depo.
at 13-14 (Pulte breached Purchase Agreement because they did not fix anything; esss
admitting that claim for breach of Purchase Agreement based solely on failure to make repairs
Limited Warranty). Even so, to the extent sudfeam is plausible, it must be arbitrated under tH
Purchase Agreement.
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Estate Settlement Procedufes, 12 U.S.C. 8§ 2601 et se§eeNotice Of Remova{Doc. #1) at 2.

Plaintiffs have not included this claim in the pretrial order. Begrial Orde(Doc. #55) at 22. The

pretrial order notes that federal law govepiaintiffs’ claim for breach of the Warranty of

Completion of Construction, sé@ at 3, but the Court has sustained Pulte’s motion for summiary

judgment on that claim. Plaintiffs’ remaining ctais a state law claim for breach of the Limite
Warranty*®

Under 28 U.S.C. 8 1367(c)(3), a district court has discretion to decline to exe
supplemental jurisdiction once it has dismissed the claims over which it had original jurisdig

Lancaster v. Indep. Sch. Dist. N9.1%19 F.3d 1228, 1236 (10th Cir. 1998f)the court dismisses

all federal claims before trial, it will generalfiecline to exercise jurisdiction over the remaining

state law claims._Thatcher Enters. v. Cache County Ca0@.F.2d 1472, 1478 (10th Cir. 1990).

At this relatively late stage of pretrial procesgh, the Court occasionally exercises jurisdiction oV
remaining state law claims. In this case, howgepkaintiffs have one remaining claim (breach g
the Limited Warranty). As to that claim, plaintiffs have not addressed the rules of cor

interpretation or how they apply to the facts af tase. Furthermore, defendant does not addr|

rcise

ttion.

er

—

tract

£SS

the effect of plaintiffs’ refusab let it conduct one particular repair while simultaneously asking it

to conduct all other repait$. Neither Kansas law nor the Limited Warranty provide an obvio

18 Above, the Court addressed plaintiffs’ state law claim for breach of the Purc
Agreement because Pulte sought to enforce the parties’ arbitration agreement under the
Arbitration Act.

19 Pulte characterizes plaintiffs’ conduct as a blanket refusal of all repairs and a de
that Pulte buy back the home. The record does flettéhat plaintiffs refused to let Pulte condua
all repairs. _Se&ynthia Daugherty Depo. at 71-72 (toldlteuhat she did not want pier pad
situation corrected but wanted floor fixed anddoaded, but Pulte said take it all or nothing). A

(continued...)
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answer. Because undecided questions of statdifgese of the only remaining claim in this non
diversity case, and in the interest of comatyd federalism, the Court declines to exercis
supplemental jurisdiction over plaintiffs’ statevialaim for breach of # Limited Warranty._See
id. (notions of comity and federalism demand that state court try its own lawsuits, absent comy
reasons to contrary).

IT ISTHEREFORE ORDERED that Defendant Pulte’s Motion For Summary Judgme

And Memorandum Of Law In SuppofDoc. #51) filed August 13, 2010 be and hereby
SUSTAINED in part. The Court sustains defendant’'s motion for summary judgment a

plaintiffs’ claim for breach of the Warranty of Completion of Construction.

ITISFURTHER ORDERED that Defendant Pulte Homes Of Greater Kansas City, Ing.

Motion To Compel Arbitration As To Thos€laims Arising Under The Parties’ Purchas|

Aagreement And Not Governed By The Terms And Conditions Of The Limited Wa(2oty #53)

filed August 13, 2010 be and herebySdSTAINED. The Court dismisses without prejudics
plaintiffs’ claim for breach of the Purchase Agreement.

ITISFURTHER ORDERED that all remaining motions (Doc. ##52, 65, 80 and 82) be 4
hereby ar@OVERRUL ED without prejudice.

IT ISFURTHER ORDERED that the Court declines toercise supplemental jurisdiction
over plaintiffs’ state law claim for breach okthimited Warranty. The Court dismisses withol

prejudice plaintiffs’ state law claim for breach of the Limited Warranty.

19(...continued)

times, plaintiffs asked or even insisted that€buy back the home, but Pulte cites no provisionl|i

the warranty which provides that such requests by themselves void the warranty.
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Dated this 1st day of December, 2010 at Kansas City, Kansas.

s/ Kathryn H. Vratil
KATHRYN H. VRATIL
United States District Judge
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