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INTHE UNITED STATESDISTRICT COURT
DISTRICT OF KANSAS

In Re YRC Worldwide, Inc. Case No. 09-2593-JWL
ERISA Litigation

MEMORANDUM & ORDER

Plaintiffs, former employees of YRC Worldwide, Inc. (YRCW) who participated ir| the
YRC Worldwide, Inc. Retirement Savings Plan (the Blaoring this putative class actign
lawsuit for breach of fiduciary duty under the Employee Retirement Income Securily Ac
(ERISA), 29 U.S.C. §1132. Plaintiffs allege that defendants—including YRCW;, the indiyidua
members of the Benefits Administrative Committee; and YRCW'’s Board of Directors—breiache
their fiduciary obligations with respect to the Plan by continuing to offer as an investment|optio
a fund invested primarily in the Company’s own stock, by permitting the Plan to continue t
invest contributions in the Company stoakd and by permitting the fund to invest in Company
stock when they knew or should have knowat tlhe Company stock fund was an imprudent
investment for retirement savings.

Plaintiffs also assert claims that are derivative of their prudence claims, including a clair
that defendants did not loyally serve Plan participants by taking steps to avoid a corjflict
interest such as engaging independent fiduciaries who could independently assess the PI:
investments in the Company stock fund, divesting the Plan of company stock and discontinuil

further investments in company stock; a claim that YRCW and the director defendants failed

The Plan includes four predecessor plans that merged effective December 31, 008
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monitor the performance of the Benefits Administrative Committee members; and a claim fc
co-fiduciary liability.
Plaintiffs seek to represent a class of individuals who were participants in or beneficiarie
of the Plan and this matter is presently before the court on plaintiffs’ motion for |clas:
certification pursuant to Federal Rule of Civil Procedure 23. Specifically, plaintiffs moye the
court to certify the following class under Rule 23:
All persons, excluding Defendants and their immediate family members, who
were participants in or beneficiaries of the Plan, at any time between October 25,
2007 and the present (the “Class Period”) and whose Plan accounts includeg
investments in YRCW common stock (directly and/or through shares in the

YRCW Company Stock Fund.

As explained below, the court grants the motion.

l. Standard
In determining whether to certify a class action, “the question is not whether the plaintif
or plaintiffs have stated a cause of action or will prevail on the merits, but rather whether tt
requirements of Rule 23 are meghook v. El Paso County86 F.3d 963, 971 (10th Cir. 200¢4)
(“Shook 1) (quotations omitted). A district court may certify a class if the proposed lass
satisfies the requirements of Rule 23(a) and the requirements of one of the types of classe
Rule 23(b).DG ex rel. Stricklin v. Devaughf94 F.3d 1188, 1194 (10th Cir. 2010). The party
seeking class certification bears the burden of proving that the requirements of Rulel 23 &
satisfied.Shook ] 386 F.3d at 968. In deciding whether these requirements have been satisfie
“the district court must accept the substantivegallons of the complaint as true, though it n¢ed
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not blindly rely on conclusory allegations of the complaint which parrot Rule 23 and
consider the legal and factual issues presented by plaintiff's complab#sdughn594 F.3d
at 1194 (quotingshook ) 386 F.3d at 968jadditional quotations omitt®. While the court
should not pass judgment on the merits of theattbe class certification stage, it must cond
its own “rigorous analysis” to ensure Rule 23’s requirements are hdet(citations and

guotations omitted).

. Background

Consistent with the relevant standard fateewing substantive allegations are taken fr(
the complaint as supplemented by undisputed evidence submitted by the parties in co
with plaintiffs’ motion. Plaintiffs were participants in, and bring this action under ERIS
behalf of, the YRC Worldwide Inc. Retirement Savings Plan (including four predecesso
that merged effective December 31, 2008) (collectively, “the Plan”). Plaintiffs assert (
under ERISA against YRCW; its Benefits Administrative Committee (the administrato
named fiduciary of the Plan); and 21 of its employees, comprised of the CEO, ning
members of the board of directors (four of whom were members of the Board’s Compe
Committee), and 11 members of the Benefits Administrative Committee. Plaintiffs asse
action claims for the period from October 25, 2007 to the present.

The Plan is a defined contribution individlaacount retirement plan. Eligible employg

participate in the Plan by making pre-tax (or, in some circumstances, post-tax) contribu
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one or more investment options. Throughout the Class Period, YRCW made matchir
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contributions to the Plan, matching one-half of an employee’s pre-tax contributions ug to s

percent of a participant’s annual compensation. During the proposed Class Period, the P

provided participants with various investment options, one of which was (as mandated by tl

text of the Plan) a company stock fund designed to invest primarily in YRCW stock

The

YRCW Stock Fund was one of 27 investment opt@wveilable to participants during the Clgss

Period and, during part of that period, one-lb&alf RCW’s matching contributions was in the

form of YRCW stock. Participants were permitted to transfer any or all of the matching

contributions out of the YRCW Stock Fund and into another investment at any time. At o tim

during the class period were participants permitted to direct any of their own contribution

5 to th

YRCW Stock Fund or permitted to transfer balances into the YRCW Stock Fund. Bedinnin

in October 2008, YRCW *“froze” the YRCW StoEkind, barring all future contributions to the

Fund. Since that time, YRCW matching contributions have been made in cash.

Plaintiffs’ claims arise out of the Plan’s continuing investment in YRCW stock after it

was prudent to do so. According to plaintifise Plan’s continued investment was imprudent

because YRCW was an excessively risky investment for retirement assets in light

of tf

Company’s dire financial condition, which included deteriorating demand for trucking services

significant difficulties in securing credit facilities; excessive increases in its debt-to-equity ratio

credit rating downgrades; and skyrocketing default risk. Plaintiffs allege that defendants,
of this excessive risk, breached their fiduciary obligations with respect to the Plan by con
to offer the YRCW Stock Fund as an investingption, by permitting the Plan to continue
invest contributions in the YRCW Stock Fund and by permitting the fund to invest in Y
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stock when they knew or should have knowatt tihe Company stock fund was an imprudent

investment for retirement savings.

I1l. Rule23(a) Requirements?

Rule 23(a) requires numerosity of class members, commonality of at least one q
of fact or law among the class, typicality of named plaintiffs’ claims or defenses to the
claims or defenses, and adequacy of the named plaintiffs and their attorneys g
representativesDevaughn594 F.3d at 1194 (citing Fed. R. Civ. P. 23(a)(1)-(4)). As wil

explained, the court concludes that plaintiffs have satisfied each of Rule 23(a)’s require

A. Numerosity
Rule 23(a)(1) requires that a class be so “numerous that joinder of all its mem

impracticable.” Fed. R. Civ. P. 23(a)(1). According to plaintiffs, there were nearly 1
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participants in or beneficiaries of the Plan during 2008. More specifically, defendants’ evidenc

’In their submissions, the parties analyze only whether plaintiffs’ prudence claim
appropriate for class certification without analyzing plaintiffs’ duty to monitor, conflict o
interest or co-fiduciary liability claims, presumably because these claims are derivative
plaintiffs’ prudence claim such that the analysis is the s&ee. In re Nortel Networks Cor
ERISA Litigation 2009 WL 3294827, at *8 n.2 (M.D. Tenn. 2009) (noting that certificati
analysis of plaintiffs’ derivative claims, including duty to monitor and duty of loyalty, wg
mirror certification analysis of the prudence claisge also In re RadioShack Corp. ERIS
Litigation, 547 F. Supp. 2d 606, 616 (N.D. Tex. 2008) (claims for failure to monitor, co-
fiduciary liability and conflict of interest are derivative of plaintiffs’ prudence and

misrepresentation claim$unch v. W.R. Grace & C®b32 F. Supp. 2d 283, 292 (D. Mass.
2008) (duty to monitor and co-fiduciary liability claims are derivative of prudence claim).
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reflects that, at the start of the proposed class period, there were more than 15,000 pa

ticipe

in the Plan whose Plan accounts included investments in the Company stock fund. Defenda

do not dispute that plaintiffs have satisfied the numerosity requirement of Rule 23(a) @

court finds that the proposed class meets this requirement.

B. Commonality

A finding of commonality under Rule 23(a)(2) requires “only a single question of |
fact common to the entire classDevaughn 594 F.3d at 1195. According to plaintiffs, t
members of the proposed class share multiple common issues, including whether de
breached their fiduciary duties to the Plan by imprudently offering the Company stock f
an investment option. Presented with analogolegations, numerous courts have found |
the commonality requirement of Rule 23(a)(2) is satisfleele, e.g., Spano v. The Boeing,
_ F.3d ___, 2011 WL 183974, at *10 (7th Cir. Jan. 21, 2011) (commonality requir
satisfied based on assertion that Boeing failed to satisfy its fiduciary duties in its selec
investment options)n re Schering-Plough Corp. ERISA Litigatid89 F.3d 585, 597 (3d Ci
2009) (commonality satisfied where there were many common issues, including w
defendants breached their duties to the Plan by continuing to invest in company stc
continuing to offer the company stock fun&panehchian v. Macy’s, In2011 WL 883659
at *3 (S.D. Ohio Mar. 11, 2011) (commonalitgterement is “easily satisfied” in ERISA cas
and finding requirement satisfied by common issweserning defendants’ management of F

assets, including offering company stock as investment ophtmgre v. Comcast Corp268
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F.R.D. 530, 535 (E.D. Pa. 2010) (plaintiff established common issues under Rule
including whether defendants breached their fidyaiuties by allowing the Plan to invest

the Company stock fundip re Delphi Corp. Sec. Lit248 F.R.D. 483, 494 (E. D. Mich. 200

23(c

in

(common question of whether defendants violated ERISA by imprudently offering anc

maintaining investment in company stock as an investment option satisfied Rule 23

a)(2)

Brieger v. Tellabs, In¢ 245 F.R.D. 345, 349 (N.D. Ill. 2007) (common question of whether

defendants violated ERISA by imprudently managing Plan funds and continuing to inyest i

Company stock satisfied commonality requirement).

Defendants do not dispute that plaintiffs have identified common issues for purposes

Rule 23(a)(2). But defendants, in tandem with their specific arguments against typ

contend that commonality generally cannot be established in this case in light of “atypic

jcality

al” ar

individualized considerations inherent in the context of this particular case. While somg cour

analyze commonality and typicality together, recognizing that the two requirements *“t

merge,” General Tel. Co. of the Southwest v. Falets U.S. 147, 157 n.13 (1982), the Te

end t

Nth

Circuit continues to treat these requirements as distinct elements, each requiring indejpend

analysis.See, e.qg., Devaughto4 F.3d at 1198-99. The court, then, finds that the putative
meets the commonality requirement of Rule 23(a)(2) and will address defendants’ arg

concerning individualized considerations in connection with the typicality requirement.

C. Typicality
Rule 23(a)(3) requires the claims of the named plaintiffs to be typical of the claims
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class they seek to represeid. at 1198. Importantly, the interests and claims of the ngmed

plaintiffs and class members “need not be identical to satisfy typicaldy(titation omitted).

“Provided the claims of [the named plaintiffs] and class members are based on the same le

or remedial theory, differing fact situations of the class members do not defeat typidality.

(citation omitted).

~

As with the commonality requirement, numeroaarts in analogous contexts have foynd

that typicality was satisfietilacy’s 2011 WL 883659, at *6 (typicality satisfied because claims

brought on behalf of the Plans for alleged breaches of fiduciary duties to the Pésha);v.
ANB Bancshares, Inc2010 WL 4627841, at *6-10 (W.D. Ark. Oct. 18, 20ll8pchstadt v.

Boston Scientific Corp708 F. Supp. 2d 95, 103 (D. Mass. 201iD)e Marsh ERISA Litigation

265 F.R.D. 128, 143 (S.D.N.Y. 2010) (plaintiffs’ claims for defendants’ breach of their gluties

to the Plan and to all Plan participantsose accounts held company stock are typical of the

class’s claims)Nortel Networks2009 WL 3294827, at *6-8pnes v. NovaStar Fin., In@57

F.R.D. 181, 187 (W.D. Mo. 2009 re Merck & Co., Inc. Securities, Derivative & ERI$A

Litigation, 2009 WL 331426, at *9 (D.N.J. Feb. 10, 2009) (claims of class representatiyes at

typical of the proposed class; their prudenlz@ms rely on the same theory, that defendants

breached their fiduciary duties with regard to investment in company stock during thg clas

period);Brieger, 245 F.R.D. at 350 (typicality satisfied because plaintiffs’ claims seek rel
behalf of the Plan).

Nonetheless, defendants contend that plaintiffs in this case cannot establish typic
two reasons. First, defendants distinguish this case from the litany of cases referenced
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the grounds that those cases contained allegations that the defendants had made m
statements or failed to disclose material infation that caused participants to invest in
company’s stock and that “in cases where (as here) full disclosure is made, prudence
on the individual investment choices, strateguesl decisions of each participant in the Pla
Second, defendants contend that their asseoti a defense under ERISA 8§ 404(c) requires
individualized analysis of causation with respect to each Plan participant such that the c
the named plaintiffs are not typical of the clamhthe class members. The court addresses

rejects) these contentions in turn.

1. Full Disclosure

While defendants make much of the f#tat plaintiffs in this case do not asser
nondisclosure or misrepresentation claim, they direct the court to no case supportif
sweeping statement that “in cases where (as here) full disclosure is made, prudence de
the individual investment choices, strategies, and decisions of each participant in the

Moreover, the court’'s independent research has uncovered no authority for the ide
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meaningful distinction exists between those ERISA cases alleging both prudence claims a

communications claims¢., claims alleging material nondisclosures or misrepresentations
those cases alleging solely prudence claimdeed, courts presented with both prudence clg
and communications claims consistently treat those claims as entirely distinct such 1
alleged misrepresentations or nondisclosures appear to have no bearing whatsoevg
prudence claimsSee, e.gIn re Nortel Networks Corp. ERISA Litigatio2009 WL 3294827
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(M.D. Tenn. Sept. 2, 2009n re Merck & Co., Inc. Securities, Derivative & ERISA Litigatic
2009 WL 331426 (D.N.J. Feb. 10, 2009) (denying class certification on communications
because adjudication of that claim requires imiliglized determinations but granting cla
certification on prudence claims).

In any event, defendants’ argument that plaintiffs’ prudence claims, in the abse
misrepresentations or nondisclosures, turn on each participant’s individual investment d¢
inappropriately focuses on the “final step” of the defined contribution plan (the particif
allocation decisions) rather than the “common background” against which plan partic

operate from the outsetSee Spano v. The Boeing Co. F.3d , 2011 WL 183974, at *

(7th Cir. Jan. 21, 2011). That common background includes the investment options a
to plan participants. In light of this common background, “there might be plan lossg
defined-contribution setting, and at least some of those losses might be of the type tha
vary from participant to participant.fd. And losses that allegedly stem from a defendg
failure to satisfy its fiduciary obligations in its offering of investment options are losse
would “operate across the plarSee id. Those losses, then, do not necessarily turn on wh
the defendant, in connection with its offering of investment options, has made m
misrepresentations or failed to disclose material facts about those options. The cou
rejects defendants’ argument that class certification is inappropriate in the absence of alls
that defendants made misrepresentations or material nondisclosures concerning the in

in company stock.
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2. Section 404(c)

Defendants further assert that certification in this case is inappropriate because :
application of ERISA § 404(c)-an affirmative defense asserted by defendants [|n thi
case—requires individualized factual determinations concerning causation. Section| 404
provides a defense to a breach of fiduciary alaim if the loss caused by the breach resujted
from a participant’s exercise of contr@ee In re Schering Plough Corp. ERISA Litigattss0
F.3d 585, 603-04 (3d Cir. 2009). According tdesielants, the 8§ 404(aefense implicates
individualized issues regarding each participant’s investment decisions such that plaintiff:
claims are not typical of the class they seek to represent.

Defendants’ argument is based solely on the Fifth Circuit's decisibarigbecker v
Elec. Data Sys476 F.3d 299 (5th Cir. 2007). But as defendants acknowleaiggheckedoes
not stand for the proposition that assertioa &f404(c) defense necessarily defeats typicality
or otherwise bars certification under Rule 23. The Fifth Circuit merely cautioned, in the specifi
context of that case, that the availability of a § 404(c) defense “should have some bearing
class certification.”Brieger, 245 F.R.D. at 353 (summarizihgngbeckey. Indeed, it appears
that every district court to have addressed this issuelsamggbeckehas held that the assertipn
of a 8 404(c) defense does not defeat typicality (or otherwise bar certification), in large pa
because the defense is not unique to the claims of certain plaintiffs or class members |
presumably would apply to all Plan participaniee, e.gMacy’s 2011 WL 883659, at *5-6
Taylor, 2010 WL 4627841, at *9-10 (certifying class despite § 404(c) defense where {[i]t is
clearly defendants’ position in this case that they bear no responsibility for the Plan Igsses

11




issue in light of the control Plan participants exercised over the investment of their accqunts

ANB Sstock.”); Nortel Networks 2009 WL 3294827, at *9-10 (finding typicality desp

te

assertion of 8 404(c) defense because that defense would apply to members of the ass);

First American Corp. ERISA Litigatio858 F.R.D. 610, 618-19 (C.D. Cal. 2009grck & Co,

2009 WL 331426, *12-13 (litigation of the § 404(c) defense “is well-suited to treatment on ¢

class-wide basis”)Stanford v. Foamex L.P263 F.R.D. 156, 170-71 (E.D. Pa. 2009) (404(c)

does not defeat certification because, if applicatbhMguld work to defeat the claims of the cla
as a whole)Kanawi v. Bechtel Corp254 F.R.D. 102, 109-10 (N.D. Cal. 2008) (8§ 404

defense is not an appropriate basis to deny class certificaBieajge v. Kraft Foods Globa

SS

(€)

Inc., 251 F.R.D. 338, 349-50 (N.D. lll. 2008) (rejecting argument that 8§ 404(c) defense defea

typicality).

In this case, defendants do not suggest that the § 404(c) defense would apply to g
but not other members of the class. In otherds, defendants do not dispute that the defé
applies, if at all, on a class-wide basis.slith circumstances, adjudication of the defense
class action setting is entirely appropriate. Tt then, joins what appears to be every o
court that has addressed this issue and condloidiedefendants’ assertion of a 8§ 404(c) defe

does not defeat typicality or otherwise bar certification of the proposed class.

D. Fair and Adequate Representation of the Class
Rule 23(a)(4) “demands that ‘the representative parties will fairly and adequately |
the interests of the class.Rutter & Wilbanks Corp. v. Shell Oil G814 F.3d 1180, 1187 (10t
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Cir. 2002) (quoting Fed. R. Civ. P. 23(a)(4)). Legal adequacy turns on the resolution

guestions—whether the named plaintiffs and tlainsel have any confliots interest with othel

of tw

class members; and whether the named pitsragnd their counsel will prosecute the actjon

vigorously on behalf of the clas#d. at 1187-88 (citations and quotations omitted).

Aside from their arguments that this case is replete with “atypical” and individuglized

considerations rendering class certification inappropriate (arguments which the court ad

and rejected in connection with the typicality requirement), defendants do not oth

[dress

BrWisS

specifically contend that the named plaintiffs will not fairly and adequately protect the inferest

of the class as a whole. To be sure, defendants do not contend that the named plain
knowledge about or commitment to the case and do not contest that the named plain
their counsel will prosecute this action vigorously on behalf of the class. The court fin
this aspect of the Rule 23(a)(4) inquiry is satisfieshdeed, plaintiffs’ counsel have pursu
discovery, have successfully opposed in large part defendants’ motion to dismiss ar
prepared both this certification motion as welbamotion to strike affirmative defenseSee
Nortel Networks 2009 WL 3294827, at *10 (vigorous prosecution prong of Rule 23(

inquiry satisfied in similar circumstances).

tiffs |
iffs &
S the
ed

1d ha

2)(4)

®Neither do defendants challenge the related inquiry under Rule 23(g) concerning the

appointment of class counsel and, more specifically, plaintiffs’ request that the court af
their counsel, Barroway Topaz Kessler Meltzer & Check, LLP and Izard Nobel LLP, as
Lead Class Counsel and appoint Dysart Taylor Lay Cotter & McMonigle P.C. as Liais
Class Counsel for the class. After reviewing the respective resumes of these firms, a
bearing in mind both the specific criteria set forth in Rule 23(g) and the work performec
these firms in this litigation so far, the court is satisfied that these firms will adequately
represent the interests of the class.
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With respect to potential conflicts, defendants’ brief may be read to suggest (by
a citation toLangbeckerin the opening portion of their argument) that the variations in
named plaintiffs’ investment decisions might hinder a named plaintiff's ability to represe
class adequately. As aptlymsmarized by the district court Brieger, the Fifth Circuit in
Langbecker
cautioned that the date on which a breach of fiduciary duty is determined to have
taken place carries implications not only for “dividing the pie at recovery,” but
also for discovery and trial strategy: “The facts, once known, may bear out
different legitimate theories as to when the [company-stock fund] became an
imprudent investment.” Under this scenario, the need for class counsel to decidg
among these theories could pit the interests of some class members against other

Brieger, 245 F.R.D. at 356 (quotirigangbecker476 F.3d at 315pccord Spanp__ F.3d at

;2011 WL 183974, at *15 (in a defined-contribution case, there “is a greater poten

vay C

the

nt the

S.

tial fc

intra-class conflict” if, for example, a “fund thiatrns out to be an imprudent investment oyver

a particular time for one participant may be a fine investment for another participant who
in the same fund over a slightly different period.”). Other than the citaticemnigbeckerand
a parenthetical indicating that a district court needs to consider “stumbling blocks to adeg
defendants do not make the specific argument considered by the &@ngger. Nonetheless
the court will certainly monitor any potential contichat may arise as this case moves forw
and, if necessary, will consider the need to certify subclasses of plan participants whose

could conflict. See Brieger245 F.R.D. at 358 ortel Networks2009 WL 3294827, at *10-1

nves

juacy

ard

ntere

NJ

(potential conflicts inherent in ERISA stock-drop cases arising out of multiple “optimal breact

dates” are insufficient to overcome plaintiffs’ showing of adequacy; court would mg
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conflicts and consider need for subclasses).
At this stage, however, the named plaintiffs’ interests are clearly aligned with those
other class members—they all seek recovery to the Plan and are advancing the same

claims based on defendants’ alleged conduct with respect to the Plan. Plaintiff

demonstrated adequacy of representats@® Nortel Network8009 WL 3294827, at *12 (Rule

23(a)(4) satisfied in context of breach of fiduciary duty claim stemming from allegation
defendants continued to offer company stock as an option in the Riae¥ v. NovaStar Fin
Inc., 257 F.R.D. 181, 191 (W.D. Mo. 2009) (in suit alleging that plan fiduciaries breache
duties to plan by offering employer’'s common stock as investment option, plaintiff estak
adequacy of representation in light of common interest in establishing that defendants a
to the Plan)in re First American Corp. ERISA Litigatip@63 F.R.D. 549, 557-58 (C.D. C4
2009) (in case alleging failure to prudently manage plan’s investment in employer’s ca
stock fund, plaintiffs established adequacy of representation; rejecting asserted *“(

prudence date” conflicts as bar to adequaByigger, 245 F.R.D. at 355-56 (same).

V. Rule23(b) Requirements

Having concluded that the proposed class satisfied the requirements of Rule 23
court turns its attention to whether the proposed class satisfies the requirements of or
types of classes described in Rule 23(b). Plaintiffs assert that certification in this ¢
appropriate under Rule 23(b)(1)(B) and, alternatively, under Rule 23(b)(1)(A) or Rule 23
As will be explained, the court concludes tbetttification is appropriate under Rule 23(b)(1)
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but, if faced with the issue, would not certify the proposed class under rule 23(b)(1) g

23(b)(2).

A. Rule 23(b)(1)(B)

Pursuant to Rule 23(b)(1)(B), a class action may be maintained if prosecuting s
actions by individual class members “would create a risk of . . . adjudications with res
individual class members that, as a practical matteuld be dispositive of the interests of
other members not parties to the individual adjudications or would substantially img
impede their ability to protect their interestded. R. Civ. P. 23(b)(1)(B In essence, the
Rule 23(b)(1)(B) considers whether “individual cases would, as a practical matter, be disj
of the claims of nonparties.Spano v. The Boeing Co. F.3d __ , 2011 WL 183974, at
(7th Cir. Jan. 21, 2011).

In support of their motion for certification urmdRule 23(b)(1)(B), plaintiffs highlight tha
many courts have certified under Rule 23(b)(1)(B) actions alleging similar claims. Inde
the Third Circuit has recognized, “[ijn light of the derivative nature of ERISA 8§ 502(

claims, breach of fiduciary duty claims brought under § 502(a)(2) are paradigmatic exan

claims appropriate for certification as a Rule [23(b)(1)(B)] clabsré Schering Plough Corg.

ERISA Litigation 589 F.3d 585, 604 (3d Cir. 2009). In that case, the Circuit noted th
plaintiff's “proofs regarding defendants’ conduct will, as a practical matter, significantly in

the claims of other Plan participants and of employees who invested in the StockFemd!”
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As summarized by the Third Circuit, “[g]iven that it is an ERISA § 502(a)(2) claim brought on
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behalf of the Plan and alleging breaches of fiduciary duty on the part of defendants tha
true, be the same with respect to every class member, Rule 23(b)(1)(B) is clearly safsfes
id. at 604-05.

In addition, district courts have routinely looked to Rule 23(b)(1)(B) in certifyir
502(a)(2) claims brought on behalf of a plan for breach of fiduciary duties for continuing t
company stock as an investment option. €hmsurts consistently reason that certificatiot
appropriate on the grounds that such claims seek plan-wide relief such that a failure tc

could leave future plaintiffs without relieGee, e.g., Harris v. Koenig71 F.R.D. 383, 394-9

(D.D.C. 2010) (an adjudication as to the Rl impact a participant’s individual account));

In re Marsh ERISA Litig 265 F.R.D. 128, 144 (S.D.N.Y. 2010) (where allegations impli
misconduct in the management of the plan as a whole, disparate lawsuits by ingd
participants would raise the specter of varying adjudicatidtsyhstadt v. Boston Scientif
Corp., 708 F. Supp. 2d 95, 105 & n.12 (D. Mass. 20IiDye Nortel Networks Corp. ERIS
Litig., No. 03-MD-01537, 2009VL 3294827, at14 (M.D. Tenn. Sept. 2, 2009) (any sing
ruling about whether defendants breached their fiduciary duty to the Plan would subst
affect the interests of other class membe&&nford v. Foamex L.P263 F.R.D. 156, 173-7
(E.D. Pa. 2009);Jones v. NovaStar Fin., In@257 F.R.D. 181, 193 (W.D. Mo. 2009y, re

Merck & Co. Sec. , Derivative & ERISA Litigatia2009 WL 331426, at *10 (D.N.J. Feb. 1

2009); Kanawi v. Bechtel Corp254 F.R.D. 102, 111-12 (N.D. Cal. 200&gorge v. Kraft
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Foods Global, Ing 251 F.R.D. 338, 352 (N.D. Ill. 2008) (because the adjudication of claims

would involve recovery and distribution of Plassets rather than individual accounts, sepa
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actions would impair the ability of other participants to protect their interests) (Biieger v.
Tellabs, Inc, 245 F.R.D. 345, 357 (N.D. Ill. 2007)).

Faced with this clear weight of authority, defendants do not dispute that the vast
of courts faced with similar claims conclude that certification is appropriate under
23(b)(1)(B). Nonetheless, defendants oppose certification under Rule 23(b)(1)(B), tur
the Supreme Court’s decisionliaRue v. DeWolff, Boberg & Associates,.Jiib2 U.S. 248
(2008). InLaRue a single-plaintiff case brought on an individual basis, the plaintiff w
participant in a defined-contribution plan “who alleged that the plan’s fiduciaries had fa
carry out his directions to make certainges to the investmenits his individual account.’

Spang  F.3dat__ , 2011 WL 183974, at *4. “Thalufe, LaRue asserted, depleted

ajoril
Rule

ning

as a

led tc

S

interest in the plan by approximately $150,000 and amounted to a breach of fiduciary duty. 4

relief, he sought an order requiring the fiduciaries to restore the $150,000 to the plan’s as
were designated for his accountd. Overruling both the district court and the appellate ¢
(both had reasoned that any relief would be personal to him rather than on behalf of the
a whole), the Supreme Court held that in the context of a deforedlution plartin which

there are individual accounts holding assets for each participant, malfeasance by a plan

Sets
purt

plan

iduci

that adversely affect the value of the assets held in such an account will support a suit [unc

section 502(a)(2)] regardless of whether the wrongdoing affects one account or all acc
the plan.” Smith v. Medical Benefit Administrators Group,.Inc __ F.3d __ , 2011 W
913085, at *5 (7tiCir. Mar. 15, 2011). AfteLaRue then, plan beneficiaries “are entitled
resort to section 502(a)(2) after a breach of fiduciary duty reduces the value of plan &
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their defined-contribution accountsSpang __ F.3dat ___ , 2011 WL 183974, at *6.

According to defendantd,aRuecalls into question “the appropriateness of a R
23(b)(1)(B) class action in a case involving § 502(a)(2) claims.” Simply put, defendants c
thatLaRuerequires that this court deny certification under Rule 23(b)(Z)(B)support of thaf
argument, defendants direct the court to one trase First American Corp. ERISA Litigatior
258 F.R.D. 610, 622 (C.D. Cal. 2009), in which a district court concludedgRate“cures any
concern that the potential class members’ claims would essentially be disposed of
litigation.” According to the court ifrirst American “[b]Jecause the putative class memb

have an individual remedy [afteaRug, they can pursue refi®n their own behalf.”ld. In

ule

pnter

—4

denying certification on that basis, the First American court was persuaded by the opinion

another judge in the same districtre Computer Sciences Corp. ERISA Litigatidd08 WL
7527874, at * (C.D. Cal. Sept. 2, 2008). That opinion, however, offers no more analys
the First Americanopinion and, likeFirst American denied certification based &maRuein
roughly three sentences.

At least two courts have expressly rejectedRinst Americanopinion and have foun
that certification under Rule 23(b)(1)(B) is proper in the wakea®ue InHochstadt v. Bostol
Scientific Corp, 708 F. Supp. 2d 95, 105 & n.12 (D. Mass. 2010), the district court farstd

American“unpersuasive” and, instead, looked to the district court's opinidgtanford v.

“Defendants further contend that, attaRue the court cannot simply assume that
plaintiffs’ claims, as alleged, are brought on behalf of the plan as a whole and that, in f
plaintiffs’ claims here are inherently individual claims. As should be clear by now, the
is convinced that plaintiffs are bringing claims on the behalf of the Plan.
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Foamex L.P.263 F.R.D. 156, 173 (E.D. Pa. 2009), that “the availability of an individual ac(
claim under 8 502(a)(2) does not alleviate the concerns cited by the numerous courts t
certified ERISA class actions pursuant to Rule 23(b)(1)(B) in situations where claims on
of the Plan are identical to those on behalf of an individual accountdiodhstadt then, the
district court found that Rule 23(b)(1)(B) was “clearly satisfied” because the claims
brought on behalf of the Plan and, if the alleged breaches of fiduciary duty were true
breaches existed with respect to every class menhbeat 105-06.

Similarly, the district court itdarris v. Koenig 271 F.R.D. 383, 394-95 (D.D.C. 201
rejected thd-irst Americanapproach and concluded that certification under Rule 23(b)(]
was still appropriate po&taRue TheHarris court began its analysis by identifying a hos{
district courts that, podtaRue continued to find Rule 23(b)(1)(B) certification appropriate

the § 502(a)(2) contexBee idat 395 (citingGeorge v. Kraft270 F.R.D. 355 (N.D. Ill. 2010

Inre Marsh ERISA Litig 265 F.R.D. 128, 144 (S.D.N.Y. 2018}fanford 263 F.R.D. at 173-74;

Hochstadt 708 F. Supp. 2d at 105 n.Xanawi v. Bechtel Corp254 F.R.D. 102, 109 (N.D.

Cal. 2008);Jones v. NovaStar Fin., Inc257 F.R.D. 181, 190 (W.D. Mo. 200¥Hans v.
Tharaldson 2010 WL 1856267 (D.N.D. May 7, 2010)). In ultimately concluding thaRue
did not eliminate the risk that the putative clamsnbers’ interests and rights in this action v
be disposed of if separate litigation on the same subject matter is permitteddrtisecourt
found the following excerpt from th&tanfordopinion particularly persuasive:
[B]ecause Stanford challenges behawbdefendants that allegedly injured the
entire Fund, Stanford’s claims would be identical to any individual account claim

that another putative class member may raise. Indeed, . . . a participant’s
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individual account is still a part of thed?l, and, therefore, an adjudication as to
the Plan will likewise impact a participant’s individual accounts. Thus, the
availability of an individual account claim under § 502(a)(2) does not alleviate the
concerns cited by the numerous courts that have certified ERISA class actiong
pursuant to Rule 23(b)(1)(B) in situations where claims on behalf of the Plan are
identical to those on behalf of an individual account.

Id. (quotingStanford 263 F.R.D. at 174).
In Kanawi v. Bechtel Corporatigihe district court, while not specifically addressing
First Americandecision, also persuasively rejected the argument made by defendants
Defendants urge thaaRuebrought into question the propriety of class

certification in 8 502(a)(2) cases. Under their analysis, a class action alleging a
breach of fiduciary duty cannot be sustained in the individual plan context because

the loss caused to each account would be specific to that person’s investment

strategy. Defendants’ argument reads too much intbdReieanalysis. Before
LaRue recovery under ERISA § 502(a)(2) was recognized to be on behalf of a
plan—individuals could not recover for their own loss®se [Massachusetts Mut.
Life Ins. Co. v.] Russelt73 U.S. 134, 105 S. Ct. 3085, 87 L. Ed. 2d 96 [(1985)].
LaRuedid not overrule that widely-accepted tenet of ERISA law. Recognizing
that defined contribution plans had become more prevalaRue simply
expanded the relief available under § 502(a)(2), so that recovery can now be hagq
when a participant demonstrates that fiduciary misconduct affected his individual
account. Id. at 1025-26see also Bendaoud v. Hodgs&718 F. Supp. 2d 257,
2008 WL 4335884 (D. Mass. 2008) (“Of course, a fiduciary’s breaches can affect
more than one defined contribution plan participant. In that situation, though, the
proper approach is joinder of the affected participants or the certification of a
class.”).

254 F.R.D. at 10%ccord In re Nortel Networks Corp. ERISA Litigati@©09 WL 3294827

at *8 (M.D. Tenn. Sept. 2, 2009 4Ruedid not disturb the notion that an ERISA § 502(a

claimis brought in a representative capacity on lhehthe plan.”). More recently, the Seventh

Circuit touched on the idea thaaRuesomehow forecloses class certification in § 502(a

actions.See Spano v. The Boeing Co. F.3d __ , 2011 WL 183974, at *6 (7th Cir. Jan.
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2011). As explained by the Seventh Circuit:
Although the Supreme Court’s decisiorLmRueestablished the fact that
a participant in a defined-contribution plan may sue under ERISA section
502(a)(2) for damages to the plan, evethe only place those damages are
reflected is in his or her own account, there is muchLi@uedoes not resolve.
Importantly,LaRuewas an individual case, and so it does not answer the question
whether, or when, the kind of suit it was addressing may proceed as a class actiory.
In our view, it would be inconsistent witlaRueto assume that class actions are
impossible in these cases.
__F.3dat___ ;2011 WL 183974, at *a6¢cord In re Schering Plough Corp. ERISA Litigation
589 F.3d 585, 604 n.22 (3d Cir. 2009) (In light of the derivative nature of ERISA § 502(a)(2
claims, breach of fiduciary duty claims brought under § 502(a)(2) are “paradigmatic example
of claims appropriate for certification as a RB&b)(1) class, as numerous courts have held”
and “the Supreme Court’s recent decisiohaiRuedoes not suggest otherwise.”).
In the end, defendants have simply not persuaded the couttaRake forecloses
certification of the proposed class and the court believes that the Tenth Circuit, if faced with tf
issue, would follow the lead of the Seventh and Third Circuits by concluding the same. Tr

court, then, joins the majority of the courts that have addressed certification in analogouys ca:

and concludes that the proposed class satisfies the requirements of Rule 23(b)(1)(B).

B.  Rule 23(b)(1)(A)

In the alternative, plaintiffs contend that certification of the proposed class is appropriat

22




under Rule 23(b)(1)(A). Because the court has found certification appropriate unde
23(b)(1)(B), the court need not reach this issue. Nonetheless, the court believes
discussion of this issue is warranted for the parties’ benefit. Pursuant to Rule 23(b)(]
class action may be maintained if prosecuting separate actions by individual class n
“would create a risk of . . . inconsistent or varying adjudications with respect to individua|
members that would establish incompatible standards of conduct for the party oppos
class.” Fed. R. Civ. P. 23(b)(1)(A). In their motion, plaintiffs assert that certification unds
provision of Rule 23(b)(1) is appropriate because, in the absence of certification, defenda
be exposed to “multiple lawsuits and risk inconsistent decisions.”

The fact that defendants might be exposetirtoonsistent decisions,” as generica
argued by plaintiffs, is insufficient to support certification under Rule 23(b)(1)(A). Asthe’
Circuit has recognized, one “limitation on (b)(1)(A) certification requires that there be
than the mere possibility that inconsistent judgments and resolutions of identical ques
law would result if numerous actions are conducted instead of one class attioa Ifitegra
Realty Resources, In854 F.3d 1246, 1263-64 (10th Cir. 2004) (quohiag’| Union Fire Ins.

Co. v. Midland Bancor, In¢ 158 F. R.D. 681, 687 (D. Kan. 1994))in the case cited wit

approval by the CircuitMidland Bancor the district court emphasd that the fact that the

defendant might “win some and lose others” if faced with separate suits does not me
certification is appropriate under Rule 23(b)(1)(A). 158 F.R.D. at 687. Rather, the
“incompatible standards of conduct” which the Rule “was designed to protect against ir
situations where the [defendant] does not know, because of inconsistent adjudications,
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or not it is legally permissible for it to pursue a certain course of condlett(¢itations and
guotations omitted). In other words, certification under Rule 23(b)(1)(A) is appropriate
where the defendant “could be sued for défe and incompatible affirmative reliefd.; accord
In re Integra 354 F.3d at 1264 (certification under Rule 23(b)(1)(A) appropriate wher
defendant could be required to fulfill mutually conflicting obligations).

In light of these principles, several courts in analogous contexts have hel
certification under Rule 23(b)(1)(A) is not appropriate where the proposed class was
solely or primarily money damagesSee Hochstadt708 F. Supp. 2d at 104 n.11 (findil
certification inappropriate undBule 23(b)(1)(A) in 8 502(a)(Zpntext because plaintiff soug
only monetary damages and no “standards of conduct” were implicated by that re

Johnson v. Geico Cas. C6.73 F. Supp. 2d 255, 270 (D. Del. 2009) (“Certification under K

2 only

e the

d the
seekil
9
Nt
medy

Rule

23(b)(1)(A) is generally inappropriate where the primary relief sought is monetary damages.”

In re Tyco Int'l, Ltd, 2006 WL 2349338, at *3 n.1 (D.N.H. Aug. 15, 2006) (same).

To be sure, plaintiffs highlight several distrtourt cases that, unlike the cases referef
above but in analogous contexts, have cedtifioposed classes under Rule 23(b)(1)(A).
those cases, however, the district courts identified a specific risk of mutually conf
obligations—the risk, for example, that oreut might order the removal of plan fiduciari
while another court might permit plan fiduciaries to stage Harris271 F.R.D. at 394 (“[T]hig
Court could enter a ruling to restore Plan assets, remove Plan fiduciaries, or refor
investigative practices and monitoring practices that would directly contradict another (
ruling on the very same issues.Nortel Networks2009 WL 3294827, at *15 (if one coU
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ordered the removal of plan fiduciaries but another ordered differently, those orders
establish incompatible standards of condudtiies257 F.R.D. at 193-94 (sam&)erck & Co,

2009 WL 331426, at *11 & n.7 (“If one court ordered the removal of a fiduciary, and ar

woul

1othe

court enjoined that fiduciary in a particular way, incompatible standards of conduct would b

established.”).

Even assuming that certification might nonetheless be appropriate in a case wi
here, the plaintiffs seek primarily monetdamages, plaintiffs have nonetheless not shown
certification would be appropriate here. Plaintiffs have not identified, either in their com
or in their submissions, any specific relief that they are requesting that might expose def
to mutually conflicting obligations. They have not suggested that they are seeking the r
of plan fiduciaries or seeking any reformatioraoy of defendants’ practices with respect to
Fund. In the end, then, plaintiffs have simply failed to meet their burden of proving th

requirements of Rule 23(b)(1)(A) have been satisfied.

C. Rule 23(b)(2)

Plaintiffs also contend that certification of the proposed class is appropriate undé
23(b)(2). Again, while the court need nolidaess this argument because it has already ft
certification appropriate under Rule 23(b)(1)(B), the court will nonetheless briefly explai
it would not certify the proposed class under Rule 23(b)(2). Rule 23(b)(2) “provides thg
certification is appropriate where ‘the party opposing the class has acted or refused t
grounds that apply generally to the class, so that final injunctive relief or correspc
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declaratory relief is appropriatesggecting the class as a wholeShook v. Board of Count
Commr’s of County of El Pasb43 F.3d 597, 604 (10th Cir. 2008hok 1) (quoting Fed. R
Civ. P. 23(b)(2)). As the Circuit explained3hook I} Rule 23(b)(2) “imposes two independe
but related requirementsid. Not only must the defendants’ actions or inactions be base
grounds generally applicable to all class members, but final injunctive relief must be appr

for the class as a whol&. This second requirement is more restrictive, requiring that the

be “amenable to uniform group remediell” (quotingShook ) 386 F.3d at 973). As explaing

by the Circuit, “Rule 23(b)(2) demands a certain cohesiveness among class membg¢
respect to their injuries, the absence of which can preclude certificaltborMoreover, a clas
must be sufficiently cohesive “that any clag$svinjunctive relief can satisfy the limitations
Federal Rule Civil Procedure 65(d)—-namely, the requirement that it “state its terms spec
and describe in reasonable detail . . . the act or acts restrained or reddirgglioting Fed. R
Civ. P. 65(d)(1)).

In their submissions, plaintiffs, in somewhat conclusory fashion, assert that the pr

class “clearly satisfies” the requirements of RA@¢b)(2). But plaintiffs do not come to grif
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with the “more restrictive” aspect of Rule 23(b)(2) in any respect. They do not identify any

particular injunctive relief with sufficient spdicity to enable the court to “see how it mig

satisfy Rule 65(d)’s constraints and thus conform with Rule 23(b)(2)’s requirenheérat’605

n.4. They simply refer the court to the prafgrrelief in their consolidated complaint, whig

seeks, among requests for monetary relief, an order “enjoining Defendants . . . from any
violations of their ERISA fiduciary obligations” and “other appropriate equitable and injun
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relief against the Defendants.” These allegations, while perfectly adequate for purp
notice pleading, simply do not show, as required at the class certification stage, “ho
injunctive relief may be crafted to ‘describe in reasonable detail the acts requdedt"606
(quoting Fed. R. Civ. P. 65(d)) (alterations omitted). Indeed, the Tenth Circuit has ex

recognized that “injunctions simply requiring the defendants to obey the law are too va

satisfy Rule 65 and will not suffice at the class certification stageidat 604, and that merely

requesting any “appropriate” injunctive relief is not sufficiésee Monreal v. PotteB67 F.3d
1224, 1236 & n.11 (10th Cir. 2004).

Plaintiffs’ inability to articulate with the requisite specificity a claim for injunctive re
perhaps stems from the fact that any injunctivefrielearly subsidiary to plaintiffs’ claim fo
monetary relief. Indeed, while plaintiffs contend that injunctive relief is “an important as
of the overall relief sought in this case, they do not dispute that they seek primarily mc
damages. For this reason, too, certification under Rule 23(b)(2) is not approfeatel at
1236 (district court did not abuse its disavatin denying certification under Rule 23(b)(2)
grounds that relief sought was primarily monetary damages) (8onghton v. Cotter Corp
65 F.3d 823, 827 (10th Cir. 1995) (same)).

For the foregoing reasons, the court, if faced with the issue, would not certi

proposed class under Rule 23(b)(2).

ITISTHEREFORE ORDERED BY THE COURT THAT plaintiffs’ motion for class
certification (doc. 102) igranted.
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IT ISFURTHER ORDERED BY THE COURT THAT plaintiffs Eva L. Hanna

Daniel J. Cambra and Patrick M. Couch are appointed as class representatives.

IT ISFURTHER ORDERED BY THE COURT THAT the law firms of Barroway,
Topaz Kessler Meltzer & Check, LLP and Iz&dbel LLP are appointed as Co-Lead ClI{
Counsel and that the law firm of Dysart Taylor Lay Cotter & McMonigle P.C. is appoint

Liaison Class Counsel for the class.

IT1SSO ORDERED.

Dated this 8 day of April, 2011, at Kansas City, Kansas.

s/ John W. Lungstrum
John W. Lungstrum
United States District Judge
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