YRC Worldwige, Inc. v. Deutsche Bank Trust Company Americas

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

YRC WORLDWIDE INC., )
)
Plaintiff, )
)
V. ) Case No. 10-2106-JWL
)
DEUTSCHE BANK TRUST COMPANY )
AMERICAS, in its capacity as )
Indenture Trustee, )
)
Defendant. )
)

MEMORANDUM AND ORDER

Plaintiff issued notes that are governed by two indentures, and defendant sg

Doc. 36

rves

as the indenture trustee (“the Trustee”). In this action, plaintiff seeks a declaration that

the Trustee is required to sign supplemental indentures that omit certain provisions |

rom

the original indentures. The matter is presently before the Court on the parties’ cross-

motions for summary judgment (Doc. ## 20, 26). For the reasons set forth below, ¢ach

motion isgranted in part and denied in part. Plaintiff's motion is granted (and

defendant Trustee’s motion is denied) with respect to the deletion of section 5.01 of the

original indentures. Defendant Trustee’s motion is granted (and plaintiff's motion

denied) with respect to the deletion of section 3.08 of the original indentures.

S

The Trustee has filed a counterclaim for fees and expenses incurred in defeniding

this action. That counterclaim is not affected by this ruling and remains unresolvef.
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[ Undisputed Facts

Summary judgment is appropriate if the moving party demonstrates that the
“no genuine issue as to any material fact” and that it is “entitled to a judgment &
matter of law.” Fed. R. Civ. P. 56(c). The parties agree that the facts are not in dis
and that plaintiff’'s declaratory judgmeattion may be resolved on the cross-motion:
for summary judgmertt. The undisputed material facts are as follows:

Plaintiff issued two sets of notes—denominated the 5.0% Net Share Set
Contingent Convertible Senior Notes due 2023 (“the 5.0% Notes”) and the 3.375%
Share Settled Contingent Convertible Senior Notes due 2023 (“the 3.37

notes”)—subject to indentures executed in December 2004. The indentures providg
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they are contracts to be construed under New York law. Section 3.08 of the indenfures

provides that, on any of three interimuithase Dates” (ocaung in 2012, 2015, and

2020 for the 3.375% Notes, and occurring in 2010, 2013, and 2018 for the 5.0% No

les),

upon election by the holder, plaintiff must repurchase the securities at a price equgl to

100 percent of the principal amount (the “Purchase Price”), plus interest. Section
of the indentures provides that plaintiff may not merge into or transfer substantially
of its assets to another entity unless eithaingiff remains as the surviving entity or the

surviving entity assumes plaintiff's obligations under the notes and the indentu

“Although the Trusteasserted affirmative defenses in its answer, it does npt

dispute that plaintiff is entitled to summary judgment on its declaratory judgment act
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if the Court agrees with the arguments contained in plaintiff's summary judgment

motion.




Section 6.07 of the indentures provides:

Subject to the provisions of Article XI hereof [relating to the guarantees],
notwithstanding any other provision of this Indenture, the right of any
Holder to receive payment of interest installments (including contingent
interest, if any), the Principal Amount, Redemption Price, Purchase Price,
Repurchase Change in Control Purchase Price or interest, if any, due on
overdue amounts in respect of the Securities held by such Holder, on or
after the respective due dates expressed in the Securities, and to convert
the Securities in accordance with Article X or to bring suit for the
enforcement of any such payment on or after such respective dates or the
right to convert, shall not be impaired or affected adversely without the
consent of such Holder.

Section 9.02 of the indentures provides that plaintiff, the guarantors, and the Trustee

may

amend or supplement the indentures with the consent of the holders of a majority of the

outstanding principal, except that the consent of each holder affected (unanin
consent) is required to amend or supplement the indenture to “(a) change the S
Maturity of the principal” or to “(d) impair the right to institute suit for the enforcemer
of any payment of principal.” Finally, section 9.06 of the indentures requires the Trus
to sign any supplemental indenture authorized by the amendment provisions, if §
amendment does not adversely affect the Trustee’s rights, duties, liabilities,
Immunities.

As part of a restructuring effort, plaintiff extended an offer to holders of the

notes, under which holders could exchange the notes for equity in plaintiff whi

consenting to the deletion of section 3.08, section 5.01, and other provisions from
original indentures. Holders of more than 90 percent of each set of notes accepte
offer; thus, a majority consented to the deletions, but plaintiff did not receive unanim
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consent. Nonetheless, the Trustee refused to sign supplemental indentures that d
include original sections 3.08 and 5.01, onlihsis of its position that those deletions
require unanimous consent of the holders. Plaintiff egiosntly brought this

declaratory judgment action.

. Deletion of Section 3.08 from the Original Indentures

A. Section 9.02(a) Exception

In seeking to delete section 3.08 from the original indentures, plaintiff

attempting to remove its obligation to repurchase the notes from electing holders fof

“Purchase Price” on three specific interim “Purchase Dates”. The Trustee first arg
that deletion of section 3.08 from the original indentures by majority consent wo
violate section 9.02(a), which requires unanimous consent to “change the St
Maturity of the principal.” “Stated Maturity” is defined in the indentures to mean “th
date specified in such Security as theefi date on which an amount equal to the
Principal Amount of such security is due and payable.” The Trustee argues that bed
the “Purchase Dates” are fixed dates on which the principal may become due
payable from plaintiff, they fall within the definition of “Stated Maturity”, and thus thg

proposed change to those dates (by way of deletion) requires unanimous tonsent

*Neither party argues that the indentures are ambiguous, and the parties agre
the indentures may be construed by the Court as a matter oSkavPublic Serv. Co.
of Okla. v. Burlington N. R.R. Go53 F.3d 1090, 1096 (10th Cir. 1995) (“The

(continued...)
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The Court does not agree that “Stated Maturity” as used in the exception in

section 9.02(a) includes the “Purchase Dates” set forth in section 3.08. The defin

of “Stated Maturity” does not make any reference to the three “Purchase Dates” (or

tion

any

other dates on which plaintiff may become required to pay holders the principal under

other provisions of the indentures), but refers only to “the fixed date” when the princi

“Is” (and not “may become”) due and payable; thus, “Stated Maturity” plainly refers

pal

to

the single date (in 2023) at the end of each note’s term (notwithstanding the boilerplate

provision in the indenture that words in the singular include the plural). Thi

S

interpretation is confirmed by the indentures’ consistent treatment of the “Stafed

Maturity” and the “Purchase Dates” as distinct concepts. For instance, section 4.08,

which relates to outstanding securities, refers to the “Redemption Date, Purchase |

Repurchase Change in Control Purchase Date or Stated Madritye case may be

(Emphases added.) Similarly, section 6.01(b) defines an “Event of Default” to incl

plaintiff's default “in the payment of the Principal AmouyRedemption Price, Purchase

Priceor Repurchase Change in Control Purchase Price . . . when the same becoms

and payable at its Stated Maturitypon redemption, upon declaratiavhen due for

repurchase by the Compamy otherwise.” (Emphases added.) Section 11.01(:

3(...continued)
interpretation of an unambiguous contrac iguestion of law to be determined by the
court and may be decided on summary judgment.”) (citations omistee alsdHunt
Ltd. v. Lifschultz Fast Freight, In889 F.2d 1274, 1277-78 (2d Cir. 1989) (noting tha
interpretation of unambiguous contract is matter of law for the court and setting out N
York law for contract interpretation).
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guarantees payment in full “when due, whether at Stated Matoyigcceleration, call

for redemption,_upon a Purchase Natiee Repurchase Change in Control Offer,

purchase or otherwise.” (Emphases added.) Finally, the notes themselves provid

payments “in respect of the Redemption Price, Purchase Repeirchase Change in

Control Purchase Price and the Principal Amount at Stated Maasitige case may.be

(Emphases added.) These provisions refute any suggestion that “Stated Maturity”
intended to included the three “Purchase Dates” set forth in section 3.08, for the re
that payment of the principal at the “Stated Maturity” and payment of the “Purchg
Price” on the “Purchase Dates” are consistently stated and treated as separate and g
payment obligations.

The exception in 9.02(a) requiring unanimous holder consent expressly app

to a change in the “Stated Maturity”, but it does not also apply to a change in

e for

was

ASon

NSe

istinct

lies

the

“Purchase Dates”. That omission must be given force, in light of the fact that in other

places the indentures explicitly refer to both the “Purchase Dates” and the “St3
Maturity” when inclusion of both types of payment dates are inten8ed, e.gln re

New York City Asbestos Litjig838 N.Y.S.2d 76, 80 (N.Y. App. Div. 2007) (applying
expressio uniusanon of contract construction, by which the expression of one thi
implies the exclusion of the other). The Court thus concludes as a matter of law
section 9.02(a) does not require unanimous consent for the deletion of section 3.0

B. Compliance with Section 6.07

In its original brief in opposition to gintiff’s motion and insupport of its own
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motion, the Trustee argued that the deletion of section 3.08 without unanimous cor{sent

would violate section 6.07, which largely tracks the language of section 316(b) of|the

Trust Indenture Act ("TIA”), 15 U.S.C. 8 77ppp(b). Section 316(b) of the TIA providg
as follows:

Notwithstanding any other provision of the indenture to be qualified, the
right of any holder of an indenture security to receive payment of the
principal of and interest on such indenture security, on or after the
respective due dates expressed in such indenture security, or to institute
suit for the enforcement of any such payment on or after such respective
dates, shall not be impaired or affected without the consent of such holder

S

Id. Inits original brief, the Trustee argued that deletion of the repurchase provisions of

section 3.08 would violate both the statute and section 6.07 of the indentures becalise it

would impair or affect the holders’ right to receive payment of the principal on or after

the “due dates” expressed in the security—namely, the “Purchase Dates” set for
section 3.08—without unanimous consentitdrreply brief, however, submitted after

plaintiff's own reply brief, the Trustee argues for the first time that, whether or not {

deletion would violate TIA 8 316(b), the deletion would violate section 6.07 of the

indentures, which specifically prohibits impairment of a holder’s right to recei
payment of the “Purchase Price” without consent.

In light of this new argument, plaintiff has filed a motion seeking leave to respq|

hin

he

e

nd

to the Trustee’s reply brief (Doc. # 31). The Court agrees with plaintiff that the

Magistrate Judge’s order that set a schedule for the summary judgment brie
contemplates only three rounds of briefing—summary judgment motions and suppor
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briefs by a certain date, response briefs by a second date, and reply briefs by a
date—and that the Trustee’s reply brief (submitted after reply due date) therefore ha
been authorized. In light of that fact and the new argument raised by the Trustee i
unauthorized brief, the Couwgt ants plaintiff's motion for leave, and it has considered
the supplemental arguments submitted by plaintiff. Moreover, because plaintiff hag
moved to strike the Trustee’s reply brief (or its cross-motion for summary judgmel
because plaintiff has now had the opportunity to respond to the Trustee’s argument
because the argument has merit and is dispositive, the Court deems it approprid
consider the Trustee’s new argument based on section 6.07.

The Court agrees with the Trustee that section 6.07 prohibits the deletior

third
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section 3.08 without unanimous consent of the holders. Although TIA 8 316(b) reflers

only generally to impairment of the right to receive payment of the principal after “d
dates” in the security, section 6.07 expressly prohibits impairment of the right to rece
the “Purchase Price’'See Brady v. UBS Fin. Servs., If&38 F.3d 1319, 1325 n.8 (10th

Cir. 2008) (“While 8 316(b) is mandatory for any qualified indenture, an indenture

ue

bjve

ay

provide the bondholders with rights in excess of those guaranteed by 8 316(b).”) (citing

15U.S.C. 8 77rrr(b)). Under the indentures, the term “Purchase Price” refers only tg

principal received upon repurchase at the holder’'s election under section 3

Elimination of the right to receive ¢h*Purchase Price” under section 3.08 would o

course impair or affect the holders’ right to receive the “Purchase Price” for purpose

the
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section 6.07. Therefore, deletion of section 3.08 requires unanimous consent of
holders.

Plaintiff argues that, by this logic, the Trustee should also have objected to
deletion by majority consent of section 3.09 of the indentures, which allows a holde
receive the “Repurchase Change in Control Purchase Price” in the amount of]
principal in the event of a change in control of plaintiff, because section 6.07 g
expressly applies to the “Repurchase Change in Control Purchase Price”. Plaintiff

suggests that the Trustee’s position in the litigation is inconsistent with its sign

the

the
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supplemental indentures that deleted section 3.09 without unanimous consent. Plgintiff

has not established, however, that the Trustee should be estopped or otherwise I
barred from enforcing the clear terms of section 6.07 of the indentures as they relg
section 3.08. The Trustee may or may not be subject to liability to the holders
improperly agreeing to the deletion of section 3.09 (assuming that such agreems
irrevocable), but that possibility does not negate the necessary effect of section 6.
this case.

Accordingly, the Court concludes that section 6.07 of the indentures prohibits

deletion of section 3.08 without unanimous consent. Because plaintiff did not obif
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such consent, the Trustee was not required to sign supplemental indentures omijtting

“Contrary to plaintiff's argument, section 6.07 does not apply only to changestt
impair or affect theamountof payments from plaintiff; rather, the provision clearly
applies to changes that affect thght to receivecertain payments, including the
“Purchase Price”.

hat




section 3.08, and the Trustee is awarded summary judgment on plaintiff's declaratory

judgment action to that extent.

C. Compliance with Section 316(b) of the TIA

The Court further concludes that, regardless of the broader terms of section

of the indentures, TIA § 316(b) would also apply here to prohibit deletion of section 3}

without unanimous consent. As noted above, that statute prohibits the impairment|
holder’s right to receive payment of the principal after the “due dates” without t
holder’'s consentSeel5 U.S.C. § 77ppp(b). The Court agrees with the Trustee th
because the holders have the right to receive payment of the principal on the “Purg
Dates” under section 3.08 of the indentures, those dates are “due dates” within
meaning of TIA § 316(b).

Plaintiff argues that the payments under section 3.08 should not be consid
“due dates” for purposes of TIA § 316(b) besathey are not absolute, but rather arg
contingent on a triggering event, namely the holder’s election and compliance V
section 3.08’s notice and delivery requirements. The Court rejects this argument. F
the point of view of the holder, section 3.08 grants the holder an absolute right to rec
the principal on the “Purchase Dates”. The faat the holder is required to take certain
actions, entirely at his own discretion, does not distinguish the “Purchase Dates” f
the “Stated Maturity” at the end of the term or any other payment date, at which timeg
holder must, under the terms of the notes, take the additional step of surrenderin
securities in order to receive payment.
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Although relevant caselaw appears sparse, this interpretation is consistent with
the court’s ruling iNJPIC & Co. v. Kinder-Care Learning Centers, In€¢93 F. Supp.
448 (S.D.N.Y. 1992). Under the indentures at issWIC, the issuing company was
required to repurchase notes, at the holders’ option, during buy-back periods assodiated
with certain fixed dates.See id.at 450. The court rejected the issuing company’s
argument that TIA 8 316(b) should not apply to that repurchase oblig&maid at
454-56. The court noted that the securities did not contain any limitation on what wquld
gualify as a payment of principal for purposes of TIA 8§ 316(b), and that the securities
simply provided alternative mechanisms (the repurchase provision and the provision for
payment at the maturity date) pursuant to which the principal may become p&Seable.
id. at 455-56. The court concluded that the repurchase right was essentially a deqand
obligation in favor of the holder to be exercised at fixed dates at the holder's gole
discretion, and thus qualified as a right to receive payment of the principal after a “due
date” to which TIA § 316(b) would applySee idat 456. In so concluding, the court
noted that the legislative history and commentary “tends to evince Congress’ intet to
have Section 316(b) interpreted so as to give effect to the absolute and uncondit{onal
nature of the right to payment it affords a Secruity-holdeld” at 455 (citations
omitted).

Similarly, in the present case, section 3.08 of the indentures gives the holders$ the

right, at their discretion, to receive paymehthe principal at certain fixed “Purchase

v}

Dates”. Under the reasoning @PIC, which this Court finds persuasive, those date
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represent “due dates” on which the holders have the right to receive payment of

the

principal, such that TIA § 316(b) applies to require unanimous consent to the remgval

of that right.
Plaintiff attempts to distinguisbPIC by noting that the particular due date af

issue had already occurred in that caseti®iCourt does not find that distinction to be

relevant to th&JPIC court’s reasoning or decision. Plaintiff also citeMttMahan &

Co. v. Wherehouse Entertainment, J8&9 F. Supp. 743 (S.D.N.Y. 1994jf'd in part

and rev'd in part on other ground65 F.3d 1044 (2d Cir. 1995), and urges the Court tp

follow that case to the extent that it is in “tension” WiRIC. InMcMahan the holders
could elect to receive payment upon the triggering event of a merger that was
approved by a majority of independent direct@se idat 745-46. The court rejected
the argument that TIA 8§ 316(b) applied to that right of the holders, based on
following reasoning:

Section 316(b) pertains to events of payment default where a company has
failed to pay out on an indenture security after its maturity date or after an
explicit date on which it has come due—in other words, when the right to
payment becomes absolute and unconditioBaé UPIC793 F. Supp. at

455 (discussing legislative history of § 316(b)).

The only date of payment explicitly stated in the Debenture on
which the right to payment becomes unconditional is the maturity date,
July 1, 2006. Plaintiffs do not seek to enforce payment on the Debentures
on or after this date; therefore, § 316(b) is not applicable to the instant
situation. Plaintiffs’ right to tender prior to the due date expressed in the
Debenture is analogous to an acceleration of payment of principal and
interest, the time of which is not certain and, indeed, may never come. . .
. This reasoning holds true for the conditional right to tender, which is
subject to a decision by the “Independent Directors,” prior to the
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Debentures’ due date.
Id. at 748 (footnote omitted). Plaintiff thus argues that, ukiddiahan any conditional
right to payment—including the right afforded by section 3.08, which requires t
holder’s election—does not implicate TIA § 316(b).

The Court does not agree thi#1C andMcMahanare in tension, however. The
court inMcMahanactually citedJPIC with approval and then distinguisheéIC in
a footnote as follows:

The securities inPIC] became due and owing within a specific time

period after a date certain and specified in the securBiegUPIC], 793

F. Supp. at 450. Thus, 8 316(b) applied in that situation.
Id. at 748 n.6. Thus, thdcMahancourt concluded that, because the securities in i
case did not provide for payment at a specified date certadiddbe securities in
UPIC, TIA 8§ 316(b) did not apply. In thisgard, the present case is more akidRiC,
as section 3.08 of the indentures specify dates certain, the “Purchase Dates”, on v
the holders have the absolute right to receive payment of the principaicafahan
therefore does not favor a contrary result here.

Accordingly, even if the Trustee’s newly-raised argument based on section 6
of the indentures were not considere@, @ourt would nonetheless conclude that TIA
8 316(b) prohibits the deletion of sewrti 3.08 of the indentures without unanimous

consent, and the Trustee is entitled to summary judgment on plaintiff's claim as it rel

to the deletion of section 3.08 on that basis as well.
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1. Deletion of Section 5.01 from the Original Indentures

Plaintiff also seeks by majority consent to delete section 5.01 of the indentu

which provision bars plaintiff from merging or transferring substantially all of its ass¢

unless the surviving entity (other than plaintiff) assumes plaintiff's obligations under
notes and indentures. The Trustee argues that such deletion must be by unani
consent under TIA § 316(b) and section 6.07 of the indentures because it would i
the holders’ right to payment on the notes aodld impair their right to institute suit

to enforce the payment obligation. The Trustee further argues that the deletion of se

5.01 would violate section 9.02(d) of thedentures, which also requires unanimous$

consent for an amendment that impairs the right to institute suit to enforce the payr
obligation®
The Trustee’s basic argument under the statute and these provisions of

indentures is that if plaintiff could merge or transfer its assets without assumption of
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payment obligation by the transferee entity, the holders would be denied direct recourse

against the transferee for payment on the notes. The Trustee does not adeqt
explain, however, how that possibility presently affects the holders’ legal rights

receive payment from and to institute suit against plaintiff, who would remain obliga

lately
to

ed

*Neither party has suggested any basis for construing or applying these provisjions

of the indentures any differently from the construction or application of TIA 8§ 316(b)
it relates to the deletion of section 5.(Bee, e.gFederated Strategic Income Fund v.
Mechala Group Jamaica Ltd1999 WL 993648, at *5-7 (S.D.N.Y. Nov. 2, 1999)
(applying together TIA 8§ 316(b) and similar provision in the security).
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under the notes and indentures if such a transfer did occur.

As authority for its position, the Trustee citesderated Strategic Income Fund
v. Mechala Group Jamaica Ltd1999 WL 993648 (S.D.N.Y. Nov. 2, 1999). In
Federated the challenged amendments would have resulted in a restructuring ur
which the issuer would have transferred ait®assets to subsidiaries and all guarantor
would have been eliminatedSee id.at *6-7. The court concluded (after noting the
paucity of relevant caselaw) that the amendments likely impaired or affected the holg
right to sue for payment and thus likely violated TIA § 316(b) (for purposes of
preliminary injunction) because “as a practioatter” a holder would not be able to
seek recourse either from the “assetless [issuer] or from the discharged guar8etors.
id. at *7. Thus, the Trustee in the present case seems to be arguikgtteratedhat
the deletion of section 5.01 requires unanimous consent because the holders may
difficulty recovering from plaintiff in the event that it ever transfers its assets.

The Court is not persuaded by the Trustee’s citatiodfetterated First, the
Trustee has not shown how circumstancessandar in this case. For instance, the

Trustee has not shown that, under the amendments approved by a majority o

der

[}

ers

have

f the

holders, plaintiff is in fact divesting itself of all of its assets, thereby threatening the

holders’ ability to recover payment under the notes from plaintiff. Nor has the Trus
shown that holders would no longer have any recourse against the notes’ guarar
Thus, there is no basis to conclude in this case, &stleratectourt did in its case, that
the amendments necessarily leave the holders with no practical ability to recq
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payments due under the notes.

Second, the Court finds more persuasive the reasoning of the ctMagtan
Asset Management Corp. v. Northwestern Corp. (In re Northwestern C2it8.B.R.
595 (Bankr. D. Del. 2004). Inagten the court rejected the argument that the issuin
company’s insolvency impaired the holders’ rights to receive payment in violation
TIA 8 316(b), as follows:

[The statute] applies to the holdet&gal rights and not the holder’'s

practical rights to the principal and interest itself. Plaintiffs’ legal rights

were not impaired. Again, there is no guarantee against default.

See idat 600 (emphases in original). Moreover, the Tenth Circuit has quoted this s:
language fronMagtenrelating to TIA 8§ 316(b) with approvabeeBrady v. UBS Fin.
Servs., InG.538 F.3d 1319, 1326 n.9 (10th Cir. 2008)tHe present case, whatever its
affect on the holders’ ultimate ability to recover their investment, the deletion of sect
5.01 does not affect the holdelkegal rightsto receive payments from plaintiff or the
guarantors or to institute suit to enforce those payment obligations. Msagtencourt

and the Tenth Circuit have observed, TI181%(b) does not provide a guarantee agains

the issuing company’s default or its ability to meet its obligations. Accordingly, the
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that the deletion of section 5.01 might make it more difficult for holders to receiyve

payment directly from plaintiff does not mean that the deletion without unanimg
consent violates TIA § 316(b), and theutt believes that the Tenth Circuit would so
rule.

Therefore, the Trustee’s motion for summary judgment is denied as it relate
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the deletion of section 5.01 of the indentures, and plaintiffis awarded summary judgment

on its claim for a declaratory judgment requiring the Trustee to sign suppleme

indentures that do not include that provision.

IT IS THEREFORE ORDERED BY THE COURT THAT plaintiff's motion for
leave to respond to defendant Trustee’s summary judgment reply memorandum (

# 31) isgranted.

ITIS FURTHER ORDERED BY THE COURTHAT the parties’ cross-motions
for summary judgment (Doc. ## 20, 26) granted in part and denied in part, as set

forth herein. Plaintiff's motion is granted and defendant Trustee’s motion is denied W

ntal

DocC.

/ith

respect to the deletion of section 5.01 from the original indentures. Judgment is awgrded

to plaintiff on its claim for a declaration that defendant Trustee is required to s

agn

supplemental indentures without original section 5.01. Defendant Trustee’s motion is

granted and plaintiff's motion is denied with respect to the deletion of section 3.08 fr
the original indentures, and judgment is ateal to defendant on plaintiff's claim as it

relates to that deletion.

IT IS SO ORDERED.

Dated this 1st day of July, 2010, in Kansas City, Kansas.

17

om




18

s/ John W. Lungstrum
John W. Lungstrum
United States District Judge




