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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

ELEANOR LEWIS, )
)

Plaintiff, )

)

V. ) CaséNo. 10-CV-2109JWL/DIW

)

WYANDOTTE/LEAVENWORTH )
AREA ON AGING, ET. AL., )
Defendant. )

)
)

MEMORANDUM AND ORDER

Plaintiff Eleanor Lewis filed thipro seaction to assert violations of her due
process rights stemming from changes madetdhome-based health care, allegedly
made without her consent. This mattemes before the Court on a Motion to Quash
Service and a Motion to Dismiss brouglytthe Unified Government of Wyandotte
County/Kansas City, Kansas (hereinaftenflied Government”and defendant Rik Van
Dyke (doc. #12). According tdefendants, plaintiff's coni@int must be dismissed for
insufficiency of process and service of pss under Fed.R.Civ.P. 12(b)(4) and (5) and
for lack of subject matter jisdiction under Fed.R.Civ.P. 19(1). Also before the Court
Is a motion by Ms. Lewis reqstng that the Court enter a default judgment against
defendant Stacy Headd (doc. #14), based ymrHeadd's failure to timely respond to
the Complaint. For the reasoset forth below, the Court grantspart and denies in part

the Motion to Quash Servica@ Motion to Dismiss. Th€ourt grants the Motion to
1
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Dismiss filed on behalf ahe Wyandotte/Leavenworth éa Agency on Aging, but
grants Ms. Lewis until August™2010 to file an amendemmplaint adding the proper
party as a defendant. The Court deniesMb&on to Quash defendaRik Van Dyke, as
the defendant has misapprehended the b@asis which Ms. Lewis has sued him. The
Court denies Ms. Lewis’s Mion for Default Judgment because Ms. Lewis has not

established that Ms. Stacy Heldakas any authority to providiee relief Ms. Lewis seeks.

A. Subject Matter Jurisdiction

The Unified Government of Wyandot@ounty/Kansas CityjKansas moves to
dismiss the complaint fdack of subject matter jurisdiction. Ms. Lewis named in her
complaint as a defendathie Wyandotte/Leavevorth Area Agency on Aging
(hereinafter “the Agency”). According tbe Unified Governmd, the Agency is a
department within the Unified Governmemiddacks the capacity &ue or be sued.
Accordingly, the Unified Government cias that this Court lacks subject matter

jurisdiction.

Absent a specific statute, subordinate gowemntal agencies do not have the capacity
to sue or be sued-ugate v. Unified Gov't of Wyalotte County/Kansas City, Kansas
161 F.Supp.2d 1261, 12¢b. Kan. 2001).See also Lindenman v. Umsche&l@5 Kan.
610, 628, 875 P.2d 964, 977 (1994) (citihopkins v. State237 Kan. 601, 606, 702 P.2d

311 (1985)). The Agency must therefore haatusdry authorization to sue or be sued in
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order for Ms. Lewis to bring an action agaiits The Court has not found any statutory
authority for area agencies on aging, sucthad/VNyandotte/Leaveravth Agency, to sue
or be sued,e=2K.S.A. 8 75-590%t seqand Ms. Lewis has not direed the Court to any
such authority. Thus, the Court concludes thatAgency is not a proper defendant, and
Ms. Lewis should instead hageed the Unified Governmengee Fugatel61

F.Supp.2d at 1266 (explaining that the rdfGovernment of Wyandotte County/Kansas
City, Kansas is responsible as a mattdawof for any actionable misconduct by the
Sheriff's Department, which likewise lackse capacity to sue or be sued) &vidght v.
Wyandotte County Sheriff's Depd63 F.Supp. 1029, 1034 (D. Kan. 1997) (explaining
that the Wyandotte County Sheriff's Departmismiot capable of being sued, and that
the plaintiff should insteadave brought the lawsuagainst the Board of County

Commissioners of Wyandotte Countyting to K.S.A. § 19-105).

Although the Unified Government seeks dissal of Ms. Lewis’s complaint on this
basis, the Court recognizes titdtas an obligi&on to hold goro selitigant’s pleadings to
a less stringent standar8ee Hall v. Bellmgr935 F.2d 1106, 1110 ({@ir. 1991)*

Moreover, the Court has the discretion to gjteave to amend under Fed.R.Civ.P. 15(a),

! The Court also recognizes thmb selitigants are not excusétbm complyng with the
procedural rulesMurray v. City of Tahlequat812 F.3d 1196, 1200 n. 3 (1Cir.)
(“Although we liberally construe pro se pleags, [the party’s] pro se status does not
relieve him of the obligation toomply with procedural rul€§. Moreover, it is not “the
proper function of the district court assume the role of advocate for e selitigant.”
Hall v. Bellmon 935 F.2d 1106, 1110 (£@ir. 1991). However, the Tenth Circuit has
also instructed thafgro selitigants are to be given reasable opportunity to remedy the

defects in their pleadings.Id. at 1110, n. 3.
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and leave to amend “shall be freely given when justice so requisesfMiller v. Bd. of
Educ. of Albuquerque Public Schadi$5 F.3d 1232, 1249 (ir. 2009) (citingZenith
Radio Corp. v. Hazeltine Research, IOl U.S. 321, 330, 98.Ct. 795, 28 L.Ed.2d 77
(1971)). See alsd-ed.R.Civ.P. 15(a)(2). In ligltf Ms. Lewis’s mistake in naming the
proper party, the Court grants her leavarteend her complaint to name the correct

defendant

B. Service of Process

Defendant Rik Van Dyke moves to quash s@nand to dismiss for insufficiency of
service of process under Fed.R.Civ.P. 12(b)(5). Mr. Van Dyke, the Program Coordinator
for the Wyandotte/Leavevorth Area Agency on Aging, veaserved by Ms. Lewis at his
business address, at 1300 Nortff Béreet, Suite 100, Kansas City, Kansas 66112.
Defendants assert that Mr. Van Dyke was sodus individual capacity and that service
at his business address was therefore insufficient, Gwhgrer v. United State?341
F.Supp.2d 1270, B2 (D. Kan. 2003)aff'd, 78 Fed. App’x 687 (beir. Oct. 17, 2003)

(unpublished opinion).

2 The Unified Government and defendant \layke argue that dismissal is warranted
even if Ms. Lewis has intended to sethie Unified Government as a municipality,
because Ms. Lewis did not serve the Ageimcgny manner permissible for serving a
municipality under Fed.R.Civ.R(j)(2)(A) or K.S.A. § 60304(d). However, Ms. Lewis
clearly did not understanddgmeed to name as defendant or serve the Unified
Government, and therefore couldt have been expectedderve the Agency as if it
were the municipality. Thus, the Court Egethis argument. However, Ms. Lewis will

have to properly serve any amended complgmain the new, properly named defendants.
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“A Rule 12(b)(5) motio...challenges the mode or lack of delivery of a summons and
complaint.” Queen v. Feder2005 WL 1941693, at *1@. Kan. Aug. 12, 2005)
(quotingBlue Ocean Lines v. Universal Process Equip., @93 WL 403961, at *4
(S.D.N.Y. Oct. 7, 1993)). “Obgtions to the sufficiency girocess ‘must be specific and
point out in what manner the plaintiff has fdile satisfy the servecprovision utilized.™
Id. (quotingO’'Brien v. R.J. O'Brien & Assogc998 F.2d 1394, 1400 Tir. 1993)).
“When [a] defendant challenges the suffiagrof service of process, the burden of
proof is on the plaintiff to showhe adequacy of service.Td. (quotingBlue Ocean
Lines 1993 WL 40396,1at *4). Apro separty is not relieved of her obligation to

comply with the sevice of process requirements under Fed.R.Civ.Rd4(citing

DiCesare v. Stuaytl2 F.3d 973, 980 ({0Cir. 1993)).

Ms. Lewis has not clearly specified whethee slues Mr. Van Dyke in his official or
personal capacitySee Cornforth v. Univ. @klahoma Bd. of Regent363 F.3d 1129,
1132 (16" Cir. 2001) (noting that the complaidid not clearly specify whether claims
were brought against an official in his indluial or official capacity where the complaint
merely described the officials “an individual.”). Where the complaint does not clearly
indicate whether an official is being suedhis individual or offical capacity, or both,
“the determination must be made by revimyvthe course of the proceedingsHouston
v. Reich 932 F.2d 883, 885 (ftCir. 1991) (quotind<entucky v. Graham473 U.S. 159,
167 n. 14 (1985)). In the mmrandum accompanying their tiam, the defendants assert

that Mr. Van Dyke and Ms. Stacy Headd were sued in their individual capacities, and Ms.
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Lewis did not respond by asserting othise. However, Ms. Lewis seeks only
declaratory or injunctive relief, clearly stating in the complaint that she does not seek any
damages. Although therens Eleventh Amendment bt entertaining individual
capacity claims for prgective injunctive relief,see Cornforth263 F.3d at 1134-35, the
relief Ms. Lewis seeks may be obtained agaMr. Van Dyke and Ms. Headd only in
their official capacities See Hill v. Shelande®24 F.2d 1370, 1374 {TCir. 1991)
(“[IInjunctive relief against a state official mde recovered only ian official capacity
suit.”) andSmith v. Plati56 F.Supp.2d 1195, 1203 (D. Colo. 1998)'d, 258 F.3d 1167
(10" Cir. 2001) (noting that the plaintiff could not obtain the injunctive relief requested
against a state official su@dhis individual capacity) See also Ex parte YouriZ)9

U.S. 123, 159-60, 28 S.Gt41, 52 L.Ed. 714 (1908) artéreen v. Mansoyid74 U.S. 64,
68, 106 S.Ct. 423, 88 L.Edd 371 (1985) (finding thahe Eleventh Amendment does
not bar a state official from bey sued in his official caudty for prospective injunctive
relief “designed to end a continuing violatiohfederal law”). Thus, the Court liberally
construes Ms. Lewis’ero secomplaint as asserting akas against Mr. Van Dyke and

Ms. Stacy Headd only in éir official capacities.

The argument of improper service by theifid4d Governmentiad Mr. Van Dyke was

predicated upon the nmplaint alleging only individuatapacity claims. Had Ms. Lewis

® Eleventh Amendment immunilso does not bar an actiftox damages against a state
official in his individual capacity, nor an actiagainst the official in his official capacity
for prospective injunctive or declaratory reliee Cornforth263 F.3d at 1132 and
Robinson v. Kansag95 F.3d 1183, 1188 (1@ir. 2002).
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asserted individual capacity claims, service of process at Mr. Van Dyke’s place of
business would not have been mopnder Fed.R.Civ.P. 4(efee Scherer v. United
States241 F.Supp.2d 1270, 82-82 (D. Kan. 2003)ff'd, 78 Fed. App’x 687 (10Cir.
Oct. 17, 2003) (citindpespain v. Salt Lake Area Metro Gang UidiB F.3d 1436, 1438
(10" Cir. 1994)). See alsdulcher v. City of Wichita445 F.Supp.2d 1271, 1275 (D.
Kan. 2006) (service not proper where thaimtiff served the defendant, a municipal
official, at his place of business). Howevas,explained above, the Court construes the
complaint as alleging only offial capacity claims againstr. Van Dyke; thus, the Court
rejects the basis for the Motion to Quasihvi®e. Consequently, the Motion to Quash

Service and Motion to Dismiss is deniaslto defendant Rik Van Dyke.

C. Motion for Default Judgment

Ms. Lewis requests that this Court erdedefault judgment against defendant
Stacy D. Headd, as she was servedlanch 17, 2010 and kayet to respond.
Fed.R.Civ.P. 55(a) allows amtry of default against a panvhen that party has “failed
to plead or otherwise defend” itself. Followiagtry of default by th clerk, Fed.R.Civ.P.

55(b)(2) permits a districtomrt to enter default judgmeht A trial court is vested with

4 Thus, Rule 55 envisions a two-step processlitaining a default judgment. “First, the
party wishing to obtain a default judgmentshapprise the court that the opposing party
has failed to plead or othereislefend by requesting ‘by affidavit or otherwise’ that the

clerk enter default on the docket. Fed.R.Bi55(a). Secondbllowing an entry of

default by the clerk, ‘the party entitledagudgment by default sthapply to the court
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broad discretion in deciding whethe enter a default judgmentGalloway v. Hadl

2008 WL 5109758, at *1 (D. Kan. Dec. 2, 2008) (cittagandbouche v. Clan¢y25

F.2d 1463, 1468 (1bCir. 1987)). Exercising this discretion, the Court concludes that
Ms. Lewis must not be granted a default jondgt at this time. Ms. Lewis seeks only
injunctive or declaratory relief, as she stateker First Amendd Complaint (doc. #5)
that she seeks for the Court(ig order the defendants to retuMs. Lewis back to a self-
direct form of home-basechlth care, (2) appoint a gdan ad litem to protect her
interests as against the dedants, (3) order that Stacy Headd be removed from her
position as Ms. Lewis’s case manager, ana(der the reappointment of Ms. Lewis’s
grandson as the individual responsibletfandling her home-based health care. Ms.
Lewis has not shown that Ms. Headd, aaaanager, would have the power to do any
of the things that Ms. Lewis requests. Egample, there has been no showing that Ms.
Headd would have the authority to change the status of Ms. Lewis’s home-based health
care back to self-direct. Thersa deficiency also exists &sthe other forms of relief
requested. The Court thus denies Ms. Is&sumotion to enter default judgment against

Ms. Headd.

therefor.” Fed.R.Civ.P. 55(b)(2).Williams v. Smithsqrb7 F.3d 1081 (Table), 1995 WL
365988, at *1 (10th Cir. June 20, 1995) (citMgehan v. Snow52 F.2d 274, 276 (2nd
Cir. 1981)). Here, Ms. Lewis has not soufgrtthe clerk to enter default under
Fed.R.Civ.P. 55(a); thus, the Court mdshy the motion on this basis as welkee
Cincinnati Ins. Co. v. Pro Data Svcs., In2002 WL 923930, &tl (D. Kan. Apr. 18,

2002) (“While this is merelg procedural step in the pess toward obtaining a default
judgment, in this case it has not yet occurrbtstead, plaintiff skipped directly to the
second step of the process and moved fofauttgudgment. Only after both steps occur

can the court enter a default judgmenhus, the motion must be denied.”)
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IT ISTHEREFORE ORDERED BY THE COURT THAT the Motion to
Quash Service and Motion Rismiss (doc. #12) igranted in part anddenied in part,
as set forth herein. Ms. s is granted until August™ 2010 to file an amended
complaint to name the proper defendant. Ms. Lewis’s Motion to Enter Judgment by

Default Against Defendant &ty Headd (doc. #14) ¢enied.
IT ISSO ORDERED.

Dated this 9th day of Jul2010, in Kansas City, Kansas.

John W. Lungstrum
Unhited States District Judge



