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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

VISION MARKETING RESOURCES, INC.,
Plaintiff,

CIVIL ACTION

V.

No. 10-2252-KHV

McMILLIN GROUPS, LLC, et al.,
Defendants,

V.

WELLSFARGO BANK, et al.,

Garnishees.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

MEMORANDUM AND ORDER

Vision Marketing Resources, Inc. broughit against McMillin Groups, LLC and James

L. McMillin, alleging breach of contract and fraudulent misrgprgation. Defendants

~—~+

defaulted, and plaintiff commenced garnishmemicpedings to collect the resulting judgmer
Plaintiff now seeks the entijadgment from Wells Fargo Banthe garnishee, because it failed

to timely answer one of two garnishment oedeSee Motion For Judgment Against Garnishee

(Doc. #36) filed December 2, 2014. This mattemes before the Court on the Report And

Recommendation (Doc. #48) whidhagistrate Judge Teresadames filed March 4, 2015, and

Plaintiff's Objections To Magitrate’s Report And Recommetnidas (Doc. #54) filed March 16,

2015. For the reasons set forth below, the Couerrules plaintiff's objections and denies
plaintiffs motion for judgment for substanliia the reasons stated in the Report And

Recommendation (Doc. #48).
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|. Factual And Procedural Background

On July 21, 2010, plaintiff filed a motion folefault judgment against defendants. S

Plaintiff’'s Motion For Default Judgment WitMemorandum In Support (Doc. #9). The Cou

sustained the motion in part and on August 31, 286cted the clerk to enter default again

defendants under Fed. R. Civ. P. 55(a). Besorandum And Order (Doc. #10) at 3. O

January 31, 2011, the Court sustdin@aintiff's motion for defali judgment, and directed the
clerk to enter judgment against defendanténsum of $101,500.00 sompensatory damages

and $101,500.00 in punitive damages, plus interest and costs. See Order (Doc. #15); JU

In A Civil Case (Doc. #16).
A. Service Of Writs, Responses And Motion For Default
On November 11, 2014, plaintiff filed applians for writs of garnishment to Wells
Fargo on the accounts of “McNén Group, LLC (a/k/a/ Bluewatéerrading, Inc.)” (hereinafter

“Bluewater”) and “McMillan Group, LLC (a/k/@8Buffalo Nickel Trading, LLC)” (hereinafter

“Buffalo Nickel”). See Plaintiff's Applicabn For Writ Of Garnishment (Doc. #27), at 1;

Plaintiff's Application For Writ Of Garnishent (Doc. #28), at 1. On November 12, 2014, t

Clerk issued the writs and ordeasd filed service packets, whiconsisted of the papers whic

plaintiff had provided pursant to D. Kan. Rule 4.1.See Writ Of Garnishment (Doc. #29); Wri

Of Garnishment (Doc. #30).

! Rule 4.1, which authorizes service ob@ess in accordance with state practig

states as follows:

Where the Federal Rules of Civil Prdcee authorize serse of process in
accordance with state practice, the partseeking such service must give the
clerk: (1) forms of all necessary orde() sufficient copies of all papers to
comply with state requirements; and (3) specific instructions for making service.
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Plaintiff took responsibility for service and filedentical returns of service for both writ
on November 17, 2014. Both returns afvéee indicated service as follows:

4) Return Receipt Delivery. By mailing on the 15th day of November,
2014, a copy of the garnishment order alorit wvo copies of the answer form
to the following persons at the following address:

Name: lllegible on returned green card
WELLS FARGO GANK [sic]

5301 W. 95th STREET

OVERLAND PARK, KS 66207

/s/ Lindsay A. Stamper 11/17/14
Name Date

Return Of Service (Doc. #32); Return Of Service (Doc. #33). The returns indicated the d
mailing. The date of delivery is the operative date of service, rmwewd the returns are
ambiguous in that regard: the “date” line coubhdlicate the date of tieery, the date of the
return, or some other date altogethePlaintiff did notattach green cards or any other eviden
of the date of delivery as reged by K.S.A. § 60-303(c)(4).

On December 1, 2014, the Clerk filed the Wells Fargo response to the Buffalo N

writ. The response was in the form of a letlated November 18, 2014 which referenced f{

2 The Federal Rules of Civil Procedurelaurize service of mrcess in accordance

with state practice, and Kansas civil procedoeemits service by return receipt delivery. S¢
Fed. R. Civ. P. 4(h)(2)(A) (may serve corgton, partnership or association in mann
prescribed by Rule 4(e)(1) for serving individu&ed. R. Civ. P. 4(e)(1) (may serve individua
by following state law for semg summons); K.S.A. 8§ 60-30) (procedure for service by
return receipt delivery on corporation, partigps or limited liability company); see als(
K.S.A. 8 60-732 (order of garnishment and answer forms served on garnishee in same ma
process served pursuant to K.S.A. 88 60-30duph 60-313). Under K.S.A. 8§ 60-303(c)(3
service is complete upon deliyeof the sealed envelope.

As noted, here, the date on the returns d¢aefer to the date of delivery, becaus
otherwise the date of service n®t found on the returnsOr it could indcate the date when
Stamper executed the returns. Stamper signedfigavit at the bottom of the form, which sh
dated November 17, 2014.
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case number and stated that it held $285.00. Igtker included a copy ahe Buffalo Nickel
Trading writ, but it did not include any paperk related to the Bluewater writ.

The next day, December 2, 2014, plaintiffdile two-page Motion FaJudgment Against

Garnishee (Doc. #36), seeking to collect thdire judgment (approximately $203,000 plus
interest) because Wells Fargo failed to timely answer the Bluewater writ. Plaintiff represented
that it had served Wells Fargo the writ gdrnishment “on November 17, 2014 by certified

mail.” Motion For Judgment Against Garnisheeo(D#36), at 1 § 2 (&t paragraph 2). In

support of this statement, plaintiff cited its return of service, whichoted above, stated that
plaintiff mailed the writ on NMvember 15, 2014, but did not egpsly indicate the date of
delivery. 1d. Plaintiff did not idlude any other evidence of thate of delivery. Wells Fargo,
which was and remains unrepresented by cdumke not respond tglaintiff's motion for

judgment. On December 11, 2014, however, treekCbf Court filed a letter from Wells Fargc
dated December 10, 2014. The letter enclosedthewater writ, the order of garnishment and
instructions to garniee, and stated that Wells Fargo held $1,365.97.

On January 7, 2015, Wells Fargo filed an éided Answer Of Garnishee (Doc. #42),

which amended the responses to both writs.
B. Report And Recommendations

On January 12, 2015, the Court referred piffiim motion for judgment to Judge Jame

2

for a report and recommendation. On MarcR@l5, she recommended that the Court overrule

plaintiff's motion for the following reasons.

3 The Clerk of the Court mailed a copy of Report And Recommendation to

garnishee Wells Fargo Bank._ See Reportd ARecommendation (Doc. #48), at 11 and
accompanying docket text.




Based upon its review of tliocket, the Court finds th#te Bank didnail letters

to the Clerk of the Court attempting to answer the Orders of Garnishment. The
first letter, dated November 18, 201[4yas stamped received and filed by the
Clerk on December 1, 2014. Thus, the Court finds that letter was timely, as it was
submitted within 14 days after the order of garnishment was served on November
17, 2014. While this letter does not compligh K.S.A. 60-736(a) because it is

not “substantially in compliance with” the Kansas Judicial Counsel's form
Answer of Garnishee and fails to incluttee statement required from financial
institutions by K.S.A. 60-733, the Bankéda filed an Amend# Answer (ECF No.

42) on January 7, 2015 that daesnply with the statutes.

Report And Recommendation (Da¢48) at 7-8. Judge James further found that “it would |be

unreasonable and unjust to award the regdegidgment of over $200,000 against the Bank
under the circumstances in this case.” Id. aBBe noted that the record contained no evidence
that Wells Fargo had intentionally disregardeddtgy to timely answer the writs. Id. at 8.
Judge James further found that “in light of timénor differences between the two Writs . .|.
(addresses and Bluewater ver&8udfalo Nickel a/k/a), it isunderstandable that the Bank may
have been confused . . . and perhaps evaalipithought they were duplicates, fully responded
to with its first answer.”_Id.

Judge James concluded that even if Wells Fargo did not teltyrraoanply with the
orders of garnishment, K.S.A. § 60-741ddnot compel judgment against it and the

circumstances did not warrastich relief to plaintifﬁ Id. at 8-9. Shalso concluded that

=

judgment was not warranted because by its “appdadnote to serve ‘the appropriate form fo

the garnishee’s answealong with the order of garnishménplaintiff had not complied with

4 Judge James specifically found that “evfetine Bank’s timely submitted answef
was technically deficient and . . . did not regpom the Bluewater Writ of Garnishment, it was
still sufficient to constitute amppearance in thaction,” and becauseHh¢ Bank did serve a
proper amended answer withinedatively short time after it indlly responded to the Writs, nQ
judgment should be entered againsiritler K.S.A. 60-741.”_Id. at 9.




K.S.A. 8 60-732 and in fact had “created corduadgby serving two Writs of Garnishment, whic
could easily be mistaken as melgplicates.”_Id. at 10.

On March 16, 2015, plaintiffiled objections to the port and recommendation
(Doc. #54). Plaintiff did not seevthe objections on Wells Farg&ee_id. at 16 (certificate of
service indicating that plaintif’ counsel served parties papating in the CM/ECF system,
while Wells Fargo is unrepresented and notigigdting in CM/ECF). Not surprisingly, Wells
Fargo did not respond to the objections.

In its objections, plaintiff argues that Judimmes erred in concluding that (1) in failin
to serve the appropriate form for the garniskemiswer along with the order of garnishmer
plaintiff did not comply with K.S.A. § 6032; (2) Wells Fargo demonstrated sufficiel

compliance with the deadlines established by K.S.A. § 60-736(b); and (3) judgment a

Wells Fargo was not warranted under K.S.A. §7@Q-: Plaintiff’'s Objections (Doc. #54) at 6|

In support of its objections, plaifftoffers eight exhibits which pport to show that (1) plaintiff
served answer forms on Wells Fargo with the service packets for bot? @)tsVells Fargo
received the service piets on November 15, 2024ind (3) on Decemb&, 2014, Wells Fargo
called plaintiffs counsel to discuss the Bieger writ and plaintiff's motion for default

against it’

> Plaintiff now provides araffidavit showing that itprovided Wells Fargo with

answer forms._See Stamper Aff., Ex. FPtaintiff's Objections (Doc. #54), at | 10.

6 Plaintiff now provides return receipgd an affidavit showing that both writs

were delivered on November 15, 2014 and madladier (although the datef mailing is not
clear from the record).

! Specifically, plaintiff now offersevidence that on December 9, 2014,
representative from Wells Fargalled Jason Eslinger, an attorngith plaintiff's counsel, and

stated that it had not been served with bothswriSee Plaintiff’'s Objections (Doc. #54) at %;

(continued...)
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Il. Legal Standards

Upon objection to a magistrate judge re@ortl recommendation on a dispositive mattg
the Court reviews de novo “thogmrtions of the [magistrate’sfeport or specified proposeg
findings or recommendations to which objectismmade.” 28 U.S.C. 8§ 636(b)(1)(C). Ir
conducting a de novo review, the Court must “adesrelevant evidence of record and n

merely review the magistrate judge's recommendation. G3ego v. Padilla, 64 F.3d 580, 584

(10th Cir. 1995). The Court tresaplaintiff's motion for judgmenas dispositive in nature ancd
reviewsde novothose portions of the report and recoemaiations to which plaintiff objects
When ruling on objections to a giatrate judge’s findings amgécommendations, the Court ma
receive further evidence. See 28 U.S.C. 8§ 68b(pFed. R. Civ. P. 72(b)(3). Whether t
receive additional evidence is committed to the Court’s sound discretion. See Hender

Echostar Commc’ns Corp., 172 FegpAx 892, 895 (10th Cir. 2006).

[11.  Analysis

O

son v

As a preliminary matter, the Court decides whether to consider plaintiff's new evidence

in support of its objections. Plaintiff offers no reason why it did not include the new evider
which relates to service of the answer forms @eldzery of the garnishments — in support of i
original motion for judgment. Furthermordth@ugh the new evidencercerning interactions
with Wells Fargo occurred after plaintiff fled the motion for default, the evidence fur

supports Judge James’ report and recommendatioi®as no effect on the Court’s analysi

(...continued)
Eslinger Aff. at 1, Ex. | to_Plaintiff’'s Objeadns (Doc. #54). Plaintiff also now offers ney

evidence that in light of Wells Fargo’s respotsehe Bluewater writ by letter dated Decembg

10, 2014, a representative from Wells Fargoechlslinger on January 6, 2015 to ask wheth
plaintiff intended to proceed witiis motion for judgment._ Plaiifi’'s Objections (Doc. #54), at
5. During that call, Eslinger confirmed that pl#ifwould move forward vith the Motion.” 1d.
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Therefore, exercising its discretion, the Codeclines to consider the new evidence. See
Henderson, 172 Fed. App’x at 895. The Gaualdresses each of plaintiff's objens, in turn.

A. Whether Plaintiff Violated K.S.A. 8 60-732 By Failing To Serve Answer Forms
Along With The Order Of Garnishment

As one reason for denying plaintiff's tmn for judgment, Judge James made the
following findings:

Entry of judgment against the Banksea upon technical deficiencies in its
answer to garnishment is. . not justified given Rintiff's own noncompliance
with K.S.A. 60-732 by its apparent failute serve “the appropriate form for the
garnishee’s answer” along with the ordef garnishment. The garnishment
documents provided by Plaifitand issued by the Clero not indicate that an
“Answer of Garnishee” form was inclad, even though the Instructions to
Garnishee referred to an answer faigmaccompanying the instructions and the
returns of service indicatihat the garnishment ordevgere served “along with
two copies of the answer form.” Th#ahments to the letters the Bank mailed to
the Clerk of the Court (instead of the answer form) also suggest that Plaintiff did
not provide the Bank with a form answer when Plaintiff served the order of
garnishment.

Report And Recommendations (Déel8) at 10. Plaintiff argues thdtis finding is erroneous.

Plaintiff states that it did serve answer farwith the writs and suggests that the amended
answer which Wells Fargo filed on January 7, 2015 is the form which it ser®dintiff's

Objections (Doc. #54), at 7.

8 Plaintiff also states #t, “although K.S.A. 60-741 requse hearing on Plaintiff's
Motion for Judgment against Garnishee,[] thegMtate felt compelled to issue her Repaqrt
without the benefit of a hearing.Plaintiff's Objections (Doc#54) at 7. The Court does nat
agree that a hearing was mandatory, and no party requested a hearing. Even now, plaintiff’
counsel does not request a hearing, and the recggksts no disputed factual issues that would
require an evidentiary hearing. See D. KanleRu2 (“The court may set any motion for oral
argument or hearing at the requesagfarty or on its own initiative.”).




From the face of the amended answer, it isatear that plaintiff prepared the form.
Regardless, the finding that plafhilid not comply with K.S.A. §0-732 is not material to thig
Court’s analysis. Judgment is not warrantedler the circumstances here, regardless whelf
plaintiff served answer forms on Wells Farg The Court therefore overrules plaintiff's
objection.

B. Whether Wells Fargo Complied With The Kansas Garnishment Statutes In
Responding To The Bluewater Writ

Judge James found that on January 7, 2015, Waligo filed an amended answer whig
effectively cured any technicaleficiencies in itsprior responses to the writs. Report An

Recommendations (Doc. #48) at 8he also found thalhe timely response to the Buffalo Nicke

writ was sufficient to enter an appearance abdil garnishments. Pidiff argues that these
findings are erroneous. &gfically, plaintiff argues (1) therés “no authority in Kansas or

elsewhere supporting the Magistratsuggestion that timely resnding to one garnishment (thg

Buffalo Nickel garnishment) sufficiently corigs with the duty to timely respond to anothe

garnishment;” (2) the Buffalo Nickel responsas not timely, so therwas no timely response
for the untimely Bluewater response to relagekbto; (3) the amended answer purporting
amend the Bluewater response is ineffective because an amended answer presumes th
Fargo correctly and timely filed an originalsaver; (4) there is no procedure or authority f
amending an answer in garnishment proceedings; and (5) because Wells Fargo never
leave to file the Bluewater nesnse out of time, the untimefgsponse and amended answer &

unauthorized filings and the Court must disregard them.

9 In support of its objections, plaintiff prexsts new evidence that Stamper prepar

and served answer forms with the writs. Sgemper Aff., at 11 8, 12, Ex. F to Plaintiff's

Objections (Doc. #54). The Courteonot consider this evidence.
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1. Whether Wells Fargo Sufficiently Complied With Its Duty To Timely
Respond To The Bluewater Writ When It Timely Responded To The
Buffalo Nickel Writ

Judge James found that “even if the Bartkisely submitted anser was technically

deficient and even though it did not respond ® Btuewater Writ of Garnishment, it was still

sufficient to constitute an apg&ance in the action.” Repdkhd Recommendation (Doc. #48) a

10. Plaintiff argues that there is no precedenttreating a timely answer to one writ as

sufficient to timely answer another writ.Plaintiff provides no ainority supporting this

—+

argument. Kansas Supreme Court precedenteveny supports Judge James’ suggestion. |As

Judge James noted, the Kansas Supreme Caucd@meery v. McCreery stated as follows:

[A]s long as a garnishee submits himselfthe jurisdiction of the court[,] the
discovery provisions of the code give ampbols to the plaintiff to protect and
enforce all rights intendetb be provided to supportsinterests. Whenever a
garnishee makes an appmate in an action[,] no judgment should be entered
against him without providing an opporttynito fully answer and present his
defenses.

499 P.2d 1118, 1123 (Kan. 1972). The McCreery cootd that after garnishee makes ar

appearance in aaction, the court must permit it to fully answer the writ. Under McCreery,

the

Court permits Wells Fargo to fully answer both writs because it made an appearance |in this

actionby responding to the Buffalo Nickel wift. The Court overrules plaintiff's objection.

10

against the garnishee and refusedet aside the judgment. &Kansas Supreme Court state
that the district court erretly entering judgment against tlgarnishee on théasis of the
technical deficiency withowgiving him the opportunity to awer and defend himself.

Plaintiff argues that McCreery is distingusdite because Wells Fargo “did not file a

timely answer to either garnishmeand, in fact, months later, hstill failed to ask the Court for
permission to file a response out of time.” Ri#i's Objections (Doc#54) at 13. Wells Fargo
timely entered an appearance in this action, hewdwy timely responding to the Buffalo Nicke

(continued...)

10

In McCreery, the garnishee timely ased using a proper answer form, but
crossed out language on the form that wasessary to comply with K.S.A. 8§ 60-741.
Therefore, the answer was timebut technically deficient. TEndistrict court entered judgment

d



2. Whether The Buffalo Nickel Response Was Timely
Under K.S.A. 8 60-736(b), “Within 14 days aftservice . . . upon a garnishee of an ord
of garnishment[,] the garnisheshall complete the answer in aocdance with the instructions

accompanying the answer form stating the facts wei$ipect to the demandtthe order.” Judge

James found that plaintiff served both wiats Wells Fargo on November 17, 2014 and Wells

Fargo timely responded to the Buffalo Nickelit when the clerk filed it on December 1, 2014.

er

Plaintiff argues that even Wells Fargo’s December 1, 2014 response to the Buffalo Nickel writ

could serve as an appearance to both writsigattion, Judge James erred in concluding that

service occurred on November 17, 2014 andetheas “no timely answer for the untimely

Bluewater response to relate back t@laintiff's ObjectiongDoc. #54), at 9.

Plaintiff presents new evidence that it ®shboth writs on Wells Fargo on November 15,

2014 and argues that Wells Fargo’s responseet@thfalo Nickel writ was untimely. This new

evidence is directly contrary to plaintiff's regsentation in its motion for judgment against We

Is

Fargo on the Bluewater writ theg¢rvice occurred on November 17, 2014. Furthermore, as npted

above, the Court rejects plaintiff's new evidenogarding the date of séoe. From the record

and plaintiff's motion for judment, the Court adopts November 17, 2014 as the date of

service!* Even if service occurred on Novemtis, however, Wells Fargo’s response to tf

Buffalo Nickel writ was timely.

(...continued)
writ. McCreery directly addreges how Kansas courts liberallyterpret K.S.A. § 60-741 to
allow garnishees to avoid judgment.

H Plaintiff states that Judge James efredause “[nJowhere do the Returns say th
service was achieved on November 17, 2014,"taag “clearly indicate the Returns wesigned
by Plaintiff's law officeon November 17, 2014 and theyrediled on November 17, 2014’
Plaintiff's Objections (Doc. #54) at 3 n.4 (emphasisriginal). The rettns are not clear. In

(continued...)
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Under Fed. R. Civ. P. 6(a)(1) and Kansesunterpart K.S.A. § 60-206(a)(1), when

period is stated in days, the day of the evagg#ring the period is to be excluded, and eve

day, including intermediate Saturdays, Sundays lagal holidays are counted. The last dayj|i
counted, as well, but “if the laghy is a Saturday, Sunday, ogd¢ holiday, the period continues

to run until the end of the next day that i2 adSaturday, Sunday, or legal holiday.” Fourteen

=

y

)

days after November 15 was November 29, 2014clwlvas a Saturday. The next day that was

not a Saturday, Sunday or legal holiday Wamday, December 1, 2014. The clerk filed Wel
Fargo’s response to the Buffalo Nickel woit December 1, 2014. Therefore, it was tintély
The Court overrules plaintiff's objection.
3. Whether The Amended Answer |s Effective
Plaintiff argues that the amended answdrich Wells Fargo filed relating to the
Bluewater garnishment is ineffective becaustsuiggests that an original answer was prope

and timely filed.” _Plaintiff's Objections (Doc. #54} 9. Plaintiff states that because both lett

responses were untimely, the amended answeropurg to amend them was ineffective. Ig

Because of this, plaintiff asserts Wells Fargo ‘fiai¢ed to respond to any of the garnishments.

Id. at 9 n.8.

(...continued)
fact, the returns — which note only the datenmdiling and attach nothing which evidence
delivery — are useless in verifyirige date of service. The returns for both writs were identi
and in its motion for judgment, plaintiff's coungepresented that the Bluewater writ was serv
on November 17, 2014. Therefore, the only logisauanption is that both writs were delivere
on November 17, 2014. See Motibor Judgment Against GarnighéDoc. #36) at 1 2 (first
paragraph 2).

12 Plaintiffs argument to the contrarguggests a lack of familiarity with the

operative rules and is arguably sanctionable under Rule 11, Fed. R. Civ. P.

12
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As shown above, Wells Fargo timely filed itesponse to the Buffalo Nickel writ on

December 1, 2014 and sufficiently made an appearanthis action as to both garnishments.

Therefore, the amended answer effectively consstMells Fargo’s answay both writs.
4, Whether Wells Fargo Properly Amended Its Answer

Plaintiff argues that Judge James erred on%idering and, essentially, validating” Well

[92)

Fargo’s technically compliant amended ansivecause there “are no provisions under Kansgs’

garnishment statutes authongi the filing of an amended answ’ Plaintiffs Objections

(Doc. #54), at 9, 10. Plaintiff sties, “The prospect of an antked answer would only serve tq
add confusion to a carefully crafted process &mdher, could expose the debtor and garnish
to additional liability not contemplated by the garnishment statutes. This is why there is no
a procedure provided [sic] for an amended ansiwvethe garnishment process.” Id. at ¢
Plaintiff states that because the amended an&werot an authorizegleading,” it “must be
disregarded.” _Id. at 12. Plaintiff states tlalowing “an amended answer throws off the tin
period set by the statutes for whmibperty is subject to garnishméand states that this “Court
must reject such a result.”_Id. at 10.

Plaintiff offers no support foits argument that garnisheegmy not amend their answer
and offers no compelling reason for why, absente&press provision to that effect in th
garnishment statutes, civil pratee rules of pleading do not appfy.The Court therefore looks

to whether Wells Fargo could amend its answers uredgilar rules of civil procedure.

13 Furthermore, research reveals thas ihot unusual for garnishees to amend th

answers._See LSF Franchise REO |, LLEmporia Rests., Inc., 152 P.3d 34, 38 (Kan. 20(
(garnishee bank filed amended answer after deposturned for insufficient funds); Cole v
Thacker, 146 P.2d 665, 668 (Kan. 1944) (consideaimgnded answer of garnishee); Titus
Vansickle, 50 P.2d 972, 973-74 (Kan. 1935) &dering amended answer of garnishee).

13
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Under Fed. R. Civ. P. 15(a)(2) and K.S.A6&215(a)(2), when no responsive pleading

is required, “a party may amend its pleading onlth the opposing party’s written consent or
the court’s leave” after 21 days have passed after service. The Court shall freely give

“when justice so requires.” Fed. R. Civ. P. )81 K.S.A. 8 60-215(a)(2). Whether to grar

—

leave to amend is a matter of discretion forttied court. See Woolsey v. Marion Labs., Inc|,

leave

934 F.2d 1452, 1462 (10th Cir. 1991). The Court should normally refuse to grant leave to amenc

only upon a showing of futility, undue delay, unduejudice to the non-moving party or bad

faith of the moving party._ See Frank v.8J.West, Inc., 3 F.3d 1357, 1365 (10th Cir. 1993

(citing Castleglen, Inc. v. Resolution Ttuw3orp., 984 F.2d 1571, 1585 (10th Cir. 1993)).

Justice requires peitting amendment heré. First, the amended answer corregts

technical deficiencies in Well§argo’s original responsés. Second, plaintiff presented no

evidence that Wells Fargo acted in bad faitffaiting to timely respond to the Bluewater wiit.

14 Wells Fargo filed its amended answaore than 21 days after it served ils

)

original responses. Thereforthe Court decides whether justice requires considering |the

amendment as if leave had been granted.

15

Wells Fargo’s initial responses to both writs, which indicated the amounts|that

Wells Fargo held and identified the respective writs by including portions of the service packets,

were technically deficient because they were“saobstantially in compliance with the forms set
forth by the judicial counsel.” See_Report And Recommendati(Doc. #48) (citing K.S.A.

88 60-732(a), 736(a), 743). Also, the original resperdid not include the statement that “[t|he

amount of the funds, credits or indebtednesergghg to or owing the judgment debtor which
shall hold shall not exceed [the aomt held by the bank subjectdarnishment],” as required by
K.S.A. 8 60-733. Wells Fargo’'s amended anse@nplies with the statutes
Recommendation (Doc. #48) at 8.

16 In fact, although the Court does not ddes plaintiffs new evidence, it further

supports granting leave to amendlaintiff presents new ewhce that Wells Fargo called

plaintiff's counsel days before filing the anteed answer. This is strong evidence of Wells

5. See Report And

Fargo’s good faith effort to comply with the stetry requirements of the garnishment statutes.

See Plaintiffs Objections (Doc. #54) at 5 (MeFargo called plaintiff's counsel to ask if
(continued...)
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The original responses and tamended answer reflect that Nge~argo held the same amour

on behalf of the judgment debtor. Thereforemilffihas shown no prejudice by the amendme

—+

Likewise, plaintiff has not shown that amendment will unduly delay these proceedings, ar that

Wells Fargo unduly delayed in filing its amendmuswer. Therefore, the Court accepts Wells

Fargo’s amended answer ada@ve had been granted. Cfole v. Reynolds, No. 89-4007-S

1990 WL 186269, at *2 (D. Kan. Oct. 2, 1990) (sua spor@ating supplemet complaint as if
Court granted leave to amendhe Court overrules plainti§’ objection.

5. Whether Wells Fargo Properly Filed Its Original Responses Out Of
Time

Plaintiff argues that because Wells Fargo nesgeight leave to file any response out

time, Judge James erred in considering both dis/fargo’s responses and its amended answer.

Plaintiff’s Objections (Doc. #54) dtl. On that basiglaintiff asks the Courto find that Wells

Fargo “remains in default for not properly or timely responding to the Writs of Garnishm

Id.

As noted above and in the report and recommendation, Wells Fargo timely respon

the Buffalo Nickel writ, which timely entered amppearance as to all garnishments in th

action’” Therefore, Wells Fargo was not in défdor failure to appear or otherwise defefid.

The Court overrules plaintiff's objection.

(...continued)

ded tc

S

plaintiff intended to proceed with motion fardggment after Wells Fargo answered Bluewater

writ).
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garnishment) sufficiently compliewith the duty to timely rgsond to another garnishment.

Plaintiff's Objections (Doc#54) at 8. As discussed abova McCreery v. McCreery, the

Kansas Supreme Court stated thaa igarnishee made an appearance imaaion the Court
(continued...)
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Plaintiff argues that “there is no autlprnin Kansas or elsewhere supporting the
Magistrate’s suggestion thaimely responding to one garnishment (the Buffalo Nickel




C. Whether Plaintiff Is Entitled To Judgment Against Wells Fargo Under K.SA.
8§ 60-741

K.S.A. 8 60-741 provides a remedy when a g&mee fails to answer within the time and

manner specified in the order of gahiment. It states as follows:

If the garnishee fails to answer withime time and manner specified in the order

of garnishment, the judgmecreditor may file a motion and shall send a copy of

the motion to the garnishee and the juegitndebtor in the manner allowed under
K.S.A. 60-205, and amendments therefd.the hearing on the motion, the court

may grant judgment against the gahels for the amount of the judgment
creditor’s judgment or claim against tfuelgment debtor or for such other amount

as the court deems reasonable and proper, and for the expenses and attorney fee
of the judgment creditor. If the claim of the plaintiff has not been reduced to
judgment, the liability of the garnisheeadlibe limited to the judgment ultimately

(...continued)

should not enter judgment agdint without providing the oppaunity to fully answer and
present its defenses. 499 P.2d823. In this unique circumstee plaintiff served two nearly
identical writs on the same day in one actidecause of the high likelihood of confusion an
lacking any evidence of bad faith or intentibdareliction, the Courfinds that Wells Fargo
sufficiently entered an appearancdaboth writs by timely responding to one.

18 The Court will not require Wells Fargo show excusable neglect to file th
Bluewater response out of time because Wellgid-éimely made an appearance in the acti
through the Buffalo Nickel response, and shottigreafter filed the Bluewater response an
amended answer. Nonetheless, Judge Janmeldis and plaintiff's ow new evidence sugges
that Wells Fargo could show excusable neglect.

As Judge James found, the Buffalo NickadaBluewater writs were served on Well
Fargo on the same day, they weesarly identical and Wells Fgo likely thought the two writs
were duplicates. Plaintiff's additional eeidce shows that on Decbar 9, 2014, shortly after
plaintiff served Wells Fargo with its Motion Fdudgment Against Garnishee (Doc. #36), We
Fargo contacted plaintiff's attorndg explain that it had not been served with two writs. Aft
plaintiff's counsel informed Wk Fargo that plaintiff hadserved two writs, Wells Fargog
promptly filed its response by letter dated December 10, 2014, which the clerk file
December 11, 2014. See Doc. #38.

This evidence supports a corglln that until plaintiff seved its motion for judgment,
Wells Fargo did not realize thataintiff had served two writs. Wells Fargo promptly followe
up with a telephone call to plaintiff's counseWells Fargo’s timely response to the Buffal
Nickel writ and quick response paintiff’s counsel show that/ells Fargo acted in good faith in
answering both writs ats first opportunity.

16

[72)

d

er

d on




rendered against the judgment debtor.
K.S.A. 8 60-741 does not compel judgment agaia garnishee who $&diled an untimely
answer. Whether to enter judgméndiscretionary, and Kansas courts have liberally interpreted
K.S.A. 8 60-741 in favor of garnishees. Inddibn to the findings already discussed, Judge
James stated that “it would be unreasonable and unjust to award the requested judgment of ov

$200,000 against the Bank under the circumstances in this case.” Report And Recommendatio

(Doc. #48) at 8. The Court agrees.
Plaintiff argues that Judge James “incatlseconcluded that Wells Fargo should not be

required to pay Plaintiff's entirpitdgment.” Plaintiff's Objectins (Doc. #54) at 11. Plaintiff

reiterates its previous argumsrand argues that “all of theogmds urged by the Magistrate for
not entering judgment against the Bank are existent.” _Id. at 12.

Plaintiff states that the circumstances hare similar to McCain v. McCain, 249 P.3d

468, 2011 WL 1377013 (Kan. Ct. App. 2011), in whia garnishee appealed the judgment
which the district court entered against him faroanplete failure to answer a garnishment writ.

See _Plaintiff's Objections (Doc. #54) at 13-14lhe Kansas Court of Appeals affirmed the

district court finding that summemnarvest did not constitute exsable neglect for failure to
timely answer a garnishment order. Becatlse garnishee did not explain how the summer
harvest prevented him from respamgli the Court of Appeals heldahthe district court did not
abuse its discretion in finding that the garnishad not shown excusable neglect. The holding
in McCain is fact-specific, unpubhed and non-precedential ingtCourt. Also,_McCain is
unpersuasive because factors already discussiggh wefavor of not entering judgment against

Wells Fargo.

17




Plaintiff states that Boyce v. Boyce, 47@¢& 625 (Kan. 1970), provides instruction on

the procedure which garnishees should folloex¢usable neglect prevents a timely response

a garnishment writ. _See Plaintiff’'s Objectio(@oc. #54) at 14. This case does not apyf

because Wells Fargo timely responded to the Buffalo Nickel writ, which constitutec
appearance as to all garnistmts in this action.
Plaintiff states that “Wells Fargo is net small town, startup bank” and it “had

legal/garnishment department that looked overgarnishment papers and determined it wol

respond in an improper manner and in an untimeyner.” _Plaintiff's Objections (Doc. #54) at

13. This observation is irrelevant. Presumably $hme could be said of plaintiff, which ha
appeared through counsel — counsel whose hanalflittgese garnishmentgreedings reinforces
the Court’s conclusion that judgment against Wellg&avould be inequitable undrese facts.

IT ISTHEREFORE ORDERED that the Court (1) overruldlaintiff’'s Objections To

Magistrate’s Report And Recommendation®¢D#54) filed March 16, 2015; (2) adopts Jud

James’ _Report And Recommendation (Doc. #fi&d March 4, 2015;and (3) overrules

plaintiffs Motion For Judgment Against @ashee (Doc. #36) filed December 2, 2014 f

substantially the reasostated within the report amdcommendation.
Dated this 14th day of July, 2015, at Kansas City, Kansas.
s/ Kathryn H. Vratil

KATHRYN H. VRATIL
United States District Judge
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