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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

FIFTH THIRD BANK, BANK OF NEW

YORK MELLON, asindenturetrustee, and

TEXTRON BUSINESS SERVICES, INC.,
Plaintiffs,

V.

BROOKE HOLDINGS, INC.,

Defendant.

BROOKE HOLDINGS, INC,,
Counter Complaint and Third-Party
Complaint Plaintiff,

V.

FIFTH THIRD BANK, BANK OF NEW

YORK MELLON, asindenturetrustee, and

TEXTRON BUSINESS SERVICES, INC.,
Counter Complaint Defendants,

V.

FTI CONSULTING, INC,,

Third Party Defendant.
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CIVIL ACTION

No. 10-2294-KHV/GLR

MEMORANDUM AND ORDER

On May 21, 2010, Fifth Third BanBank of New York Mellon (“BNYM”) as indenture trusteg

and Textron Business Services, Inc. (“TBS”) brougiiit against Brooke Holdings, Inc. In Count

Doc. 43

plaintiffs seek a declaratory judgment that they are not liable to Brooke Holdings for their rolqg in th

securitization of certain promissory notes.

In Count I, Fifth Third seeks damages for inteptione

publication of false and defamatory statemdayt88rooke Holdings. In response, Brooke Holdings
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brings a counterclaim against plaintiffs anithiad-party complaint against FTI Consulting, ihdhe
counterclaim and third-party complaint allege thme#&wo causes of actiotwrtious interference with
contract and tortious interference with prospective business advantage.

This matter is before éhCourt on the Motion of Plaintiffs To Dismig®oc. #23) filed

September 24, 2010; FTI Consulting, Inc.’s MotionOismiss Brooke Holdings, Inc.’s Third Par

Complaint(Doc. #26) filed September 24, 201and the Objection To: 1) Motion Of Plaintiffs T

Dismiss And 2) FTI Consulting Inc.’s Motion Tbismiss Brooke Holdings, Inc.’s Third Par

Complaint (Doc. #37) which Brooke Holdings fileddvember 3, 2010. The Court construes
objection by Brooke Holdings as a motion for leave to amend its counterclaim and thirg

complaint. For the reasons stated below, Gloairt overrules both motions to dismiss as well
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defendant’s motion for leave to amend. The Codersgo Brooke Holdings, Inc. as “defendant” and

to Fifth Third Bank, BNYM and TBS collectively aslgntiffs.” The Court refers to FTI Consulting,

Inc. as “third-party defendant.” Where appropriate, the Court will refer to plaintiffs and third-
defendant collectively as “movants.”

L egal Standards

Movants (plaintiffs and third-party defendaR@l Consulting) ask the Court to dismi

defendant’s counterclaim and thipaaty complaint because defendaks standing and, alternatively,

because it fails to state a claim on which relief may be granted under Rule 12(b)(6), Fed. R. Civ.

! FTI Consulting, Inc. is a consulting conmyathat Brooke Corporation hired to overse

the securitization arrangement at the center of this litigation.

2 FTI Consulting, Inc. requests oral argument on its motion to dismiss. The G

overrules its request pursuant to D. Kan. Rule 7.2, which provides that the “court ordinarily
resolve motions on the parties’ written briefs or memoranda.”
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Standing

To maintain suit in federal court, a party aisgra claim for relief mugtave standing to sueg.

Movants ask the Court to dismiss defendant’s cldomkack of jurisdiction based on lack of standir
which the Court reviews under Rule 12(b)(1), Fed. R. CivRRle 12(b)(1) motions generally take t
form of facial attack®n the complaint or factual attacks o #ccuracy of its allegations. Holt

United States46 F.3d 1000, 1002-03 (10th Cir. 1995) (citing OWad’l Life Ins. Co. v. United Stateq

922 F.2d 320, 325 (6th Cir. 1990)). Here, movantfiehge the face of defendant’s counterclaim
third-party complaint, so the Court presumes tled¢ndant’s factual allegations are accurate and
not consider evidence outside the counterclaim or complaint. Id.

The standing requirement is derived from theaacontroversy requirement of Article Il ar

focuses on whether the claimant is the prggeety to bring suit._Raines v. Byr21 U.S. 811, 814

(1997). To establish standing, defendant must shat{1hit has suffered an actual or threatened in

D
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which is (2) fairly traceable to movants’ unlawéainduct and (3) will likely be redressed by a favorgble

decision. _Monsanto Co. v. Geertson Seed Faii38 S. Ct. 2743, 2753 (2010); Robey v. Shap

Marianos & Cejda, L.L.C.434 F.3d 1208, 1210-11 (10th Cir. 2006). The elements of constitut

standing are not mere pleading requirements, blaranedispensable part of defendant’s case. |

v. Babbitt 137 F.3d 1193, 1204 (10th Cir. 1998) (witiLujan v. Defenders of Wildlifec04 U.S. 555

561 (1992)). Thus, defendant must support each etamtiie same way as any other matter on wk

it bears the burden of proof. Segan, 504 U.S. at 561. At this stagksfendant must plausibly alleg

3 Courts consider questions of standing under Rule 12(b)(1), Fed. R. Civ. P., w

governs motions to dismiss for lack of subjecttergurisdiction. Althougltompulsory counterclaims
need not allege an independent basis for subject matter jurisdiction, the counterclaimant mu
standing to bring the claim,_S&&urphy Oil v. Wood 438 F.3d 1008, 1018-19 (10th Cir. 2008
(defendant lacked standing to bring counterclaim).
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that it has standing. CAshcroft v. Igbal 129 S. Ct. 1937, 1950 (2009).

Failureto Statea Claim

In ruling on movants’ motions to dismiss forlfae to state a claim under Rule 12(b)(6), F¢

R. Civ. P., the Court assumes as true all well @dddctual allegations and determines whether 1
plausibly give rise to an entitlement of relief. g9 S. Ct. at 1950. To survive a motion to dism

a complaint must contain sufficient factual mattesti@te a claim which is plausible and not mer

conceivable on its face. {Bell Atl. Corp. v. Twombly 550 U.S. 544, 555 (2007). In determini
whether a complaint states a plausible claim forfrehe Court draws on its judicial experience 8
common sense. _Igh&al29 S. Ct. at 1950.

The Court need not accept as true those dltatmawhich state only legal conclusions. ke

T
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Hall v. Bellmon 935 F.2d 1106, 1110 (10th Cir. 1991). Defendant bears the burden to frgme it

complaint with enough factual matter to suggestithatentitled to relief; it is not enough for him

0]

make threadbare recitals of a cause of actionmapaaied by mere conclusory statements. Twomply

550 U.S. at 556. A facially plausible claim cains factual content from which the Court G
reasonably infer that movants areblafor the misconduct alleged. Igb&P9 S. Ct. at 1949. Thi
requires defendant to show more than a possibility that movants have acted unlawfully, and
facts that are more than “merely consistent” with liability. (éiting Twombly, 550 U.S. at 557). A
pleading that offers labels and conclusions, a foamukcitation of the elem&of a cause of actior]
or naked assertions devoid of furtifectual enhancement will not stand. Bimilarly, where the wel
pleaded facts do not permit the Court to inferenthan the mere possibility of misconduct, {
complaint has alleged but not “shown” that the pleader is entitled to reliedt 1650.

Factual and Procedural Background
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The following facts are taken from defendantsicterclaim and third-party complaint, and
construed in the light most favorable to it.
Securitization Arrangement
This case arises from a plan to securitize and sell promissory notes. Given the com

nature of the securitization scheme, a brief desonpif the participants and their relationship to e

Are

Dlicats

hch

other and this litigation is helpful. DefendantpBke Holdings, Inc., is a holding company that owned

a 42 per cent stake in Brooke Corporation, a plybtraded holding company. Doc. #14 { 2. Brod
Corporation owned a 64 per cent interest in Brooke Capital Corporation and a 62 per cent

Aleritas Capital Corporation, twpublicly traded companies with independent boards of direc
Id. 771 3-4. Brooke Capital franchised insurance agencies and operated an insurance confpén
Aleritas made loans to insurance-related businesse$.61dBrooke Agency Services Company, L
("BASC”) was an independent special purpose entity created solely to hold and administer fr
agreements with independent insurance agenliateral preservation agreements with lenders

agency sales agreements with insurance companie$.51d.

The securitization arrangement worked as fedipAleritas made loans to insurance-rela
businesses (“borrowers”), which it usually secunéth the borrowers’ business assets @l Aleritas
then sold the secured promissory notes to special purpose entitieShddpecial purpose entitig
packaged the notes as investment securities collateralized by the collective pool of notes (cg
known as “asset-backed securities”). Tthe special purpose entities hired TBS as a third-party

servicer. _1d.f 8. TBS was responsible for communicating with the borrowers about the

amortization, accounting, etc. I@The special purpose entities afseed BASC to perform “collatera]

preservation services.” Special purpose entities used collateral preservation services to mitig
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losses by providing marketing, operational, management and sales assistance to troubled bprrow

Id. TBS subcontracted its loan servicing responsibilities to Aleritas, and BASC subcontragted it

collateral preservation responsibilities to Brooke Capital{ Bl. When the notes were ready for sa

€,

the special purpose entities appointed BNYM as an indentured trustee to administer the procegeds fr

the sale and distribute the proceeds as required by contra§it10d. Fifth Third purchased some [of

these asset-backed securities. Id.
Collateral Preservation Services Fees
Subsequently, Fifth Third and defendantdha dispute over amounts due for collatg

preservation services. Defendant claims thattiticaally inflate the value of the securities which

al

=

t

held, Fifth Third required the special purpose enttilegveruse collateral preservation services and

prevented BNYM from paying for the services. 1. 12-14. Instead of paying for the collateyal

preservation services, Fifth Third and BNYM “parkéaBses associated witie securities with Brookg
Capital and hid the substantial payment obligations from regulators and auditdfsl4ldin 2007,

Brooke Capital reported $15,634,000 in expenses assdaidth collateral preservation services 3

reported receiving no compensation for its services.y [B. In 2007, Brooke Capital’'s operatipg

income was $3,432,000; with collateral preservatienvice fees, it would have been $19,066,000.
Fifth Third, BNYM, TBS and FTI Consulting induced Brooke Corporation to breach its
agreement with defendant by delaying and awngdpayments to Brooke Capital for collate

preservation services, which set in motion the follovaingin of events that directly injured defendq

Seed. 1 20. On March 31, 2008, defendant was forcéakio Brooke Corporation $12 million to cover

\1*4

nd
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nt.

Brooke Capital's 2007 operating cash flow deficits caused by nonpayment of collateral presgrvatic

services._1d.On October 28, 2008, notwithstanding defendant’s loan, Brooke Capital collaps¢d an




filed for bankruptcy._Seigl. 1 81. The Brooke Capital collapse sad Aleritas to collapse, which with

the collapse of Brooke Capital caused Brooke Cotjmor#o collapse and default on defendant’s logn.

Sedd. 11 82-83. Brooke Corporation’sfdalt caused defendant to default on a commercial loan which

it had used to fund the $12 million loan to Brooke CorpordtiSedd.  137. Defendant’s commerci
loan was secured by its 42 per cent stake in Brooke Corporationd. scause defendant default

on its promise to repay the bank, it lost its interest in Brooke Corporatiorid.SBefendant allege

Al

d

19%

\"2J

that movants’ joint effort to deprive Brooke Capitéfees for collateral preservation services caused

it to lose the $12 million which it had loaned to Bro@kerporation (plus interest) as well as its stake

in Brooke Corporation. Both Brooke Capital @&8rdoke Corporation are now in Chapter 7 bankrugtcy

proceedings.
Fifth Third, BNYM and TBS

Defendant generally alleges that by avoiding and delaying payment to Brooke Cap

tal fo

collateral preservation services, and obstructimj@rcumventing the proper corporate governance of

publicly traded companies to continue avoiding and delaying payment, Fifth Third and BNYM

tortiously interfered with repayemt of its promissory note. SBec. #14 1 1. Specifically, defendant

alleges that Fifth Third required special purpose entities to overuse the collateral preservation

of Brooke Capital and prevented BNYM from paying for those services1i8l. Defendant alleges th

Servi

pt

Fifth Third and BNYM together prevented payrhbynot communicating with special purpose entifies

regarding the fees, wrongfully challenging the amouriee$ due, thwarting a deal to resolve the

dispute, ignoring a proposal by Brookapital to mediate the dispute, trying to prevent Brooke Ca|

4 The $12 million loan was a “re-loan” defendant borrowed the money from

commercial bank and re-loaned it to Brooke Corporation.
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from recovering its fees through baseless threats and intimidation, suing to replace Brooke Caf

a receiver, replacing the management of Brooke Qajpiteuencing the special master to discontin

ital w

ue

Brooke Capital franchise agreements, funneling freseclees to special purpose entities to cover dgbts

that BNYM as trustee should have paid and poimgy with TBS to produce false monthly servicing

reports that understated the servicing fees du&184-97.

Defendant further alleges thad avoid and delay paying collateral preservation servicing {

plaintiffs interfered with the corporate governantBrooke Capital, Aleritaand Brooke Corporation).

Id. 1 98. Specifically, defendant alleges the follny interference by Fifth Third and BNYM: hostin
meetings with Brooke Capital customers and lenfigrthe express purpose of replacing the CEO
Brooke Capital, Aleritas and Brooke Corporation watheceiver; initiating lawsuits to do the san
discrediting Brooke Capital management to itstomers through misleading, untrue and exagger
public allegations that damaged the reputatiorBrobke Capital, Aleritas and Brooke Corporatid
falsely accusing Brooke Capital managementaafd; conversion and misappropriation; communica
frequently and directly with management Bxfooke Capital, Aleritas and Brooke Corporation
promote efforts by Fifth Third ari8INYM to avoid and delay payments; forcing Brooke Capital to
special purpose entities for collateral preservation services; using their leverage over Brooke d
require Brooke Capital, Aleritas and Brooke Corporatmomre consultants, auditors and lawyers, t
disrupting their operational routines; demandmtuminous and redundant documents from Bro
Capital, Aleritas and Brooke Corporation; and intimidating their employee$Y @B-116.
Defendant further alleges that Fifth Third @iNYM tried to improperly justify their action
by blaming Brooke Capital, Aleritas and Broo&erporation and accusing the Brooke entities

tortiously interfering with the relationship betwd&dYM and BASC. Defendant also allegesthat T

ees,
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helped organize a meeting of Brooke Capital lenfierthe purpose of replacing its management \
areceiver,idf 110, and that TBS forced Aleritas defeyment of collateral proceeds, §dl01. Fifth
Third and BNYM allege that Brooke Capital cidt properly perform collateral preservation duti
Id. 1 130.

FTI Consulting

Defendant alleges that Fifth THialso forced Brooke Corporatitoretain third-party defendar
FTI Consulting to provide advisory and consultingvgges which Fifth Thirdused to avoid and dela
payment of collateral preservation service fee8rooke Capital. Doc. #14 § 117. According
defendant, Fifth Third used its close and lucraliusiness relationship with FTI Consulting to obt
confidential information from Brooke Corporation. Itt.then tried to use this information to coef
Brooke Capital management to not require repayment of collateral preservation service fe
Defendant also alleges that FTI Consultiggdared demands by Brooke Corporation to honor
confidentiality provisions of their contract, stop requesting confidential information and termina
relationship. Id. Instead, FTI Consulting continued to request access to confidential informatig
threatened adverse consequences if Brooke Capital denied accéls$23d.

Defendant alleges that FTI Consulting irregddly damaged Brooke Corporation by breach
its fiduciary duty and working against Brooke Coigtarn to further the interests of Fifth Thir
Id. 1117. Specifically, FTI Consulting produced anutharized audit report that contained false &
misleading information and, in violation of iterffidentiality agreement and specific written requg
by Brooke Corporation, distributed the report toutharized personnel of Brooke Capital and Alerit

Id. § 124. Defendant also alleges that on behalf of Fifth Third, FTI Consulting held an unautt
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meeting with Brooke Capital management in whichlgdly asserted that BASC was “out of trust” gnd




had violated its fiduciary duties to insurance companiesy It25. This caused Brooke Capiial

management to resign en masse, causing organizational chaos which contributed to the cqllapst

Brooke Capital._Id.

Analysis

Defendant asserts two claims: (1) tortious interference with contract and (2) tortious interferenc

with prospective business advantage. Movants assert that defendant lacks standing to [bring

counterclaim and third-party complaint and, alterreyiyvhas not alleged sufficient facts to establish

its claims®
l. Standing

Movants argue that defendaatks standing to bring its countkim and third-party complaint

because their actions did not caitsalleged injury. To establistausation for purposes of Article |

> Plaintiffs spend much of their Memorandum Of Law In Support Of Plaintiffs’ Motipn

To Dismiss CounterclairfDoc. #24) arguing that defendant’'saiohs are “derivative” and therefore

defendant cannot properly bring them. Plaintiffewever, conflate the causation requirement |of
standing and derivative suits which enable a shadehof a corporation to bring an action on behglf

of that corporation, Sdeoss v. Bernhar®96 U.S. 531, 534 (1970). Plaifs’ discussion of direct
versus derivative claims has sewn substantialusioifi into this already complicated litigation. A$

a result, defendant’s reply argues that as a shareholder of Brooke Corporation, it could assert

derivative claim. Defendant admits, however, itatomplaint does not meet the derivative actign

pleading requirements in Rule 23.1, Fed. R. ®iv. Doc. #37 at 12 (“Admittedly, the pleading
requirements stated in Rule 23.1(b) were not satisfi. . .”). Defendarntherefore seeks leave tg
amend its complaint to satisfy Rule 23.1(b), Fed. R. Ei It states, howevghat it “does not believe

that its claims are derivative.” Doc. #37 at 12. Moreover, defendant’s request to amend its complaint

does not comply with D. Kan. Rule 15.1, which regsithat a party filing a motion to amend attagh

a proposed amendment. The Caletrefore overrules defendant’s request to amend its counterclaim

and third-party complaint to comply with Rule 23.1(b), Fed. R. Civ. P.

Based on its standing as a creditor andedi@der of Brooke Corporation, defendant alqo

attempts to add a claim fordang and abetting breach of fidupgraduty. Defendant raises this
argument in its brief in opposition to a motion to dismiss, which does not amend a complaint,
Kearney v. Dimannal95 Fed. Appx. 717, 721 n.2 (10th Cir. 2Q08herefore, the Court does not
consider defendant’s aiding and abetting claim. If defendant wiskesdnd its counterclaim or

third-party complaint, it should file a separatetimo to amend that complies with D. Kan. Rule 15.1.
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standing, defendant must show thatinjury is fairly traceable to movants’ alleged misconduct. 5

Monsantg 130 S. Ct. at 2753{abecker v. Town of Estes Park, Coll8 F.3d 1217, 1225 (10th Cif.

2008) The “traceability” requirement is not as stastproximate causation, but Article 11l does requ
proof of a substantial likelihooddhmovants’ conduct caad defendant’s injury in fact. Habeck&t8
F.3d at 1225. If speculative inferences are necessargnnect defedant’s injury to the challenge

action, defendant has naotet its burden._Igd.Nova Health Sys. v. Gandy16 F.3d 1149, 115

(10th Cir. 2005). Moreover, if “th@dependent action of some third{yanot before the court” — rathg
than movants’ conduct — directly caused defendant’s harm, causation may be lackiSin@ee E.

Ky. Welfare Rights Org426 U.S. 26, 45 (1976); Habeck®&t8 F.3d at 1225 (inteewing act of voters

to recall plaintiff from office deprived plairftiof standing to sue recall committee which sponsg
ballot measure that led fgaintiff's recall). That an injurys indirect does not necessarily defg
standing, though it may “make it substially more difficult . . . to ésblish that, in fact, the asserts

injury was the consequence of [matsi] actions.” _Warth v. Seldjm22 U.S. 490, 504-05 (1975).

other words, defendant need not gdehat movants’ actions were “thery last step in the chain ¢
causation,” but may establish catisa by showing that movantsictions had a ‘eterminative or,
coercive” effect upon the action of something elgeich directly caused deafdant’s alleged injury

Bennett v. Speab20 U.S. 154, 169 (1997); see azarver v. City of New York621 F.3d 221, 226-2

(2d Cir. 2010) (traceability turns onglee to which movants’ actionsrestrained or influenced decisidg
of final actor in chain of causation).

Here, defendant argues that lmnspiring to withholgpbayments from Brook€apital, movants
tortiously interfered with its cordct with Brooke Corporation forpayment of the $12 million loan an

tortiously interfered with its prgective business advantagBefendant alleges that this act led t
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chain of events that ultimately injured it.

Specifically, defendant alleges that movants cdgséateral preservation services paymentg
be withheld from Brooke Capitalyhich caused defendant to giBeooke Corporation a $12 milliop
loan. Defendant also allegesathmovants’ actions caused BrodRapital to collapse, which caused
Aleritas to collapse, and that these collapsedhegeaused Brooke Corpom@tito collapse and defaut

on defendant’s loan. Defendantther alleges that the default®fooke Corporatin caused defendant

to default on its loan and lose the collateral Headured it — its interest Brooke Corporation.

Movants argue that this chain of causatioto attenuated to suppatanding. Accepting

defendant’s allegations as truejtasust, the Court disagrees. Defentaeed not allege that movants

conduct was the last step in the chain of causation, but must show only a suldgtelitiabd that

movants’ actions causedfdadant’s injury._SeBennetf 520 U.S. at 169; Habecké&n 8 F.3d at 1225

Although defendant’s injurys indirect, defendant has made aysible claim that movants’ actions

caused defendant’s injury. Defemtla counterclaim anthird-party complainplausibly allege tha

movants had a determinative or aoee effect on each link in the clneof events that ultimately caused
its injury. Defendant alleges that but for mot& actions, defendantould not have made the
$12 million loan to Brooke Corpotiah and that Brooke Capital wouldt have collapsed. Specifically,
it alleges that movantsictions caused Brooke Capital, Aleritasd Brooke Corporation to collapse,

which caused Brooke Corporationdefault on defendant’s loan and sad defendant to default on its

v

commercial loan. Accepting defendant’s factuaégdtions as true, andrawing all reasonablq
inferences in its favor, it is beyond plausible tivetvants had a determinagivor coercive effect in

causing defendant’s injury.

Movants also argue that defendant’s injuwrgs caused by third parties not before the Cqurt,
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namely Brooke Capital, AleritaBrooke Holdings and the commerdiank. The actions of these thif

parties, however, were dependemgon movants’ conduct. Indeedefendant alleges that ea
subsequent link in the chain of causation was detaly dependent upon movahéactions. The Cour|
therefore finds that defendant landing to bring its tortioust@erference claims against movants

[. Failureto State a Claim

Defendant asserts the same two claims against all movarttstidys interference with contra¢

and (2) tortious interference with prospective business advahtage essential elements of tortio
interference with contract are (d@)contract, (2) movants’ knowledgeetkeof, (3) movants’ intentiong

procurement of its breach, (4) withqustification, (5) causing damageDickens v. Snodgrass, Dunl

& Co., 255 Kan. 164, 168-69, 872 P.2d 2827 (1994). The essential elerteof tortious interferencs
with prospective business advantage (1) the existence afbusiness relationship or expectancy w
the probability of future economlzenefit to defendant; (2) movahknowledge of the relationship g
expectancy; (3) areasonable cetiathat but for movarst conduct, plaintiff wou have continued th
relationship or realizethe expectancy; (4) intentional saonduct by movants; and (5) damageq

defendant as a direct or prmate cause of movants’ mswuct. _Turner v. Halliburtgr?40 Kan. 1,

12, 722 P.2d 1106, 1115 (1986).
Both claims require that momts acted intentionally — theyust have desired the allegg

interference or known that it was substantially certainccur. _Pizza Mgmtinc. v. Pizza Hut, Ing.

737 F. Supp. 1154, 1161 (D. Kan. 1990). The interferens¢aso be maliciouswith intent to inhibit

6 In diversity actions the Court applies thstantive law, including choice of law rules

of the forum state. Sedoore v. Subaru of Am891 F.2d 1445, 1448 (10th Cir.1989); Klocek V.

Gateway, InG.104 F. Supp.2d 1332, 1336 (D. Kan. 2000). pasgies apply Kansas law in theif
briefs, and no party has asserted that another'statv should apply. The Court therefore applig
Kansas law.
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a contract or prospective ratanship with specific intent to injure — or improper. Jele-1 Corp. v.

Hudson Assoc. Consulting, In@13 F. Supp.2d 1267, 1286 (D. K2A010) (malice);_Pizza Mgm# 37

F. Supp. 1154, 1161 (D. Kan. 1990) (improper); Turk4® Kan. at 12, 722 Rd at 1115 (same). T
determine whether an interference is improper, Harsourts rely on the following factors in t
Restatement (Second) of Torts:

(a) the nature of the actor’s conduct,

(b) the actor’'s motive,

(c) the interests of the other witvhich the actor’s conduct interferes,

(d) the interests sought to be advanced by the actor,

(e) the social interests in protecting the fl@® of action of the ast and the contractual
interests of the other,

(f) the proximity or remoteness of thetor’s conduct to the interference and

(9) the relations between the parties.

Restatement (Second) of Torts 8 767; Tur@d0 Kan. at 14, 722 P.2d at 1116-17. Under these fac

“[i]f the interference isan expected incidental effect of certastions taken for anleér reason, then the

interference may not be improper.”_Pizza Mgm87 F. Supp. at 1161.

To determine whether defendanttsunterclaim and third-pargpmplaint can survive movant$

O

tors,

D

motions to dismiss, the Court stuexamine defendant’s allegaticmgainst each movant and decide

whether they state a plausible claim for relief.gémeral, each movant adsethat defendant fails t

allege that its conduct was intentiboamalicious. Defendant argues thatk of intent or malice is a

affirmative defense, and that intexmtd malice are not elements of its canfsaction. Itis true that “nof

all interference in present future contractual relations is tortiqguiand that a “person may be privilege
or justified to interfere with contractual relations in certain situations,” letga¢bpe and nature of su
privilege or justification is unsettled. Turn@40 Kan. at 12-1322 P.2d at 111-16Moreover, it is

not clear that movants assert a pege. Regardless, a privilegeastype of “built-in” affirmative

defense that is properly consideeda motion to dismiss. Classici@mcn’s, Inc. v. Rural Tel. Sery.

-14-
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Co.,, 956 F. Supp. 910, 916 (D. Kah997). The Court may therefore dismiss defendant’s torfious

interference claims if it finds that defendant feked to allege improper interference. See, &NlJ

Implants, Inc. v. Aetna, Inc498 F.3d 1175, 1200-01 (10&hr. 2007) (affirming dismissal of tortiou

interference claims where plaintiff basediois on lawful — “not improper” — speech).

A. Fifth Third and BNYM

[92)

Fifth Third and BNYM challenge the sufficienoydefendant’s counterclaim only with respect

to whether defendant adequately allegegentional and malicious conduct (isfement 3 of tortious

interference with contract and element 4 of tortimwsrference with progetive business advantage).

Doc. #24 at 17-18. They argtleat defendant only alleges tHztth Third and BNYM intended tg

artificially inflate the quality of FiftiThird asset-backed securities — tiwit they intended to interfere

with defendant’s relationshiwith Brooke Corporatioh.ld. at 18. Defendant argsi¢hat (1) it allegeg
that Fifth Third and BNYM acted ntieiously and (2) it need notlage that Fifth Third and BNYM
intended to interfere with a partiemlcontract or relationship, banly that they kne the interferenceq
was “substantially certain to occurDoc. #37 at 7 (quoting Pizza Mgmv.37 F. Supp. at 1161).

Defendant’s counterclaim alleges that Fifthird and BNYM *“intertionally induced Brookg

[Corporation] to breach its contractual obligas” to defendant, Doc. #14 | 141, and that t

“intentionally engaged imisconduct that destroyed the redaship between [dehdant] and Brooke

[Corporation],” id.{ 147. Specifically, defendant allegésit Fifth Third and BNYM delayed an

avoided payment of collateral ggervation services fees tooBke Capital “for the purpose of

! AlthoughFifth Third and BNYM deny that they “knew or should have known of t
March 31, 2008 promissory note between Brooke Catpor and [defendant], if indeed such
document exists,” ComplaifDoc. #1) 23, they do not raise this argument in support of their mo
to dismiss.
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exaggerating the investment qualitytiéir asset baekd securities.” Id] 14. It also alleges that Fifth
Third and BNYM acted to “concettie true level of losses associatath the asset-backed securitigs,
and to conceal their own cgneacy in the deception.” 1d} 18. Defendant alleges that Fifth Third gnd
BNYM achieved these purposes bging generally uncoopstive, thwarting efforts to resolve the
dispute, threatening and intimidating Brooke entities, conspiring ¥8th to produce false servicing
reports, undermining the corporate governance obBz Capital, Aleritagnd Brooke Corporation,
improperly obtaining confidential infmation and using that informan to spread false and misleading
allegations of fraud.

Fifth Third and BNYM arguablydok these actions to inflate thalue of their securities angd
conceal their efforts to do so — not to interfetth defendant’s contragél relationship with Brooke
Corporation. _Sedd. 1 14; Doc. #37 at 9. Neverthelesenstrued in the lightnost favorable tg
defendant, these allegations estdidigacially plausible claim th&ifth Third and BNYM took action$

which were substantially certain¢ause the interferent®at defendant allegeshe collapse of Brookg

U

Corporation.
Moreover, under the Restatement factors, deferttenalleged sufficient facts that Fifth Third
and BNYM acted improperly, i.&ith malice. The intrusive nature of their alleged actions, their all¢ged

interestin artificially inflating the value of Fiffhhird holdings at the expenstdefendant’s subsidiaries

and the absence of any social interest in protetiisgype of activity, coul provide a reasonable bagis
for a jury to find that Fifth Thircand BNYM acted improperly. Sé®estatement (Second) of Tortg §

767; Turney 240 Kan. at 14, 722 & at 1116-17; see al$tizza Mgmt, 737 F. Supp. at 1161. The

Court therefore overrules plaintiffs’ motion desmiss with respect to Fifth Third and BNYM.

B. TBS
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TBS challenges the sufficienoy defendant’s couetclaim on two groundg{1) defendant has

not alleged that TBS knew défendant’s contract witBrooke Corporation or iigterest in prospective

business advantage based on thdioglship, Doc. #25 at 5-6, and)(@efendant has not alleged th
TBS acted maliciously or intéionally, Doc. #24 at 17-18.

1. Knowledge of Contract d?rospective Business Advantage

Both tortious interference with contract anditwus interference with business advantage req
defendant to establish that TBSreertain knowledge. With respecthe former, plaintiff must shov
that TBS knew that defendant hadontract with Brooke Corporan; for the latter, defendant mu
show that TBS knew that defemdeéhad an expectation of futieconomic advantage based on
relationship with Brooke Corpatian. This knowledge may laetual or constructive. S&eetroleum

Energy, Inc. v. Mid-America Petroleum, In@75 F. Supp. 1420, 1429 (D. Kan. 1991).

When reciting its cause of action, defendanest#ttat TBS “knew aghould have known of th
contract,” Doc. #14 § 140, and thiat'’knew” of defendant’s exgctation of prospective busine
advantage based on its relatiomskiith Brooke Corporation, id] 145. As TBS notes, howeve
defendant’s substantive allegations only allege TBS “should have knowrthese things based @
public SEC filings andBS or BNYM auditing activities. Sed. #14 {1 48, 69.Defendant must alleg

that TBS had actual or constructikieowledge of defendant’s contract and expectation of prospe

business advantage. Petroleum Engr@p F. Supp. at 1429. Its coardlaim against TBS meets thiis

requirement — it plausibly alleg#sat TBS had actual or constructikmowledge of defedant’s contract

8 Defendant argues that in paragraph 22 of its complaint, TBS concedes that SEC{

disclosed the existence of defendant’s contnattt Brooke Corporation. Doc. #14  69. Paragraj
22 makes no such concession, however, and patag@expressly denies that TBS knew or shoy
have known of the contract. Doc. #122-23.
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with Brooke Corporation agell as defendant’sxpectation of prospectidaisiness advantage based

its relationship with Bosoke Corporation._Selmdy Lube Invs., L.L.Cv. Wal-Mart Stores, Ing¢.

199 F. Supp.2d 1114, 1124 (D. Kan. 2002).

Specifically, defendant alleges tlaeta third-party loan servicer, Sblayed an integral role the

securitization process, Doc. #14 { 8, and in mts/ascheme to withhold payment for collate
preservation services bgroducing false monthly servicing reports that understated collg
preservation servicing fees, flff 84-97.Defendant also alleges theBS personnel audite@®rooke
Corporation, Aleritagnd Brooke Capital, id] 69, anchelped organize a meeting of Brooke Cap

lenders for the purpose of replacing its management with a receiv@rlidd Taking defendant’y

allegations together and drawirdtraasonable inferences in its faytire counterclaim plausibly allegé

that TBS knew of the loan agreement and ongbusginess relationship betn defendant and Brook
Corporation. Defendant has therefore suffiepled the knowledge element of its claims.
2. Intent
TBS argues that defieant has not alleged thaacted intentionally or with malice. Based
defendant’s allegationsecited above, the counterclaim plausiblieges that by contributing to th
collapse of Brooke Corpation, TBS improperly interfered witdefendant’s loan agreement a
ongoing business relationshipttvBrooke Corporation.

With respect to intent, defendamed only allege that TBS sleed the alleged interference

on

ral

teral

tal
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knew that it was substantially certain to occur. Pizza Mgt8¥ F. Supp. at 1161. Defendant plausiply

does so. As to malice, tliestatement factors suggesattiBS acted improperly. S&estatemen

(Second) of Torts § 767; Turne40 Kan. at 14, 722 Bl at 1116-17; see alddizza Mgmt,

737 F. Supp. at 1161. For example, TBS produclkse fservicing reports and assisted in effortg to
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undermine Brooke Corporation manag@medn so doing, isought to artificiallyenhance the value g
securities owned by Fifth Thir@hd others at the expensedefendant’s subsidiaries.

Society has no interest in protecting these actishigh in and of themselves may be actiona
SeeRestatement (Second) Borts § 766B cmt. d (“If the meansadkis innatelywrongful, predatory
in character, a purpose to produce the interferengenoiabe necessary.”Defendant therefore hg
sufficiently pled the “intent” @ment of its claims against TBS.

C. FTI Consulting

FTI Consulting argues that defemdfa third-party complaint fadl to state a claim with respe
to the intent and damages elements dbitsous interference claims. Doc. #26 at 9.

1. Intent

FTI Consulting argues that defendant’s compldmes not allege malicious intent becaus

only states that the interference which FTI Consulting caused was “an incefégtbbf certain action$

taken for another reason” andsitherefore not actionable. k. 10 (quoting Pizza Mgm37 F. Supp

at1161). FTI Consulting places more gigion this sentence from Pizza Managernttesnt it will bear.

In whole, the sentence states as follows: “If the interference is an expected incidental effect o
actions taken for another reas then the iterference_mayot be impoper.” 1d. (emphasis added
(citing Restatement (Second) of 18 766B cmt. d). The Reseément (Second) of Torts § 766
comment d notes that “[i]f the means used is irlpateongful [or] predatoy in character, a purpose
produce the interference may not be necessaRather than relying oone sentence taken out
context, the Court must consider all the Restatement factors to determine whether defen
plausibly alleged that FTI Consulting acted improperly. i8edlurner 240 Kan. at 14, 722 P.2d

1116-17;_see alsBizza Mgmt. 737 F. Supp. at 1161.
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FTI Consulting argues that defendant merelggas that FTI Consulting adversely impact
defendant’s contract, not that it inteonally interfered with the cordct to cause the breach. Defenda
however, alleges that FTI Consulting was an impofant of movants’ scheme to delay payments
collateral preservation services. Specifically, ddént alleges that FTIdDsulting provided advisor
and consulting services Brooke Corporation at the behestdfth Third. Doc. #14 § 117. Defenda
further alleges that FTI Consultinged its role as consultantgain access to confidential docume
of Brooke Corporation anfdinnel sensitive informatn to Fifth Third which Kth Third used to try tg
avoid repaying collateral presyation service fees. I&ETI Consulting als@nored demands by Brook
Corporation to honor its confidentiality agreemanig ignored denmals by Brooke Capital and Aleritg
to stop meddling in their affairs.

Defendant alleges that FTI Caulisng produced and disbuted an unauthorized audit report th
contained false and misleading information. fjdl24. Defendant also alleges that FTI Consul
contributed to the collapse Bfooke Capital by holdingn unauthorized meety with Brooke Capita
management in which it falsefsserted that BASC was “out of $stiand had violated its fiduciar
duties, which caused Brooke Capitadnagement to resign en masge. § 125. The resignation
caused organizational chaos at Brooke Capital which contributed to its collap§e.2H.

Taken together and drawing aflasonable inferences in fawair defendant, its counterclair

plausibly alleges that FTI Consnly intentionally and improperly inteered with defendant’s contra¢

and ongoing business relatiorskiith Brooke Corporatiof.Defendant has thewm® sufficiently pled

9 FTI Consulting argues that defendant failst&te a claim because it alleges only th
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FTI Consulting took certain actions toward Brooke Capital and other Brooke entities, buf not

defendant itself. This, however, is preciselytlagure of a tortious interference claim — it impose
liability for interfering with a persn or entity with whom defendahad a contract or expectation o
(continued...)
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the “intent” element of its claims.
2. Damages

FTI Consulting argues that defemtias not alleged concregets that FT1 Consulting damagge

defendant by its alleged interferend&lith respect to damages fortious interference with contrac

defendant alleges that the actions of Fbin&ulting, Fifth Third, BNYM and TBS caused Broo

Corporation to breach its loan agreement wittedéant, which damaged defendant in the amour

$13,765,479 (the amount of the loai}2 million — plus interest). Dendant also alleges that becal

the $12 million loan which it made to Brooke roration was a re-loarthe default by Brookg

Corporation caused defenddatdefault on its commercial loawhich was secured by its interest|i

Brooke Corporation and Aleritaand which it lost as @@sult of its default Defendant alleges that th
default caused damages in the amount of $18,014,000.
With respect to damages for tortious interfeeewith prospective business advantage, defen

alleges that it “suffered damages in an amdanbe proven at trial.” Doc. #14 | 148. Althou

defendant does not allege a speafeount of damages for this claiihas alleged sufficient facts o

show that it had an ongoing busss relationship with Brooke Gmration, from wich a reasonablé

trier of fact could infer concretmonetary damageslhe Court therefore overes FTI Consulting’s
motion to dismiss.

IT IS THEREFORE ORDERED that Motion of Plaintiffs To DismisgDoc. #23) filed

September 24, 2018k and hereby ®VERRULED.

IT IS FURTHER ORDERED that FTI Consulting, Inc.’'s Motion To Dismiss BrookK

%(...continued)
prospective business advantage.
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Holdings, Inc.’s Third Party ComplainiDoc. #26) filed September 24, 2010 be and hereby is

OVERRULED.

IT IS FURTHER ORDERED that defendant'©bjection To: 1) Motion Of Plaintiffs Td

Dismiss And 2) FTI Consulting Inc.’s Motion To Dismiss Brooke Holdings, Inc.’s Third Harty

Complaint(Doc. #37) filed on November 3, 201hich the Court construes as a motion for leavg to
amend, be and hereby@/ERRULED.
Dated this 7th day of ApriR011 at Kansas City, Kansas.

s/ _Kathryn H. Vratil

KATHRYN H. VRATIL
United States District Judge
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