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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

RANDY KITCHEN and MISTY KITCHEN,
d/b/a/ KITCHEN FARMS,

Plaintiffs,
V. CIVIL ACTION

GREAT AMERICAN INSURANCE
COMPANY, a/k/al GREAT AMERICAN
INSURANCE GROUP,

NO. 10-2301-KHV

)
)
)
)
)
)
)
)
)
)
)
Defendant. )
)

MEMORANDUM AND ORDER

Randy and Misty Kitchen filed suit againstdat American Insurance Company in the
District Court of Miami County, Kasas, alleging breach of insurammmatract and alternative clainjs
of negligence and professional malpractice. On May 28, 2010, Great American removed the ca
under 28 U.S.C. § 1446(b) alleging diversityigdiction. 28 U.S.C. § 1332(a)(1). SHetice Of

Removal(Doc. #1). This matter is beforeetlCourt on plaintiffs’__Motion To Remandoc. #10)

filed June 11, 2010. Plaintiffs argue that the Court should remand because the ampunt
controversy does not met the jurisdictional minimum. For the reasons set forth below, the¢ Cou
overrules plaintiffs’ motion.

Factual and Procedural Background

On May 28, 2009, plaintiffs filed a petition ingtDistrict Court of Miami County, Kansas,
seeking damages in excess of $75,000 against Great American Insurance Company| (“Gr
American”); Elliott Insurance, Inc.; Elliott Insurea Ltd. d/b/a/ Elliott Insurance Group; and Jo Hrin

Struteville a/k/a Jo Erin Peterson, Case No. 09 168. Plaintiffs and defendant Struteville are
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Kansas residents, and Elliott Insurance Inud &lliott Insurace Ltd. are Kansas corporatior
Great American is an Ohio corporation. Saptember 24, 2009, plaintiffs filed a Statement
Monetary Damages in the Miami County action alleging damages exceeding $184,000.

On May 5, 2010, the state court dismiss#iddafendants except Great American, whi
created complete diversity between plaintiffs detendant. That same day, defendant testified
it valued plaintiffs’ loss at $48,299. On May 2R)10, Great American removed the case to
Court under 28 U.S.C. 88 1332(a)(1) and 1446(b). Before defendant removed the case, plai
not amend their petition or statement of monetary damages.

Analysis
Subject matter jurisdiction under 28 U.S.C1332(a) requires an amount in controversy

excess of $75,000, exclusive of interastl costs. McPhail v. Deere & C629 F.3d 947, 952 (10t

Cir. 2008). The amount in controversy is ordinadBtermined by the allegations of the complal

or where they are not dispositive, by allegationthanotice of removal. Laughlin v. Kmart Cqrj

50 F.3d 871, 873 (10th Cir. 1995). Here, piiffisi petition alleges damages exceeding $75,0
SeeDoc. #1-1, at 6. Further, in the notice of removal, defendant states that plaintiffs {
Statement of Monetary Damages alleging damages in excess of $184,000. That statd
attached as an exhibit to the notice of removal. [Bee #1, at 2; Doc. #1-1, at 21.

Plaintiffs seek remand, arguing that thé&mages do not exceed $50,000 but that theyj
not know that until defendant testified at depositon May 5, 2010. In their statement of monet

damages, plaintiffs relied on the full face \alof the policy — $180,000 — plus $4,000 in costs

fees. At defendant’s deposition, they learneat ih values plaintiffsloss at $48,299. Plaintiffs

assert that once the caseemanded, they will amend their statement of damages to conform
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loss amount determined by defendant.

-

After removal, plaintiffs cannot oust the ctsrsubject matter jurisdiction by stipulatio

affidavit or amending their pleadings to redtlee jurisdictional amount, Ambrose Packaging, Inc.

v. Flexsol Packaging CorpNo. 04-2162-JWL, 2004 WL 2075457, at *2 (D. Kan. Sept. 16, 2004)

(discussing St. Paul Mercuhgdem. Co. v. Red Cab C®03 U.S. 283 (1938)). Jurisdiction attached

when defendant filed its notice of removal. Seg.Ambrose Packagin@004 WL 2075457, at *3{
The law is clearly established that plaintiffannot divest this Court of jurisdiction by a popt-

removal amendment to their statement of damaggsekuces the amount in controversy below|the
jurisdictional amount._ld.The Court therefore overrules plaintiffs’ motion.

IT ISTHEREFORE ORDERED that plaintiffs’ Motion To Reman@oc. #10) filed Jung

11, 2010 be and hereby@/ERRULED.
Dated this 13th day of October, 2010, at Kansas City, Kansas.
s/ Kathryn H. Vratil

KATHRYN H. VRATIL
United States District Judge




