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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

GOVERNMENT BENEFITS
ANALYSTS, INC.,
et al.,

Plaintiffs,

V. Civil Action No.10-CV-2558-KHV-DJW

GRADIENT INSURANCE
BROKERAGE, INC.,
et al.,

Defendants/

Third PartyPlaintiffs,
2

GALEN JONES,

et al.,
Third PartyDefendants.

MEMORANDUM AND ORDER

Pending before the Court is Defendamition to Compel (ECF No. 120). Defendants
seek an order from the Court compelling Plaintiffs to provide complete answers to Interrogatory
Nos. 3, 12, 15, 17, 22, and 24, and Request®ioduction Nos. 3, 11, 22, 23, 27, 28, and 29.
Defendants also ask the Courtctmmpel production of emails inghPST format required by the
Scheduling Order. For the reasaet forth below, the Court gremDefendants’ motion in part,
and denies it in part.

l. Background

On October 14, 2010, Plaintiffs initiated tkgistion to recover more than $3 million for
Defendants’ allegedly unlawfuluse of Plaintiffs’ intellectua property, trademarks, and
proprietary marketing system. Between 2001 20@b, Plaintiffs purportedly developed the VA

Benefits Maximization and Marketing SysteffVA System”) designed to teach insurance
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agents how to help clients qualify for enbad benefits under alagdively unknown Veterans
Affairs Benefit Rule, among other thingdn 2007, Plaintiffs allegedly entered into a non-
exclusive, oral agreement with Defendants,ggvibefendants a limited license to use Plaintiffs’
system, trademark, and business name. Plaintiffs assert that, as compensation for the limited
license, they were to receive seminar fees and commissions for sales from insurance agents they
trained® Plaintiffs further assert that “[t|he padi@greed the limited license would terminate if
either party terminated the agreement, and¢bBeénts] could no longer use the system, mark, or
business name’”According to Plaintiffs, the agreemt was lucrative for both sides, yet
Defendants terminated the relationship to keep all of the profits for themselves. Contrary to the
alleged terms of the agreement, Defendants pteglgr continued using Rintiffs’ training and
marketing system after terminating the relatiopskilaintiffs allege thabDefendants’ continued
use of the system was done withoohsent from, or payment to, Plaintiffs.

Defendants, on the other handsex$ that they retained ditiffs’ services to help
“recruit additional agents to [their] salesderby building and implementing ... [an] educational
and marketing program revolving around the pensioretis available to U.S. military veterans
through the Department of Veterans Affaifsl’ike Plaintiffs, Defendants assert that this
relationship was lucrative for a whiteln August 2010, however, Defendants terminated the

agreement between the parties because Plaiafiegedly misappropriad Defendants’ trade

'Pls.” Mem. Supp. Pls.” Mot. Compel (ECF No. 94) at 2.
21d.

41d.

*Defs.” Mem. Opp’n Pls.” Mot. Compel (ECF No. 113) at 1.

®>Defs.” Answer to Second Am. Compl. & &ated Countercl. (ECF No. 60) at 25, T 49.
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secrets as part of a conspiracy to activetficit Defendants’ agents and move them to
Defendants’ competitiof.

The instant motion arises out of Plaff®i responses and objections to Defendants’
interrogatories and requests fproduction. Defendants ask the Court to compel Plaintiffs to
produce responsive emails in .PST format, gsired by the Scheduling Order. Defendants also
ask the Court to overrule Plaintiffs’ objectioiasinterrogatory Nos. 3, 12, 13, 15, 17, 22, and 24,
and Request for Production Nos. 3, 11, 22, 23, 27, 28, ahd 29.

. Analysis

A. Format of Responsive Emails

Defendants’ first contention that Plaintiffs should be oapelled to produce responsive
emails in .PST format, as required by the Scheduling Grélecording to Defendants, Plaintiffs
produced responsive emails in both print and .R@rfat. Plaintiffs respond that the emails
were delivered in those formats so that Defetslaould start investigating the emails while
Plaintiffs converted them into .PST format. Plaintiffs further respond that because they have
promised the delivery of the emails, this pahbuld be denied as moot. However, Defendants
state that Plaintiffs promised to produce the isria the correct format no later than May 14,
20127

It is clear that Plaintiffs failed to produttee emails in the correct format on the promised

date. Had Plaintiffs done so, their Motion ip@sition would have made that argument, which

61d. at 2.

"Because both parties group similar Interrogatend Requests for Production, the Court will
deal with each set in turn, &8d out in the Motion to Congd and the Motion in Opposition.

8 Defs.” Mem. Supp. Defs.” MoCompel (ECF No. 121) at 5.

°ld. at 6 (citing Pls.” Resp. to Mot. for Ext. ®fme to Compl. Disov. (ECF No. 119) at 4).
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they do not® Further, the Plaintiffs’ Motion in fposition was filed a full week after the
promised date of production. The Court, howeverunable to determénfrom the case file
whether Plaintiffs have in fact produced the emailthe required format in the interim. Thus, to
the extent that Plaintiffs have not produced the emails in the required format, the Motion to
Compel is granted. If Plaintiffs have notty#one so, they are hereby ordered to produce the
responsive emails in the required .PST format witiventy (20) days of the filing of this order.

B. Request For Production No. 3

Request for Production No. 3kasPlaintiffs to produce documents concerning business
arrangements or dealings. In their brief sugpgrthe Motion to Compel, Defendants limit the
Request for Production (“RFP”) tausiness arrangements and ohem “involving the so-called
VA Benefits Maximization Trainingind Marketing System or timearketing, sale, or solicitation
of insurance products and occurring from Japuh 2005 to the date of these Requebts.”
Because Defendants have limited the RFP, anélduatiffs do not object to them doing so, the
Court will only deal with Defendants’ limited versiofithe RFP. Plaintiffs assert that the RFP is
overly broad, and in any case, they halready produced the responsive documents.

As an initial matter, the Couwill first deal with Plaintiffs’ objection.Plaintiffs object to
the language of RFP No. 3 in f2edants’ briefas overly broad® Specifically, Plaintiffs assert
that Defendants’ use of the tefgoncerning” in this P is overly broad as a matter of law. As
support, Plaintiffs citaVloses v. Halsteatf In that case, this Court stated that a “request or

interrogatory is overly broad or unduly burdensoon its face if it (1) uses an omnibus term

12 SeePls.” Mot. Opp’n Defs.” MotCompel (ECF No. 131) at 2.
1 Defs.” Mem. Supp. Mot. Compel (ECF No. 121) at 6.
12P|s.” Mem. Opp’n Defs.” Mot. Compel (ECF No. 131) at 3.

1*236 F.R.D. 667, 672 (D. Kan. 2006).



such as ‘relating to’ or “concerning,” and (2) aep to a general categooy group of documents
or a broad range of information?”

The RFP does use an omnibus term bygisconcerning.” The next question is to
determine whether this omnibus term appliea twroad range of information. The interrogatory
seeks information regarding the VA System or the marketing, sale, or solicitation of insurance
products from January 1, 2005 to present betweaintPls and some foyteight individuals or
entities. While this may be a bidaange of discovery in some sessit is not broad in the sense
that it is a general category group of documents. The fact that the interrogatory is limited in
scope to the VA System or three specifietioms dealing with ins@nce products during a
specific time period, keeps the RFP from being gvBrbad in the senseishrule contemplates.
Therefore, the objection to thi&FP as overly broad is overruled.

Plaintiffs also contend that they haveoyided some documents that coincide with the
oral agreement between the two parties. Howevamft#fs also note that they did not originally
produce all documents based on their objectidsreover, Plaintiffs state that responsive
documents dating back to January 1, 2005 do net bgcause of a hard drive crash. The Court
cannot compel Plaintiffs to produce documehisy claim do not exist when the Court has no
evidence to the contrafy.Plaintiffs’ response that there are no such documents will remain until
supplemented by Plaintiffs or until Defendants offer evidence to the cotftrsigvertheless,
Plaintiffs’ claim leaves it uncleas to what date responsive docursestill exist. Inlight of this
and the fact Plaintiffs admit not producing msponsive documents bdsen their objections,
Plaintiffs are compelled to produce all respoastlocuments to the extethat they exist.

Responsive documents shall be served witlvienty (20) days of the date of this Order.

“Moses v. Halstea®36 F.R.D. 667, 672 (D. Kan. 2006) (citations omitted).
*QOleson v. Kmart Corpl75 F.R.D. 560, 566 (D. Kan. 1997).

°1d.



C. Request for Production No. 11 & Interrogatory No. 15

RFP No. 11 and Interrogatory No. 15 sedbknmation regarding the Plaintiffs’ financial
information, including tax returns and soes of income from 2006-2011. RFP No. 11 and
Interrogatory No. 15 include requests for the riicial information of Mr. Galen Jones as an
individual. Both parties agreeahPlaintiffs have produced tagturns for Government Benefits
Analysts, Inc. and Government Benefits Agation, Inc. for 2008-2010. However, Plaintiffs
objected to RFP No. 11 and Interrogatory Nooh3he grounds that the information from 2006-
2007 is irrelevant, overly broad, and unduly burderesoRiaintiffs also object that Mr. Jones
should not have to provide his individual fineaianformation on the grounds that discovery of
that information should only be granted afdefinding of liability for punitive damages.

First, Plaintiffs reassert the overoad and unduly burdensome objectibnisiowever,
Plaintiffs go no further than to simply statathhe RFP and interrogatory are overly broad and
unduly burdensome. “[C]ourts look with disfavor on conclusory or bdderpobjections that
discovery requests are irrefnt, immaterial, unduly bdensome, or overly broad®Because
the instant requests duot appear to be unduly burdensorar overly broad on their face,
Plaintiffs bear the burden of proving they &t&he Court finds that th burden was not carried,
and thus overrules the overly broad and updluirdensome objections as conclusory.

The irrelevance objection, howeyés not merely conclusorylaintiffs argue that their
case is not based on pre-Gradient income, thod any financial information before 2007 is
irrelevant. However, relevancy in the discovery phase of litigation is broadly construed, and will

be considered relevant if “theig any possibity that the information sought may be relevant to

Pls.” Mem. Opp’n Defs.” Mot. Compel (ECF No. 131) at 5.

¥ Martin K. Eby Const. Co., Inc. v. OneBeacon Ins, Gos. 08-1250-MLB-KGG, 08-2392-
MLB-KGG, 2012 WL 1080801, at *4 (D. Kan. Mar. 29, 2012).

¥1d. (“Unless a request is overly broad, irreletyar unduly burdensome on its face, the party
asserting the objection has theydto support its objections.”).



the claim or defense of any parfy.Further, “[a] request for diswery should be allowed unless
it is clear that the information sought can haeepossible bearing on the claim or defense of a
party.”** Plaintiffs argue only that they presemtcase that does notqére the use of pre-
Gradient income. Plaintiffs do not attempt to argue that Defendants will not need this
information for their counterclaim or defende. fact, Defendants argue that they need the
financial information dating back to 2006 arder to establisa claim or defens& Unless a
request for discovery is irrelant on its face, the opposing party has the burden to prove its
irrelevanceé® Because Plaintiffs have failed to mebis burden, the irrelevance objection is
overruled.

Plaintiffs next contend th&efendants’ request for finantiaformation of Mr. Jones is
premature and should only be granted when aRthiftiffs are held liald for punitive damages.
As support, Plaintiffs citdmerican Maplan Corporation v. Heilma$t Plaintiffs argue that Mr.
Jones’ status as a third-party defendant, rathen a plaintiff, insulates him from turning over
the requested financial information at tlsiege. However, from its reading HEeilmayr, the
Court is unable to agree with Plaintiffs’ contenttbat simply because Mr. Jones is a third-party
defendant, rather than a plaintiff, he is aoddically insulated from disclosing the requested
financial information. IrHeilmayr, the plaintiff sought damagesrfa violation of a non-compete

covenant, non-disclosureatise, and wrongful solicitation.It is clear from the allegations in

®Halstead 236 F.R.D. at 671. (internal quotations omitted).
21d. (internal quotations omitted).

22SeePls.” Mem. Supp. Mot. Compel (ECF No. 121) at 8.
*SeeHalstead 236 F.R.D. at 671.

24203 F.R.D. 499, 503 (D. Kan. 2001).

?|d. at 501.



that case, the defendant’s financial informatsuth as his tax returnspuld have only been
used to establish putivie damage liability?®

In this case, however, Mr. Jones’ finariciaformation is relevant, as a matter of
discovery, to claims or defenses made by DefendBetsause it is relevata claims or defenses
of one of the partieghe purpose of the financial informatiosequested is distinguishable from
that in Heilmayr. The Court does note that Plaintiffsvkaagreed to produce limited personal
financial information of Mr. Jones after 200dbgect to the protective order in this case.
However, because the Court has overruled ®ffsnobjections, the motion to compel is
granted, even as to the promised informationwhth the production oémails in the required
format, it is unclear to the Court whether themised documents have been produced. Thus, to
the extent the promised docuntefor RFP No. 11 and answerslitwerrogatoryNo. 15 have not
been produced back to January 1, 2006, Plairdittiscompelled to do so. Plaintiffs shall have
twenty (20) days from the filing of this order to pduce the required documents and supplement
its answer.

D. Request for Production Nos. 22-23 & Interrogatory No. 12

1. Requestsfor Production Nos. 22-23

RFP Nos. 22-23 seek information regardipigintiffs’ disclosures of its VA System.
Plaintiffs object to these RFPs ¢me grounds that they are not reaably calculated to lead to
the discovery of admissible evidence, and thaly are already in the possession, custody or

control of the Defendants. As an initial matter, Plaintiffs seem to attempt to add an overly broad

*The court inHeilmayralso seems to adopt this positioa, that the financial information
requested was only relevantganitive damages liabilityseeld. at 503 (“Discovery of such
information will become necessary only in the é\eejury finds defendant liable to plaintiff for
punitive damages.”).



and unduly burdensome objection to the RFPs, which, if that is the case, these objections are
deemed waived’

Plaintiffs contend that these RFPs are matsonably calculated to lead to discovery of
admissible evidence. The Defendants, howevermcthiat this information is relevant to the
claim that the VA System is a trade secret uriKlensas law and that disclosure of the trade
secret ends its status as s@tWhether the information is a tradecret is obviously relevant to
a trade secret misappropriatioraioh. And, because Plaintiffs goo further than to state that
these requests are irrelevant, Pieilmtdo not carry their burden @roving the irrelevance of the
request$’ Thus, the irrelevare objection is overruled.

Plaintiffs also object to #se RFPs on the grounds tlidfendants are in possession,
control or custody of the rpensive documents. Defendant®) the other hand, state that
Plaintiffs are incorrect to belve that Defendants conducted certaicord keepig functions for
the Plaintiffs. Defendants go on to note that Ritinshared the VA System with other insurance
groups. Plaintiffs argue that tlegher insurance groups are inspession, custody or control of
the documents Defendants seek, Rlaintiffs. It is unclear fronwhat has been presented who
actually has possession, custodycontrol of the requested docuntenTherefore, the Court is

unable to compel Plaintiffs to procel what they state they do not hdv&hus, the Motion to

“"Halstead 236, F.R.D. at 673 n. 15. (“This Court deaansobjection waived when a party fails
to assert it in its inial response to the discovery requeastl raises it for the first time in
response to a motion to compel.”) (citations omitted).

% SeeDefs.” Mem. Supp. Mot. Congb (ECF No. 121) at 9-10.
*Halstead 236, F.R.D. at 671.

%1t should be noted that Defendants stitEntiffs objected to these RFPs as unduly
burdensome as well. However, from the Cauréading of the responses to Requests for
Production, this is incorrect. Plaiffit only objected to these RFBSs irrelevant and already in
the possession, custody or control of Defendants.

%1 See Olesanl75 F.R.D. at 566 (stating the coustfd not compel defendant to produce
documents defendant claimed did not exist] the court had no evidence to the contrary.).
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Compel as to these RFPs isaal. Plaintiffs’ response thatei are not in possession, custody
or control of the requested documents will remain until supplemented by Plaintiffs, or until
Defendants produce evidence to the contfary.

2. Interrogatory No. 12

Interrogatory No. 12 seeks the identity of every person trained on the VA System, along
with the date and location of the training, ettmer the person was an insurance producer, and
whether the person was a GIB producer at thes toh training. Plaintiffs objected to this
interrogatory as unduly burdensome, overlyduat, irrelevant, and ositle the possession,
custody or control of Plaintiffs.

For the same reasons as RFP Nos. 22-23tPigiirrelevancy argument is overruled. As
for the unduly burdensome objection, Plaintiffs dohimad but state thathe interrogatory is
unduly burdensome. The party objecting to o&ry as unduly burdensome has the burden of
showing facts justifyingheir objection by demonstratingaththe time or expense involved in
responding to requested discovery is unduly burdenddmg. doing nothing but making a
conclusory statement as to tinedue burden of the discovery requédaintiff has failed to meet
the burden to prove theqeest is unduly burdensorie.

As for the overly broad objection, Plaintiffssert that there are® temporal limitations
to the interrogatory. While there are subject limitations to the disgoefendants do not limit
the dates for the discovery requeasevertheless, a party typigahas a duty to respond to an

interrogatory to the extent it is not objectibileand can be narrowed, despite the overly broad

32 Sedd.

% Horizon Holdings, Inc. v. Genmar Holdings, In209 F.R.D. 208, 213 (D. Kan. 2002);
Snowden v. Connaught Labs., IM37 F.R.D. 325, 332 (D. Kan. 1991).

%SeeDleson 175 F.R.D at 566.
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nature of the interrogatory.“This rule does not apply, howex and the Coumvill not compel
further response, when inadequate guidancstexo determine the proper scope of the
interrogatory.®® Because the Court is unable to detemfiom what date Defendants would find
this information necessary, it is unwilling limit the dates on its own. Because the Court finds
the interrogatory overly broad, it is unnecessarnytlie Court to rule on Plaintiffs’ objection that
the information is outside thrgbossession, custody or control.

The motion to compel as to RFP N22-23 and Interrogatory No. 12 is denied.

E. Request for Production Nos. 27-29

RFP Nos. 27-29 seek documents dealing \aitly efforts by Plaitiffs to recruit GIB
agents away from GIB. Plaintiffs initiallpbjected to these RFPs as overly broad, unduly
burdensome, irrelevant, and based on facts not in evidence. As for the overly broad and unduly
burdensome objections, the Plaintiffs agreedrap these objections if Defendants limited the
scope of the request to August 1, 2007 to the prés@wcause the parties agreed to this deal,
the Court finds it to be the current state of¢hee. Thus, the scope of RFP Nos. 27-29 is August
1, 2007 to present, and the overly broad andilynburdensome objections have been dropped.
Regarding the objection that the RFPs assufaets not in evidence, the Court finds this
objection to be abandon&dWhile Plaintiffs asserted this j@etion in both i initial response

and in its agreement with opposing counsetitop the unduly burdensome and overly broad

* Halstead 236 F.R.D. at 672.
®1d.
¥ Defs.” Mem. Supp. Mot. Compel (ECF No. 12it)11 (citing to Schoen Aff. Ex. C.).

¥ Halstead 236 F.R.D. at 672 n. 8 (“Objections initialigised but not redid upon in response to
the motion to compel will be deemed abandoned.”) (citation omitted).
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objections®® Plaintiffs failed to relyon the objection in its respamgo Defendants’ Motion to
Compel?°

The only objection the Plaintiffs are ablerédy on is irrelevance’Relevancy is broadly
construed, and a request for discovery shoulddosidered relevant if there is any possibility
that the information sought may be relevamthe claim or defense of any parfy.WWhen the
discovery sought appears relevant on its féoce,opposing party bears the burden of proving
irrelevance’? The RFPs in question certainly have the pgmlissi of being relevant to at least the
“tortious interference with business relationshfpsfounterclaim asserted by the Defendants,
and possibly others. Further, Plaintiffs’ argumethest the insurance agts doing business with
Gradient are independent do not carry the hufeproving irrelevancelrhese arguments miss
the mark of the RFPs, which are aimed at disgogeattempts to lead GIB agents away from
GIB, not whether the agents wdreglependent and free to worktkv others from time to time.
Because Plaintiffs did not carry their burdenpodving irrelevancy, therelevance objection is
overruled.

Nevertheless, Plaintiffs state thateyh have produced doments relating to
communications with GIB producers that may telto efforts to recruit such GIB producers
from August 1, 2007 to present. While the Court sakete of this, it alsoecessarily finds that

based on the continued irrelevardgection, it is unlikely that Plaintiffs have fully produced all

documents responsive to Defendants RFPs. As, she Motion to Compak granted. Plaintiffs

¥ SeeECF No. 121, Schoen Aff. Ex. C at 1 (statingé€Would still maintairthe objection that
the Requests assume facts not in evidence).

' SeePls.” Mem. Opp’n Defs.” MotCompel (ECF No. 131) at 8-9.
“ Halstead 236 F.R.D. at 671.
“21d.

3 SeeCountercl. and Third-Party Compl. (ECF No. 15) at 25.

12



have twenty (20) days from the filing of this order to fully produce responsive documents
relating to RFP Nos. 27-29, to the extent ®iéfs are in possession of such documents.

F. Interrogatory No. 3

Interrogatory No. 3 seeks “abmmunications that you comig comprise or describe any
of the terms, conditions, or obligations ahy agreement between GBA and any of the
Defendants® Plaintiffs object to this interrogatolgn a number of grounds: the information is
protected by the attorney-client privilege and attorney wwookluct doctrine, and that it is overly
broad, unduly burdensome, and irrelevant. Becawsatfs do not rely on the attorney-client or
attorney work product dégnes in their respse to Defendants’ Motion to Compel, these
objections are deemed abandofietihe remaining objections will be addressed in turn.

First, the Plaintiffs contend that Interrogat®No. 3 is overly broad. However, despite the
overly broad nature of an interrdgsy, it should be answered tcetlextent it is not objectionable
and can be narrowed to an appropriate sédg@aintiffs argue tat any communication
regarding the VA System could possillle seen to describe obligations of the parties. While this
seems spurious at best, it can be best dealt with by limiting the interrogatory to the words used
by Defendants: “you contend.” Bacse these are the litd words used by Defendants, the Court
is willing to find them asadequate guidance in limitingetscope of the interrogatoty The
adequacy of this limitation is further demonstthby the language uséa describe the purpose

of the interrogatory in the Defendants’ brief: “Interrogatory No. 3 requests that the [Plaintiffs]

“ECF No. 121, Schoen Aff. Ex. H at 2.
% Halstead 236 F.R.D. at 672 n. 8.
“|d. at 672.

*"See ld(stating that the court would not limit arterrogatory when given inadequate
guidance).
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identify the communications that comprise o[r] descriteir version of the alleged
agreement*® As limited, the objection as overly broad is overruled.

Second, the Plaintiffs claim that the imtgatory is unduly burdensome. However, the
Plaintiffs fail to state any reason why establish any facts §tifying the objectiorf® Thus, the
unduly burdensome objection is overruled.

Third, Plaintiffs argue that the interrogatory is irrelevant. “Relevancy is broadly
construed, and a request for discovery shoulddosidered relevant if there is any possibility
that the information sought may be relevamthe claim or defense of any party.WWhen the
discovery sought appears relevant on its féoce,opposing party bears the burden of proving
irrelevance’* Defendants demonstrate irethbrief that Plaintiffs iy on the oral agreement for
multiple claims. Thus, the Plaintiffs’ account thie oral agreement is relevant on its face. As
such, a conclusory statement that the requessed\iry is irrelevant dgenot satisfy the burden
imposed on the opposing party to prove ithelevancy of theequested discovery.Because it
fails its burden of proof, Plaiifits’ objection is overruled.

As a final matter, Plaintiffs argue that tweswer they provided sudigt to their objections
is an adequate response to the interrogatory. Defendants argue that the answer fails to identify
even one communication. The Court agrees Wigliendants. While the answer does seem to
describe some obligations and a few terms of the oral agreement, it fails to provide a complete

answer. This is demonstrated by two observations. First, the answer provided was subject to

*® Defs.” Mem. Supp. Mot. Compel (EQ¥o. 121) at 12 (emphasis added).

**Horizon Holdings 209 F.R.D. at 213nowdenl137 F.R.D. at 332.

*Halstead 236 F.R.D. at 671.

d.

*2Martin K. Eby Const.Nos. 08-1250-MLB-KGG, 08-2392-MLB-KGG, 2012 WL 1080801, at

*4 (stating courts look with disfavor on conclugr boilerplate objetions that discovery
requests are irrelevant, immateriahduly burdensome, or ovetlyoad) (citation omitted).
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objections just now overruled or deemed abandoAs such, it is unlikely to be a full answer.
Second, the only part of the answer that seems to descrtr@raunication is perfunctory and
vague. It only describes simply that two men emténéo a non-exclusive oral agreement. It does
not provide information on how Plaintiffs fpeived the agreemeat its obligations.

In light of the foregoing reasons, the Mwtito Compel as to tarrogatory No. 3 is
granted. Plaintiffs havéwenty (20) days from the filing of this Order to supplement their
response to Interrogatory N®to provide a full answer.

G. Interrogatory No. 13

Interrogatory No. 13 asks Plaintiffs to idéptihe costs and expenses associated with the
development of the VA System. Plaintiffs object the grounds that the interrogatory is overly
broad, unduly burdensome, and not reasonably céécuta lead to the dcovery of admissible
evidence. However, Plaintiffs do no more than assert that the interrogatory is irrelevant and
unduly burdensome, without givingnafacts or reasons as tdhw As the Defendants show, the
costs and expenses associated with developmea factor in determining whether the VA
System is a trade secrétFurthermore, Plaintiffs do not give any specific facts as to why the
interrogatory is unduly burdensome, as they are required b Flr. these reasons, Plaintiffs
have not carried their burdess to these objections, atiety are therefore overruled.

Plaintiffs also object that the interrogatory is overly broad because it could include such
things as travel expenses and lunches. @asethe quoted language in Plaintiffs’ argument,
Plaintiffs seem to be arguingah*“in relation” is overly brod on its face, similar to their
argument against RFP No. 3, that a “requestinterrogatory isoverly broad or unduly

burdensome on its face if it (1) uses an omnileas such as ‘relating to’ or “concerning,” and

> Fireworks Spectacular, Inc. v. Premier Pyrotechnics,,Ibd7 F. Supp. 1057, 1066 (D. Kan.
2001).

**Horizon Holdings 209 F.R.D. at 213%nowdenl137 F.R.D. at 332.
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(2) applies to a general category or groupdotuments or a broad range of informatich.”
When, however, the omnibus phrase modifies ecifip type of document or specific event,
rather than a large categoryalr documents or events, the requestot deemed overly broad on
its face®® Here, the requested information deals onihvexpenses and costs incurred in relation
to the VA System. This is more similar to aesjic event rather thaa large category or all
documents or events.

Plaintiffs, however, may have been arguingttthere are no temporal limitations on the
interrogatory. However, the objecting partyshtne burden to substantiate its objectitns.
Plaintiffs merely state that [B]xpenses incurred in relatiortb the program could include
everything from mileage to lunche¥"While this may seem to be broad, Plaintiffs do not
substantiate the claim that this would be owdmoad. And, because Kansas courts look to the
amount of time, effort, and expense in deveigpthe information as a factor in determining
whether the information is a protectable trade s&ctlaintiffs merely stating that lunches and
mileage may be included does not, in the eyethisfCourt, carry their burden. Thus, the over
breadth objection is overruled.

Plaintiffs also contend that they haemswered the interrogatory in full and have
incorporated their expert witag' damages report. Howevergthnswer gives only generalized
information, not any specific answers. Furthee ttamages report of the expert witness is just
that, a damages report based on lost profits. fépsrt does little in th way of showing the

costs incurred in the development of the VA 8gst In light of theseeasons, the Court finds

*Halstead 236 F.R.D. at 672 (citations omitted).
*Sonnino v. Univ. of Kan. Hosp. AutB21 F.R.D. 661, 667-68 (D. Kan. 2004).

*"Oleson 175 F.R.D. at 565.
*Pls.” Mem. Opp’n Defs.” Mot. Compel (ECF No. 131) at 10.

*Fireworks Spectacularl47 F. Supp.2d at 1066.
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that the answer provided is notllfand complete. Plaintiffs haveventy (20) days from the
filing of this Order to supplemeriheir response to InterrogatoNo. 3 to provide a full and
complete answer.

H. Interrogatory No. 17

Interrogatory No. 17 seeks information regagdparties or entities that have provided
training similar to the VA System. There are noealipns to this interrogatory. However, the
dispute is whether Plaintiffs t@ fully responded. Plaintiffs’ answer to this interrogatory is:
“Defendants and persons acting on behalf of defendants have stolen and used the VA Benefits
Maximization Training and Marketing Systeff!.’As it stands, Plairffis’ response is nothing
more than an accusation leveled at Defenddiftis. cannot be considered a responsive answer.
If the Defendants are the only parties Plaintiffs are aware of to providarsiraining, Plaintiffs
should have answered this algaand without accusation. If ¢éne are other parties, or if
Plaintiffs know the identities of “persons gt on behalf’ of Defendants who have provided
training, these need to be provided in an answer.

Plaintiffs have twenty (20) days from the filing of this Order to supplement their
response to Interrogatory No. 17 t@ywde a full and complete answer.

|. Interrogatory Nos. 22, 24

Interrogatory No. 22 seeks information redjag Paragraphs 46 and 47 of Plaintiffs’
Second Amended Complaint, and includes fireque subparts. Intergatory No. 24 seeks
information regarding Paragraph 53 of the @&t Amended Complaint. Plaintiffs objected to
both on the basis of attwey-client and attorney work doctrine privilege, and that the requests
were not reasonably calculated to lead te thiscovery of admissiel evidence. However,

Plaintiffs failed to rely on these objections in its response to the Motion to Compel, and thus

ECF No. 121, Schoen Aff. Ex. H, at 11.

17



these objections are deemed aband8hddefendants also show th&laintiffs agreed to
supplement their answer to Interrogatory N, which Plaintiffs have yet to do. Before
considering that point, it will be uséfto rule on the remaining objections.

Plaintiffs did not abandon their overly broad and unduly burdensome objections. They
argue that the discomerequests seek “all facts” and are tlawerly broad as a matter of law. It
is true that “contention interroggies” are “overly broad and unguburdensome on their face if
they seek all facts supporting a claim or defelssieh that the answering party is required to
provide a narrative account of its caSeMowever, interrogatories maask for the principal or
material facts with support a claim or defefSmterrogatories may also ask for the identities of
knowledgeable persons and supporting documentiédgorincipal or mateal facts supporting a
claim or defensé!

In light of these rules, the Court findsaththe interrogatory isverly broad and unduly
burdensome on its face, to the extent that it &mk&ll” facts. The Court will therefore compel
Plaintiffs to answer Interrogatory No. 2Bnited to the principal or material factsBecause the
Court overruled the objections of Plaintiffand the parties agreed that Plaintiffs would
supplement their answer to Imegatory No. 24, Plaintiffs ardirected to supplement their
response as promised. Plaintiffisall serve their supplementedpenses to Interrogatory Nos.
22 and 24 withinwenty (20) days of the filing of this Order.

The Court next turns to thaward of reasonable attorrgyfees and expenses that

Defendants’ counsel have incurred in connectigth this motion. Under Rule 37(a)(5)(A), the

*' Halstead 236 F.R.D. at 672 n. 8.
°?1d. at 674.

*d.

*1d.

% See Id.
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award of fees and expensesnandatory, unless certain excepti@pply. The Rule provides in
pertinent part: “If the motion [to compdiscovery] is granted . . . the countust,after giving an
opportunity to be heard, require the partywhose conduct necessitated the motion, the party or
attorney advising that conduatr both to pay the movant's asonable expenses incurred in
making the motion, including attorneyfees,” unless the (i) theowant filed the motion before
attempting in good faith to obtain the discovenghout court action, (iithe opposing party’s
responses or objections were substantially jestifor (iii) other circumstances make an award
of expenses unjust.

As the Rule expressly provides, theutt may award fees and expenses under Rule
37(a)(5)(A) only after the Coutttas afforded the partiesetfopportunity to be heard.” To
satisfy this requirement, the Coulitects Plaintiffs to show cae, in a pleading filed with the
Court within twenty (20) days of the date of this Order, hw Plaintiffs and/or Plaintiffs’
attorneys should not beequired to paythe reasonable attorney®es and expenses Movants
incurred in filing the Motion to Compel. Movants shall haleven (11) days thereafter to file a
response or responses thereto, if they so e&ook the event the Court determines that
attorneys’ fees and expenses should be awarded, the Court will issue an order setting forth a
schedule for the filing of affidavits reflectintpe amount of fees and expenses Movants have
incurred, and for the filing of any related briefs.

IT IS THEREFORE ORDERED that Defendants’ Motion to Compel Discovery (ECF

No. 120) is granted in peand denied in part.

'Fed.R.Civ.P. 37(a)(5)(A) (emphasis added).

"McCoo v. Denny’s, Ing 192 F.R.D. 675, 697 (D. Kan. 200@jting Fed. R. Civ. P. 37(a)(4)
(now numbered Fed. R. Civ P. 37(a)(5)).
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IT ISFURTHER ORDERED that Plaintiffs shall, withinwenty (20) days of the date
of filing of this Order, servéts amended and supplemented respsris Interrogatory Nos. 3,
13, 15, 17, 22, and 24.

IT ISFURTHER ORDERED that Plaintiffs shall, withinwenty (20) days of the date
of filing of this Order, produce all documents reqdito be produced as set forth herein to RFP
Nos. 3, 11, 27, 28, and 29. Said production shall pdkee at the offices of Defendants’ counsel,
or at any other locatioagreed upon by the parties.

IT ISFURTHER ORDERED that Plaintiffs shall, withinwenty (20) days of the date
of filing of this Order, produe the responsive emails inethPST format required by the
Scheduling Order.

IT ISFURTHER ORDERED that Plaintiffs shall, withinwenty (20) days of the date
of this Order, show cause inpdeading filed with the Court, lny Plaintiffs anddr Plaintiffs’
attorneys should not beequired to paythe reasonable attorney®es and expenses Movants
have incurred in filing their Motion®o Compel. Movants shall haeleven (11) days thereafter
to file a response aesponses thereto.

IT 1SSO ORDERED.

Dated in Kansas City, Kansan this 7th day of August, 2012.

¢ David J. Waxse
David J. Waxse
US. Magistrate Judge

CC: All counsel
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