Morris v. Cabela&#039;s Doc. 85

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

KENNETH E. MORRIS, JR.,

Plaintiff,

VS. Case No. 10-2559-EFM

CABELA'S WHOLESALE, INC,,

Defendant

MEMORANDUM AND ORDER

Plaintiff, proceedingro se claims the defendant unlawfully discriminated against him by
terminating his employment with Cabela’s. Calsetdaims it terminated Plaintiff’'s employment
following an investigation and interview of Ridff regarding his opening of an alarmed door to
smoke in an unauthorized area, and what Cabkélisved was Plaintif§ subsequent dishonesty
regarding the event. The Complaint alleges thatdiscrimination was due to Plaintiff's race.
Presently before the court is defendant Cabela’s motion for summary judgment (Doc. 80). For the
following reasons, the court grants the motion.

I. Facts

The defendant’'s motion for summary judgment sets forth a statement of facts with

appropriate references to the record as required by Federal Rule of Civil Procedure 56 and Local

Rule 56.1. Plaintiff's response does not addressean mfer to the defendant’s statement of facts,
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nor does it contain any citatida evidence in the recofdLocal Rule 56.1 provides in part that

“[a]ll material facts set forth in the statemensftthe movant will be deemed admitted for the
purposes of summary judgment unless specifically controverted by the statement of the opposing
party.” Even under the liberal standards of construction affordedotaselitigants, plaintiff's

failure to address the evidence means that defendant’s statement of facts is uncontroverted for
purposes of summary judgment. Accordingly, there genuine dispute as to the following facts.

Receiving Manager Thomas Van Anne hiregiiiff on November 2, 2009, for a temporary
position during the holidays. On January 28, 2010, Van Anne decided to retain Plaintiff for a part-
time receiving associate position on the overnight,staither than allowing Plaintiff's temporary
position to end.

At approximately 11:15pm on Saturday, Jayug0, 2010, a door alarm went off at the
employee entrance of Defendargtsre during the overnight shift when the store was closed and
locked down for stocking. Plaintiff admitted to taking a “smoke break” and opening the door,
setting off the alarm. Plaintiff sb testified that he was aware the door was alarmed and had to be
deactivated for him to leave without setting it off. Upon returning inside the building, Plaintiff
notified supervisor Teresa Hanson that the alarsigwing off, but did not mention that he was the
one who set it off. Hanson walked to the backdoa smelled cigarette smoke, and later reported
the incident to Receiving Manager Van Anne.

To ensure that its retail stores maintain prgaeurity, Cabela’s has an alarm system policy,
which is referenced in the employee handbook. pbiiey provides that overnight employees are

not to leave the store withoutthorization from someone who can de-arm the system, and that all

! Doc. 82.



breaks must be taken inside the store. eAlployees acknowledge this and other policies through
various signatures. Indeed, Plaintiff atted to signing the employee acknowledgment, although
he claims to be unsure regarding which acknowledgment he actually $ighether, Cabela’s
mangers orally reiterated these policies to receiving associates on a regular basis. Cabela’s
considers the alarm policy extremely important beeani the presence of firearms and ammunition
at the store, and because of the number of employees present late at night. Plaintiff admitted that
he was well aware that he was not supposeskiiothe building without permission, absent an
emergency. Additionally, the door that was breatcin this case has a large sign posted on it
stating: “STOP Building is ALARMED if yowexit these doors the POLICE will be called.”
Moreover, Plaintiff acknowledged in writing that he was aware of Cabela’s policy prohibiting
smoking in the building.

On Monday February 1, 2010, Van Anne begeestigating the alarm incident. Van Anne
directly asked Plaintiff if h&&new the reason for the alarm soundiagg Plaintiff said he did not.
It was not until Van Anne informeRlaintiff that Cabela’s security cameras likely captured the
reason for the breach that Plaintiff admitted to caggihe alarm. Plaintiff then wrote a statement
about the incident in whiche admitted to opening the alarmed door, smoking a cigarette, and
failing to disclose that he triggered the alarnaimliff also apologized fanot being forthright about
the incident. Plaintiff was then sent home arstrircted not to return to work until he received

approval from Cabela’s Human Resources Department.

2 At his deposition, Plaintiff testified that it was Bignature at the bottom half of the employee handbook, but
that he did not remember signing it and that although it wasidinature, “it could have been copied.” (Plt. Dep. 11).
Plaintiff provides nothing teupport his conclusory alletian that his signature was copied onto the employee handbook.
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On February 4, 2010, Cabela’s terminated Plaintiff's employment for violating Cabela’s
company policies, including the integrity and honesty requirements.

In September 2010, Plaintiff and 120 othersrsitted an electronic application seeking to
be hired by Cabela’s. Plaintiff later called Vianne, who explained that the positions were filled
with people Van Anne believed to aéetter fit. Van Anne did netant to re-hire Plaintiff because
he believed Plaintiff had violatednumber of policies and had baekshonest directly to Van Anne
during the investigation.

II. Standards

Summary judgmentis appropriate if the movyiagty demonstrates that “there is no genuine
issue as to any material fact” and thas itentitled to judgment as a matter of lai‘An issue of
fact is ‘genuine’ if the evience allows a reasonable jury to resolve the issue either*waydct
is “material” when “it is essenti@b the proper disposition of the claim.The court must view the
evidence and all reasonable inferences in the light most favorable to the nonmovirfg party.

The moving party bears the initial burden ofrimstrating the absence of a genuine issue

of material fact. In attempting to meet this standard, the moving party need not disprove the

°Fed. R. Civ. P. 56(a).

“Haynes v. Level 3 Commc'ns, LL456 F.3d 1215, 1219 (10th Cir. 2006).
°ld.

SLifeWise Master Funding v. Telebari@74 F.3d 917, 927 (10th Cir. 2004).

"Thom v. Bristol-Myers Squibb G853 F.3d 848, 851 (10th Cir. 2003) (citiGglotex Corp. v. Catretd77
U.S. 317, 322-23 (1986)).
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nonmoving party’s claim; rather, the movantsnsimply point out the lack of evidenoa an
essential element of the nonmoving party’s claim.

If the moving party carries its initial bden, the party opposing summary judgment cannot
rest on the pleadings but must bring forthe'sific facts showing a genuine issue for trfalThe
opposing party must “set forth specific facts that would be admissible in evidence in the event of
trial from which a rational trier of fact could find for the nonmovahtTo accomplish this, the
facts must be identified by reference to affids deposition transcripts, or specific exhibits
incorporated therein:* Conclusory allegations alone candefeat a properly supported motion for
summary judgmenf. The nonmovant’s “evidence, including testimony, must be based on more
than mere speculation, conjecture, or surmide.”

Finally, summary judgment is not a “disfavopg@cedural shortcut,” but it is an important

procedure “designed to secure the just, speedy and inexpensive determination of every* action.”

8d. (citing Celotex 477 U.S. at 325.)
°Garrison v. Gambro, In¢428 F.3d 933, 935 (10th Cir. 2005).

OMitchell v. City of Moore, Okla218 F.3d 1190, 1197 (10th Cir. 2000) (citikgjer v. Wal-Mart Stores, Ingc.
144 F.3d 664, 670 (10th Cir. 1998)).

Y“Adler, 144 F.3d at 671.
AWhite v. York Int’l Corp 45 F.3d 357, 363 (10th Cir. 1995).
*Bones v. Honeywell Intern, In@66 F.3d 869, 875 (10th Cir. 2004).

“Celotex 477 U.S. at 327 (quoting Fed. R. Civ. P. 1).
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1. Analysis

1. Discrimination

Plaintiff claims that Defendant discrimated against him when it terminated his
employment. Under the familisfcDonnell Dougla®urden-shifting framework, the plaintiff bears
the initial burden of establishing a prima facie case of discriminatitfithe plaintiff establishes
a prima facie case, the burden &hib the defendant to articulate a nondiscriminatory reason for its
action?® If the defendant does so, the burden shifts back to the plaintiff to demonstrate that the
defendant’s explanation is pretext for discrimination.

For purposes of the summary judgment motion, Defendant does not dispute that Plaintiff
can establish a prima facie case of race discrimination. Defendant’'s assertion that it terminated
Plaintiff due to a violation of the company’s pgl@nd lying during the investigation is a legitimate,
nondiscriminatory reason.

The burden now shifts to Plaintiff to presenfficient evidence to raise a genuine issue as
to whether the proffered reasoraipretext for race discriminatidh ‘Pretext can be shown by such
weaknesses, implausibilities, inconsistencies, incoherencies, or contradictions in the employer’s
proffered legitimate reasons for its action that a reasonable factfinder could rationally find them
unworthy of credence and hence infer tha #mployers did not act for the asserted non-

discriminatory reasons? Typically, a plaintiff makes a shamg of pretext with: (1) evidence that

®Garrett v. Hewlett-Packard Co305 F.3d 1210, 1216 (10th Cir. 2002).
9d.

Yd.

¥ Trujillo v. PacifiCorp 524 F.3d 1149, 1158 (10th Cir. 2008).

9d. (citation omitted).



the defendant’s stated reasotfalse; (2) evidence that the defendant acted contrary to a written
policy; and (3) evidence that the defendant acted contrary to an unwritten policy or pPactice.
Another way a plaintiff may demonstrate pretexby producing evidence that she was treated
differently from similarly situated emplegs who violated comparable work rulesyet another

way a plaintiff may demonstrate pretext is througbrdreatment of the plaintiff or through the use

of subjective criterid® The Court must consider this evidence as a wHole.

Plaintiff has no evidence whatsoever thatNd show that Defendant’s non-discriminatory
reason is pretextual. Rather, Plaintiff impéssibly relies on his own subjective belief and
conjecture to attempt to establish that Cabela’s acted in a discriminatory f4shion.

Further, Cabela’s claims, and Plaintiff doest dispute, that it has terminated other
employees for similar acts of dishonesty relateddiations of company policy. For example, three
separate Caucasian employees were terminatembfations of company policy. Just like Plaintiff,
these employees were fired for being dishonestiahaot have any previous discipline issues. The
fact that other employees were terminated folations of company policy undermines Plaintiff's
argument that he was singled out for terriora because of purported - but unsubstantiated

discriminatory motive$: Indeed, Plaintiff has not presedi@ single other employee who engaged

2Kendrick v. Penske Transp. Servs,. )20 F.3d 1220, 1230 (10th Cir. 2000).
A|d. at 1232.

2Jaramillo v. Colo. Judicial Dep;t427 F.3d 1303, 1308 (10th Cir. 2005).
ZAnnett v. Univ. of Kan371 F.3d 1233, 1241 (10th Cir. 2004).

% See id(“[m]ere conjecture that the [defendant] acted wligcriminatory reasons will not suffice to establish
pretext.”) (citingAnderson v. Coors Brewing Cd.81 F.3d 1171, 1179 (10th Cir. 1999)).

% See English v. Colo. Dept. of Correctip@d8 F.3d 1002, 1012 (10th Cir. 2001) (quotBimpson v. Kay

Jewelers 142 F.3d 639, 646-47 (3d Cir. 1998) (A plaintiff “canpatk and choose a person [he] perceives is a valid
comparator who was allegedly treated more favorably, and completely ignore a significant group of comparators who
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in similarly serious behavior who was disciplirditferently. The only clan Plaintiff has made is

that managers are treated differently because they can dis-arm the alarm themselves and take
cigarette breaks whenever they wanted. Nonetkggemanager, as opposed to an employee, having

a key to the facility in no way suggests a decisiased on race. Finall]aintiff cannot identify

a single race-based comment from anyone at Cabela’s.

Put simply, there is no genuine issue of material fact with respect to Plaintiff's race
discrimination claim. Defendasprovided a legitimate non-discriminatory reason for terminating
Plaintiff. Plaintiff's personal belief that thedision was too harsh does not render it discriminatory.
As such, summary judgment is proper.

2. Retaliation

Plaintiff also alleges that Defendant retaliated against him by failing to re-hire him in
September 2010. However, Plaintiff failed to file a retaliation claim with the E£Q&hen a
discrete employment act such as “termination, failure to promote, denial of transfer or refusal to
hire,” occurs after the filing agtn EEOC charge, the employee milstdn additional charge relating
to the discrete aéf. Accordingly, Plaintiff's claim for rmliatory failure to re-hire must be

dismissed for failure to exhaust administrative remedies.

were treated equally or less favorable than [he].”).

% pefendants claim Exhibit E of Doc. 81 is the EEO@rge, and cite to that to support their claim that
Plaintiff did not exhaust his administrative remedies. Howeehibit E is a declaration of Kelsey Johnson, not the
EEOC documentation. Nonetheless, the Court was ableidowthe EEOC record because it was filed as a supplement
to the complaint (Doc. 9).

Z"Martinez v. Potter347 F.3d 1208, 1210-11 (10th Cir. 2003) (quohiag’| R.R. Passenger Corp. v. Morgan
536 U.S. 101, 114 (2002)).
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IT ISTHEREFORE ORDERED that defendant Cabela’s motion for summary
judgment (Doc. 80) is GRANTED.
IT1SSO ORDERED.

Dated this 31st day of August, 2011.

S P /744@:«

ERIC F. MELGREN
UNITED STATES DISTRICT JUDGE



