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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

JULIE K. MORAL, )

Plaintiff, )) CIVIL ACTION
V. g No. 10-2595-KHV
RONALD HAGEN, ))

Defendant. ))

MEMORANDUM AND ORDER

Under 42 U.S.C. § 1983, Julie K. Moral brings suit against Ronald Hagen, an agent
Kansas Bureau of Investigation (“KBI"), for retaliagaarrest in violation of her First and Fourteer
Amendment rights to familial association. Defendeserts qualified immunity. This matter is befq

the Court on Defendant Ron HaxyMotion For Summary Judgmeioc. #101) filed January 4, 201

and plaintiff’s_Motion For Hearin@gDoc. #109) filed February 14, 201Bhe Court overrules plaintiff’s
motion! For the reasons stated below, the Court fthdsdefendant is entitled to qualified immun
and sustains defendant’s motion for summary judgment.

Procedural History

Plaintiff initially sued defendant pro se and theu@ granted leave to proceed in forma paup4
Under 42 U.S.C. § 1983, the complaint alleged th&ratant violated plaintiff's First, Fourth an
Eighth Amendment rights. Within a week of beingyed, defendant moved to dismiss plaintiff's Fi
and Fourth Amendment claims. Finding thatedelant’'s affidavit provided probable cause

plaintiff's arrest, the Court dismissed plaintiff’'s Fourth Amendment claim for malicious prosec
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argument is not necessary and would not aid in the disposition of defendant’s motidd. Kaee
R.7.2.
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Upon reviewing defendant’s motion and the parties’ briefs, the Court finds that oral

Dockets.Justia.

com


http://dockets.justia.com/docket/kansas/ksdce/2:2010cv02595/77940/
http://docs.justia.com/cases/federal/district-courts/kansas/ksdce/2:2010cv02595/77940/110/
http://dockets.justia.com/

Memorandum And OrddDoc. #21) filed July 14, 2011 atlBt. Relying on Howards v. McLaugh]in

634 F.3d 1131, 1148 (10th Cir. 2011) (“Howartsthe Court overruled defendant’s motion to dism|i

plaintiff's First Amendment retaliatory arrest claim. Howarklsld that in June of 2006, “it was cleafly

established that an arrest made in retaliation ofdiaidual’s First Amendmetrights is unlawful, ever
if the arrest is supported by probable cause.” 634 F.3d at 1148.

Plaintiff then moved to amend her comptaamd defendant moved for summary judgme
Under Rule 56(d), Fed. R. Civ. P., plaintiff askld Court to defer ruling on defendant’s motion f
summary judgment until she had an opportunity toaakitional discovery. After plaintiff filed a repl
in support of her Rule 56(d) motion, counsekered an appearance on her behalf. Bdg/ Of
AppearancégDoc. #69) filed October 7, 2011.

The Court sustained plaintiff's motion for lea¥o amend her complaint. Accordingly,

s

SS

nt.

or

it

overruled the portions of defendant’'s motion for summary judgment that related to the antigipate

amendments, namely plaintiff's First Amendmentalkatory arrest claim. The Court sustained

defendant’s motion for summary judgment on plairgifighth Amendment claim. After plaintiff filed

an amended complaint, the U.S. Supreme Court reversed Howdmalglihg that defendants we
entitled to qualified immunity because “it was notarly established that an arrest supported

probable cause could give rise to a FAmstendment violation.” _Reichle v. Howardks32 S. Ct. 2088

2097 (2012) (“Howards ).

e
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In the pretrial order, plaintitisserts that she is entitled toaoeer because “she was arrested flue

to Defendant’s desire to retaliate against her in violation of her First and Fourteenth Amendment|famili

association rights.”_Pretrial Ordédoc. #100) filed December 13, 2012. Defendant again movsds for

summary judgment, arguing that plaintiff has patduced evidence that he specifically intended to




deprive her of a protected familial relationship and that he is entitled to qualified immunity.

Legal Standards

Summary judgment is appropriate if the pleadi, depositions, answers to interrogatories
admissions on file, together with afivits and other materials, iy show no genuine issue as to &
material fact and that the moving party is entitled to judgment as a matter of lare®dR. Civ.

P. 56(a), (c); Anderson v. Liberty Lobby, Ind77 U.S. 242, 247 (1986); Kaufman v. Hig§387 F.3d

1297, 1300 (10th Cir. 2012). A factuaspute is “material” only if it “night affect the outcome of the

suit under the governing law.”_Liberty Lobb477 U.S. at 248. A “genuai factual dispute require
more than a mere scintilla of evidence. dti252. Judgment as a matter of law is appropriate whe
nonmoving party has failed to make a sufficient shgveon an essential element of her case on w

she has the burden of pro&hero v. City of Grove, Oklg510 F.3d 1196, 1200 (10th Cir. 2007) (citi

Celotex 477 U.S. 317, 323 (1986)); see dlsoerty Lobby, 477 U.S. at 251. In deciding a motion for

summary judgment the Court views the recordénityht most favorable to the nonmoving party. Kd

v. City of Del City, 660 F.3d 1228, 1238 (D. Kan. 2011).

Because defendant has asserted a qualifiedimityndefense on summary judgment, plain
must first show that (1) defendant violatedoastitutional right and (2) that constitutional right w

clearly established. Vondrak v. City of Las Cryce35 F.3d 1198, 1205 (10@ir. 2008) (quoting

Cortez v. McCauley478 F.3d 1108, 1114-15 (10th Cir. 2007) amc)). This is a “heavy two-pa|
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burden.” Casey v. W. Las Vegas Indep. Sch. D#st3 F.3d 1323, 1327 (10th Cir. 2007) (quoting

Medina v. Cram252 F.3d 1124, 1128 (10th Cir. 2001)). PIlddrithust do more than identify in th

abstract a clearly established right and allegettigedefendant has violated it”; she “must articulate

clearly established constitutional right and théeddant’s conduct which violated the right with

1%

the




specificity.” Green v. Post74 F.3d 12941300 (10th Cir. 2009); see al§wanson v. Town of

Mountain View, Colo.577 F.3d 1196, 1200 (10th Cir. 2009). Tl has discretion to decide whi¢h

of the two prongs of thqualified immunity analysis to address first. Pearson v. Call&abénJ.S. 223

236 (2009Y.
In determining whether a right is clearly esistiied, the relevant, dispositive inquiry is whether
it would be clear to a reasonable officer thatbisduct was unlawful under the circumstances. Sauicier

v. Katz 533 U.S. 194, 202 (2001) receded from on other grounBeésson555 U.S. 223. Summary

judgment based on qualified immunity is appropriateeflaw did not put thefficer on notice that hig

conduct would be clearly unlawful._Igtiting Malley v. Briggs475 U.S. 335, 341 (1986)). For a right

to be clearly established, the Court looks f@upreme Court or Tenth Circuit decision on point| or
clearly established weight of authority from otheuxts finding the law to be as plaintiff maintains.

Koch, 660 F.3d at 1246 (quoting Lundstrum v. Romé&6 F.3d 1108, 1119 (10th Cir. 2010)).

If —and only if — plaintiff carries her two-geéburden, defendant bears the traditional burdeh of
the movant for summary judgment — showing thatelaee no genuine issues of material fact and [that

he is entitled to judgment asmatter of law. Kogl660 F.3d at 1238 (quoting Clark v. Edmunsik3

—

F.3d 1219, 1222 (10th Cir. 2008)); see allotex Corp. v. Catretd77 U.S. 317, 323 (1986).

2 Qualified immunity balances two important interests — the need to hold public officials
accountable when they exercise power irresponsihdithe need to shield officials from harassmeént,
distraction and liability when they germ their duties reasonably. Pearse®s U.S. at 232. Becausge
qualified immunity is “an immunity from suit ratheraiha mere defense to lity . . . it is effectively
lost if a case is erroneously permitted to go to trial. (ddoting Mitchell v. Forsytj472 U.S. 511, 52
(1985)). The *“driving force” behind the qualified immunity doctrine is a desire to ensurg that
“insubstantial claims against government officials will be resolved prior to discovery(§uating
Anderson v. Creightgmd83 U.S. 635, 640 n.2 (1987)). Accordingly, the U.S. Supreme Coult has
“stressed the importance of resolving immunity goes at the earliest possible stage in litigation.”
Id. (quoting_ Hunter v. Bryan602 U.S. 224, 227 (1991) (per curiam)).
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defendant meets his burden, the burslafts to plaintiff to demonstrate that genuine issues remai

trial as to those dispositive matters on which cdmeies the burden of proof. Applied Genetics Int

Inc. v. First Affiliated Sec., In¢912 F.2d 1238, 1241 (10th Cir. 1990); see Batsushita Elec. Indug.

Co. v. Zenith Radio Corp475 U.S. 574, 586-87 (1986); Bacclmdus., Inc. v. Arvin Indus., Inc939

F.2d 887, 891 (10th Cir. 1991Rlaintiff may not rest on her pleadingst must set forth specific fact

Applied Genetics912 F.2d at 1241.

The Court views the record in the light miastorable to the nonmoving party. Deepwater In

Ltd. v. Jackson Hole Ski Cor®38 F.2d 1105, 1110 (10th Cir. 1991). It may grant summary judg

if the nonmoving party’s evidence is merely coloeat is not significantlprobative._Liberty Lobby
477 U.S. at 250-51. In responseatmotion for summary judgment, a party cannot rely on ignor

of facts, on speculation or on suspicion, and matyescape summary judgment in the mere hope

n for

U7

ment

nnce

that

something will turn up at trial._Conaway v. Smi@®»3 F.2d 789, 794 (10th Cir. 1988). The inquiry is

“whether the evidence presents a sufficient disageeéto require submission to the jury or whet

it is so one-sided that one party must prevail as a matter of law.” Liberty | 4BByJ.S. at 251-52|

Facts

The following facts are either uncontrovertedeched admitted or construed in the light m

her

jost

favorable to plaintiff, the nonmovant. The Courtites only those facts that are material to deciding

defendant’s motion for summary judgment and digrdg any facts not supported by citations to

record.

the

Carlos Moral and plaintiff Julie Moral are husioeand wife. They have never been separated

or divorced. During the time period in question, the&®were directors of M&M Investors, a form

er

Kansas corporation. Among otheintlps, M&M Investors operated twewspapers in western Kansas.
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March 12, 2009 Interview

On March 12, 2009, defendant interviewed plaintficerning an investigation of Carlos Moral.

=

At the time, defendant was a Senior Special Agdhitive KBI. During the interview, defendant askied

plaintiff about potential criminal activity conducteddbgh M&M Investors. Hstated that plaintiff's
husband was laundering money and that he was ¢oidgport her husband to Cuba. Defendant

stated that he would be seeing plaintiff evegewif she continued suppimg her husband and did n

hlso

DT

cut ties with him. Defendant told plaintiff that sheeeded to save herself. He never told plaintiff that

she was the target of an investigation. Heeneexpressly told plaintiff to divorce her husband.

Defendant told plaintiff to tell her husband evergiththey talked about in the interview. Defend

did not give plaintiff Mirandavarnings and plaintiff did not understand defendant’s questions

related to her conduct.

Il. Garden City Telegram

In April of 2009, M&M Investors engaged the Gardgty Telegram to provide printing services

for one of its newspapers, the Grant County GazeBefore April of 2009, M&M Investors had used

numerous entities to print its newspapers. Between January 1, 2005 and April 1, 2009, three

ANt

to be

credit

sued M&M Investors to collect payment for services rendered. The Garden City Telegram stoppe

printing the Gazette on June 16, 2009 for failurpayp for services rendered. Between April 1, 2009,

and approximately June 30, 2009, M&M Investors \waarrears on payments to the Garden (i

Telegram.
According to the Garden City Telegram’s business manager, Marisa Perez, in June

Carlos Moral attempted to secure additional sawithrough the use of a credit card with insuffici

ty

Df 20(
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funds to cover the amount to be chargadcheck to hold” drawn on an account with insufficient fupds

to cover the amount due and owing, and promiggsayment from Scott Davis, an accountant
Wichita. By fax, Perez received a FedEx airbitedaJune 16, 2009, which listed Scott Davis as se
and Perez as recipient. The fax was sent framtiff’'s flower shop, théliger Lily. The purpose o
the FedEXx airbill was to show Perez that Davisinaded a check to cover M&M Investors’ debt a
to induce the Garden City Telegram to resume printing its paper. Defendant later discovered t
Davis was fictitious. He found no certified pubdiccountant or public accountant named Scott D
in Wichita and no Scott Davis at the address listethe FedEx airbill. He did find a resident nam
David Lutz, a known associate of Carlos Moral.eRalid not know plaintiff; she dealt only with Carl

Moral.

in

nder

hat Sc
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ed

Plaintiff now contends that in a memo ta®zedated June 17, 2009, Carlos Moral explained the

incorrect address on the airbill. _Skemorandum, attached as Ex. 8 to plaintiffs Responsg To

Defendant’'s Second Motion For Summary Judgn{®uc. #107) filed February 5, 2013. Befdre

submitting it in support of her response, plaintiff hatipreviously disclosed the memo. On March

31,

2011, Carlos Moral was deposed in a factualgnictal case in Finney County, Kansas. During an

extensive deposition, he did not mention this memorandum, even when specifically aske
communications with Perez that occurred after keddner the airbill. Carlos Moral Depo. at 87:10-

attached as Ex. 3 to Defendant’s Reply TorRiflis Response To Defendant’'s Motion For Summ

3 Defendant’s brief characterized the creditdcas “inactive.” Plaintiff disputes thi

characterization, but does not dispute that theitccadd would not have been honored to cover

] abc

amount due and owing. SeResponse To Defendant’s Second Motion For Summary Judgment

(Doc. #107) filed February 5, 20134t 11 (in relevant part, contratieg only that Perez did not sgy

that the credit card was inactive); see als@stigative Report of Sattlémterview, attached as Ex.
to Defendant’s Second Motion For Summary Judgr(i@ac. #107) filed February 5, 2013 (describi
credit card as “no good”).

-7-
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Judgment(Doc. #108) filed February 13, 2013 (Q: “Did you, at some time, have any follow-up

conversations with Marisa Perez regarding thetfaattyou had told her you were going to fax he

Fed Ex a check to her, but then didn’t?” A: é&ihay have had a conversation. | couldn’t tell you.

see alsad. at 84-85. Perez has sworn an affidavit statil was never sent this memorandum by Ca

Moral, and I never received an explanation for thpshg label Mr. Moral sent.” Affidavit, attached

as Ex. 4 to Defendant’s Reply Rhaintiff's Response To Defendliés Motion For Summary Judgment

(Doc. #108).

The Court agrees with defendant that itegms the memorandum was recently created fof

or

the

purpose of responding to his motion and to cast a shadow on defendant’s investigation. Becal

plaintiff did not properly disclose the memo, the QGautl not consider it. Under Rule 37(c)(1), Fed.

R. Civ. P., “[i]f a party fails to provide informatn or identify a witness agquired by Rule 26(a) o

=

(e), the party is not allowed to use that infation or witness to supply evidence on a motion, at a

hearing, or at a trial, unless the failure was substantially justified or is harmless.” Plaintiff H

as nc

shown that springing the memorandum on defendarter response to summary judgment was

substantially justified or harmless. Furthermareen if the Court considered the memorandum, it

would not change this decision.

On June 30, 2009, Dena Sattler, an employeeeoGtrden City Telegram, e-mailed plaint

ff

that it would not continue printing her newspapetcduise her account was in arrears. Sattler recgived

a response which stated that the account wasaararbecause an accounting firm in Wichita had &

embezzling money from the Morals, and that payment was forthcdniitaintiff admits that the e-ma

4 Sattler sent the e-mail to plaintiff's e-maddress — “jmorall@pld.com” — which is tl
same e-mail address she has used in this casier 8ddressed the email to “Julie” and the respd
(continued...)
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attempted to induce additional printing services based on these representations. Pl. Depo. at L58:3

lll.  Search Of M&M Investors’ Office
On May 14, 2009, defendant accompanied Grant @dsimeriff Lance Babcock to the buildin

that plaintiff and Carlos Moral rented from Rald and Norma Dudley at 105 North Main Streef

g

in

Ulysses, Kansas. They went inside and rerddaaxes of business checks, deposit stamps and pther

important documents. They sealed the itemshoxawhich they kept at the Grant County Sheriff’s

Office. Plaintiff contends that they did #flis without any warrant or judicial proces€n June 1

2009, Laurie Walta, the daughter of Richard and Norma Dudley, contacted defendant regardit

information she found on the computers the Dudleys removed from the building. Defendant
Walta for the information, saying “nice work . . . interested in changing career fields?”
IV.  Complaints About Defendant’s Conduct

Plaintiff called Sheriff Babcocland strongly protested his actions. She also complaing
Assistant Grant County Attorney, Gary Hathawayedny October of 2009, platiff and Carlos Moral

complained to the Ulysses Chief of Police, A@lson. On October 7, 2009, Chief Olson took th

*(...continued)
stated, “This is Julie Moral.” Yet plaintiff denies sending the e-mail.
Plaintiff also states that defendant knewatt@arlos Moral had accused an accountant, R4

Porter, of embezzling money fronim. The relevance of this ptiis unclear. The e-mail does not

identify Porter as the embezzler and does not enddcate that Porter worked in Wichita. Moreov
Carlos Moral’s accusation regarding Porter camg after Porter accused him of passing bad che)
The Board of Accountancy found th@arlos Moral’'s allegations lacked merit, and in 2008 he
convicted for passing bad checks. The argument reggiRbrter is simply a distraction from the f3
that the e-mail seems to be referring to the fictitious Wichita accountant, Scott Davis — the s3
who purportedly sent payment by FedEXx.

° Carlos Moral sued Sheriff Babcock ahé Dudleys based on these events. el

v. Grant Cnty. SheriffNo. 09-1230 (D. Kan.). The Tenth Circaffirmed dismissal of his claimg.

Moral v. Grant Cnty. Sherif424 Fed. Appx. 803 (10th Cir. 2011).

-9-
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report and reported the matter to Assistant Attorney General Steve Karrer.

On November 5, 2009, based on advice from KBI Adason LaRue, plaintiff and Carlos Mo

complained to KBI General Counsel Laura Grah@woua defendant’s conduct. Graham told plaint

to put her complaints in a letter. On Novemb2y2009, attorney Linda Edkean wrote KBI Director

Robert Blecha stating that she represented both ff@int Carlos Moral. She reiterated that plain

al

ff

iff

was not involved in the alleged criminal activitydeasked that the KBI investigate defendant’s conduct.

On or about December 6, 2009, plaintiff and Carlos Moral met with KBI Internal Affairs

investigator David Hutchings. They expanded on the complaints they had made to General
Graham and Director Blecha. Plaintiff told Ageétutchings that she was very concerned about
potential of defendant retaliating against hertheamonth following the meeting, defendant descri
plaintiff and Carlos Moral as the “SW KS version of Bonnie and Clyde.” Defendant also told
that Carlos Moral and the County Attorney or Asmint County Attorney were involved in a $10 milli
money laundering scheme. After plaintiff and @arMoral met with Hutchings, defendant added

allegation of conspiracy to his affidavit.

Between July of 2009 and January of 2010, plaintiff refused to let the KBI interview hey.

or about January 21, 2010, the Finney County Attorney charged plaintiff and Carlos Moral w
criminal offenses — theft of services and giving a worthless check. The charges were b
defendant’s affidavit which alleged four crimesefth making a false information, giving a worthle

check and conspiracy. S&emorandum And OrdefDoc. #21) (discussing in detail defendan

affidavit and finding that it provided pbable cause for plaintiff's arrest).

6 The parties dispute when defendant submitted his affidavit to the Finney County At
for charging. Defendant states that he submitted the affidavit to the Finney County Attor
(continued...)
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V. Plaintiff's Arrest And Preliminary Hearing

On January 21, 2010, plaintiff was arrested antbreed from her house in handcuffs. Plain
states that while she was held at the Grant Gobhneriff's Office, defendat laughed and snickered
her. Defendant denies doing so.

At the conclusion of the State’s evidenca @treliminary hearing, a Finney County magistr
judge dismissed the charges against both plaintiff and Carlos Moral. In doing so, the pr
Magistrate Judge did not considerdéa’s affidavit. The State did not call Hagen as a witness. A
hearing, Linda Eckelman’s driver overheard defemdaying “they will get theirs” and “we will sg
how brave she is now.” The Court has previouslgd that defendant’s affidavit provided proba

cause for plaintiff's arrest. Sédemorandum And OrdgDoc. #21).

Analysis

Plaintiff's Remaining Claim

Plaintiff contends that the pretrial order preserved two retaliatory arrest claims: (1)
Amendment claim alleging that defendant retaliated against her because she reported him to
and (2) a Fourteenth Amendment claim alleging deééndant intentionally interfered with her rig

to familial association with her husband. Plaintiff’'s Respdbee. #107) at 10. The Court disagre

The pretrial order states: “Plaintiff asserts 8tat is entitled to recover upon the following theory: T
she was arrested due to Defendant’s desire to retagjatest her in violation of her First and Fourtee

Amendment familial association rights.” Pretrial Or¢i@oc. #100) at 6. Baed on the plain languag

of the pretrial order, plaintiff asserts a claim fetaliatory arrest in “violation of her . . . familial

8(...continued)
November 2, 2009, but he signed it on January 12, 2010.
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association rights,” which she contends arises under the “First and Fourteenth Amendrméaht[s].”

The pretrial order controls the course of #ition unless the Court modifies it in accordance
with D. Kan. Rule 16.2(c). Fed. R. Civ. B6(d); D. Kan. R. 16.2(c); Pretrial Ord@oc. #100) at 1
The purpose of the pretrial order is to “insure #tonomical and efficient trial of every case on| its

merits without chance or surpe.” Koch v. Koch Indus., Inc179 F.R.D. 591, 596 (D. Kan. 1998)

(quoting _Smith v. Ford Motor Cp626 F.2d 784, 795 (10th Cir. 1980)) (internal quotation marks

omitted). Pretrial orders “should be liberally constiteecover any of the legal or factual theories that

might be embraced by their language.” (loting Trujillo v. Uniroyal Corp.608 F.2d 815, 818 (10th

Cir. 1979)) (internal quotation marks omitted). But this “does not require courts to fabricate a clgim th

a plaintiff has not spelled out.” _Shaub v. Newton Wall Co./UCR%&3 Fed. Appx. 461, 465-66 (10th

Cir. 2005) (quoting Maniccia v. Browd 71 F.3d 1364, 1367 n.1 (11th Cif99)) (internal quotatiomn

marks omitted); cfZokari v. Gates561 F.3d 1076, 1087 (10th Cir. 20@&iting Viernow v. Euripides

Dev. Corp, 157 F.3d 785, 800 (10th Cir. 1998)]IBtino v. City of Rio Ranchp31 F.3d 1023, 102Y

(10th Cir. 1994)) (new theory of recovery noisesl by complaint even though it alleged predidate
facts). Any “claims, issues, defass or theories of damages not included in the pretrial ordgr are

waived even if they appeared in the complaint.”_Wilson v. Mu¢ka F.3d 1207, 1215 (10th Ci

=

2002). The decision to exclude faotsissues as not found the pretrial order is committed to the
Court’s sound discretion. Kocthh79 F.R.D. at 596 (citing Smitb26 F.2d at 795).

Throughout this case, plaintiff's theories and the factual basis therefor have been a movir

! An e-mail exchange between plaintiff's coehand defendant’s counsel confirms this

reading of the pretrial orderCounsel debated whether a claim for violation of a right to fantilial
association arises under the First or Fourteentlerment in the Tenth Circuit. Plaintiff's coungel
ultimately stated: “just put that plaintiff claimswdial association is based on the 1st and 14th and that
will protect me.” Ex. 7, attached to Defendant’s Rgjlpc. #108), at 1.

-12-




target® The purpose of a predtiorder is to immobilize the targfr the remainder of the lawsuit; fit

may be amended only to prevent manifest injustice. F8deR. Civ. P. 16(d); Koch79 F.R.D. at 596

Plaintiff contends that the “[q]uestions of factle pretrial order clearly relate to both the F

rst

Amendment retaliation claim (Factual issues 1-7) and her claim of familial association ungler th

Fourteenth Amendment. (Factual issues 8-10).” Plaintiff's Resfjbiose#107) at 11. But the factupl

issues listed in the pretrial order do not reference plaintiff's reports to thg KBy simply consis

of generic factual issues thatudd arise in just about any First Amendment retaliation case. Moreover,

they are consistent with plaintiff's contention tteg right to familial association arises under the H

Amendment._SePBretrial Orde(Doc. #100) at 5; Ex. 7, attached to Defendant’s Ré@pbc. #108),

8 CompareCivil Complaint(Doc. #1) filed November 2010 at 7 (alleging First, Fourt
and Eighth Amendment claims, including allegation that defendant retaliated against plaintiff
on her complaint against [defendant] 4ol relationship to her husband”), wAlmended Complain
(Doc. #83) filed May 25, 2012 (filebly counsel, alleging additional facts but not identifying clain

irst

h
‘base

(s)

against defendant), witlPretrial Order(Doc. #100) (after Court dismissed Fourth and Eighth

Amendment claims, alleging First Amendment claim based only on entede with familial
association rights), and witRlaintiff's ResponsgDoc. #107) at 10 (asserting First Amendm

retaliation claim based on reports to KBI and Fourteenth Amendment familial association clai

9 Factual issues 1-7 state as follows:

1. Whether Plaintiff engaged in activityahis protected by the First Amendment.

2. Whether Defendant was aware of any First Amendment activity on the part of
Plaintiff.

3. Whether the alleged adverse action taken by Defendant pre-dated the First
Amendment conduct claimed by Plaintiff.

4, Whether causation in a claim against a law enforcement officer can be

established when an arrest is supported by an affidavit completed by the law
enforcement officer, but charged by the County Attorney.
5. Whether any action taken by Defendant was motivated by a desire to retaliate
against Plaintiff for engaging in constitutionally protected conduct.
Did the defendant submit a false affidavit?
Was the arrest supported by probable cause?

N o

Pretrial OrderDoc. #100) at 8.

-13-
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at 1 (counsel's e-mail exchange regarding plaint#ifilial association claim). The parties agreed
the pretrial order after discovery had closed and &fidy extensive motion practice earlier in the ca

To “now suggest the court should read betweetinies to find a wholly unstated theory of liabilif

to

Se.

Yy

defies common sense” and would “défg purpose of having a pretrial order in the first place.” Clean

Harbors, Inc. v. CBS Corp875 F. Supp.2d 1311, 1319 (D. Kan. 2012).

Again, in the pretrial order plaintiff's theory of recovery was that “she was arrested ¢
Defendant’s desire to retaliate against her inatioh of her First and Fourteenth Amendment fami
association rights.”__Pretrial Ordéboc. #100) at 5. It does nodasonably identify a claim tha
defendant retaliated against plaintiff for reporting him to the KBI. The Court will not allow plain{
bootstrap into the pretrial order a wholly unstatedyhebrecovery, even if she may have asserted
claim earlier in the case. S®élson, 303 F.3d at 1215 lean Harbors875 F. Supp.2d at 1319; @
Zokari, 561 F.3d at 1087. Moreover, in lighttcounsel’'s e-mail exchange, s&gran.7, plaintiff's
attempt to do so appears to be completely disinges. Plaintiff has not asked to amend the pre
order, and the Court limits her claims to exactlyawthe pretrial order says — retaliatory arres
violation of plaintiff’'s familial asociation rights under the First and Fourteenth Amendments. P
Order(Doc. #100) at 5. At this stage, plaintiff has veehany and all other claims that the pretrial or
does not mention. Even if plaintiff had asserted a retaliation claim based on her reports to {
defendant would be entitled to qualified immunity on that claim. iifeeeAnalysis Part III.

Il. Plaintiff's Request For Reconsideration Of Finding Of Probable Cause
In partially sustaining defendant’s motion to disspthe Court found thaefendant’s affidavit

provided probable cause to arrest plairdiitli Carlos Moral._Memorandum And OrdBioc. #21) at

6-11. Inresponse to defendant’s motion for sumnualyment, plaintiff “respectfully requests that t

-14-
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Court re-examine this issue under FRRRe 60(b).”_Plaintiff's Respong®oc. #107) at 18. She di

not file a motion as Rule 60(b), Fed. R. Civ. Rd ®. Kan. Rule 7.3(a) reqei. Fed. R. Civ. P. 60(h
(on motion and just terms, court may relieve pémyn final order for certain reasons); D. Kan.
7.3(a) (parties seeking reconsideration of dispositiders or judgments must file motion pursuan

Fed. R. Civ. P. 59(e) or 60).

R.

[ tO

Nevertheless, assuming that Rule 60(b) is tbpgrbasis for seeking reconsideration, plaintjff’

purported Rule 60(b) ntion is untimely._Seé&ed. R. Civ. P. 60(c)(1). But s&offeyville Res. Ref.

& Mktqg., 748 F. Supp.2d at 1264 n.3 (citifge v. Okla. Corp. Comrb16 F.3d 1217, 1223 n.2 (10

Cir. 2008), Raytheon Constrs., Inc. v. Asarco,|868 F.3d 1214, 1217 (10th Cir. 2003)) (Rules 59

th

(e)

and 60(b) apply only to final orders and judgmend #djudicate all of parties’ remaining rights and

liabilities). Rule 60(c)(1) provides that except in airestances not applicable here, a Rule 60(b) mg

must be made within a reasonable time and no laerdhe year after entof the order in question,.

tion

Plaintiff requested reconsideration on February 5, 2013 — well more than one year after the Col

entered the order she challenges and also mora tear after counsel entered an appearance on h

of plaintiff. SeeMemorandum And Ordd€Doc. #21) filed July 14, 2011; Entry Of Appearagioec.

#69) filed October 7, 2011.
Moreover, plaintiff's request for reconsideration Iaokerit. It relies on the fact that at the tir
the Court ruled on defendant’s motion terdiss, plaintiff “was proceeding pro aed did not have th

benefit of counsel in framing the issues andspnting evidence for the Court’s consideratig

Plaintiff's Respons€Doc. #107) at 18. Plaintiff “acknowledges that as a pidgigant, she had not

done a lawyerly job of marshaling the evidence for the Court.” Plidintiff chdlenges the Court’s

previous order by reframing facts the Court relieéod offering new facts nbefore the Court at th
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time. Id.at 19-25. Although the Court holds pro se plegsito a less stringent standard than for
pleadings drafted by lawyers, the Court does notnasghbe role of advocate for a pro se litigant; §

must follow the same rules that govern all other litigants. (Bgken v. San Juan Cnty2 F.3d 452,

455 (10th Cir. 1994); Hall v. Bellmo®35 F.2d 1106, 1110 (10th Cir. 1991). Rule 60(b) prov

limited reasons for obtaining relief from a final order; a litigant’s pro se status is not one of the

Fed. R. Civ. P. 60(b)(1)-(6).

mal

O
>
(¢

des

mn. Se

Even if the Court construed plaintiff's recifor relief under Rule 60(b) as a motion for

reconsideration based on a court’'s general authoritgconsider its decisions before final judgmg

seeWessel v. City of Albuquerqud63 F.3d 1138, 1143-44 (10th Cir. 20Q@intiff has not providecg

any legal or factual basis for granting her reqfsteconsideration. The Court has recognized

following bases for reconsidering decisions befoinal judgment: (1) an intervening change

nt,

the

in

controlling law, (2) the avkability of new evidenc¥ or (3) the need to correct clear error or prevent

manifest injustice. Seeed. R. Civ. P. 54(c); D. Kan. R.3(b);_Coffeyville Res. Ref. & Mktg748 F.

Supp.2d at 1264 & n.3; Turner v. Nat'l Coulraf State Bds. of Nursing, IndNo. 11-2059-KHV, 2013

WL 139750, at *1-2 (D. Kan. Jan. 10, 2013); Faith Tecinc. v. Fidelity & Deposit Co. of MdNo.

09-2375-KHV, 2011 WL 3793970, at *1-2 (D. Kan. Aug. 2811). A motion to reconsider is not

second opportunity for the losing party to make hemgjest case, to rehash arguments or to dres

arguments that previously failed. Voelkel v. Gen. Motors C@#6 F. Supp. 1482, 1483 (D. Kan.

1994). A party’s failure to present her strongest catie first instance does not entitle her to a sec

10 Plaintiff has not attempted to show thihe new facts she relies on in response
defendant’s motion for summary judgment satisgystandard for newly discovered evidencethat
it is newly discovered, material, not merely cumulative, etc. V8essel v. City of Albuquerqud63
F.3d 1138, 1143-44 (10th Cir. 2006); Major v. Bento#7 F.2d 110, 112 (10th Cir. 1981); Webb
Deluxe Fin. Servs., IncNo. 05-2137-CM, 2007 WL 1520919, at *2 (D. Kan. May 22, 2007).
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chance in the form of a motion to reconsidéine v. S. Star Cent. Gas Pipeline, Ji&70 F. Supp.2¢

1130, 1132 (D. Kan. 2005). Whether to grant plaintiff's restjéer reconsideration is left to the Cour1
discretion. Plaintiff's failure to do a “lawyerly jaif marshaling the evidence for the Court” is ng
sound basis to reconsider a previous decision. For each of the reasons stated above, the Cq
plaintiff's request.

In any event, the repackaged evidence and argisrtteat plaintiff presents in her response

not undermine the Court’s finding that based on thammation available to defendant at the time,

urt de

do

he

had probable cause to believe tplintiff conspired with her husband to make a false informatign in

violation of K.S.A. 8§ 21-3302 and 21-3711. $&emorandum And OrddDoc. #21). A conspiracy

is an agreement with another person to comnaitime or to assist in committing a crime, whi

Ch

requires “an overt act in furtherance” of the agreement. K.S.A. § 21-3302. Making a false infofmatic

is “making, generating, distributing or drawing, or siag to be made, generated, distributed or drg
any written instrument, electronic data or gnim a book of account with knowledge that sU
information falsely states or represents some nateratter or is not what purports to be, and with
intent to defraud, obstruct the detection ofefttbr felony offense or induce official action.”

Among other things, the facts in the affidavit shbat plaintiff was a principal owner of M&M
Investors which secured printing services from the Garden City Telegram without paying fol
Plaintiff sent an e-mail to Sattler at the Garden City Telegram, acknowledging the failed atte
Carlos Moral to induce the Garden City Telegraradotinue printing their paper by trying to pay t
debt with various insufficient forms of paymemlaintiff now denies sendg the e-mail. She claim
that someone else must have used her e-mail adoosertd it. This does not, however, change the

that at the time of defendant’s investigation, it weespnable for him to belieteat plaintiff sent the
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e-mail. Plaintiff claims that defendant knetwat plaintiffs husband, Carlos Moral used t
“Imorall@pld.com” e-mail address, but she has not provided any facts to support this con
Regardless, even if plaintiff shared the e-mail accaithtCarlos Moral, nothing in the record sugge
that defendant knew that someone other than plaintifiteat particular e-mail to Sattler. Plaintiff h
admitted that she could understand why someone would conclude that she wrote the e-mail, w
acknowledged was an attempt to induce the Garden City Telegram to resume printing her ne
without paying the outstanding debt. $¥eDepo. at 158:3-21.

At her deposition, plaintiff acknowledged that the e-mail attempted to induce the Gardg
Telegram to continue printing papers for M&Mvestors by promising future payment. Pl. De
158:7-21. This e-mail links plaintiff to Carlos Moral’'s scheme to defraud the Garden City Tele
The fax from plaintiff's flowershop, the Tiger Lily, indicating thatnon-existent accountant had s
payment to cover M&M Investors’ outstanding debt, also reasonaiily filaintiff to Carlos Moral’g
scheme to defraud the Garden City Telegtarfihus, at the very least, defendant’s affidavit provi
probable cause for plaintiff's arrest for cpiracy to make a false information. 3€&.A. 88 21-3302

(conspiracy), 21-3711 (making false information); Kerns v. B&3 F.3d 1173, 1188 (10th Cir. 201

(citing Texas v. Browp460 U.S. 730, 742 (1983), United States v. Lugé4dd F.3d 1243, 1252 (10th

Cir. 2011)) (probable cause simply requires “substantial probability” that suspect committed crir

something more than bare suspicion — not proof beyond reasonable doubt or even prepond

1 The memorandum that Carlos Moral suppossdiyt to Perez does not affect this findi
because the record does not indicate that defendant had any knowledge of the memorandum
Indeed, as stated above, the record indicates that the memo was manufactured after the fact
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evidence); Memorandum And Ord@oc. #21)** For these reasons, the Court declines to recon

its finding that defendant’s affidavit praled probable cause for plaintiff's arrest.

lll.  Retaliation In Violation Of Plaintiff's Firs t And Fourteenth Familial Association Rights
As discussed above, plaintiff's sole claim is fetaliatory arrest in violation of her right {

familial association with her husband under the First and Fourteenth Amendments. Pretrig

(Doc. #100) at 5. The Tenth Circuit has repeatedly recognized the right to familial associati

“liberty interest” protected by the Due Process &&aof the Fourteenth Amendment, not the H

Amendment. _Lowery v. Cnty. of Riley22 F.3d 1086, 1092 (10th Cir. 2008); J.B. v. Washing

Cnty, 127 F.3d 919, 927 (1997); Griffin v. Stror@g3 F.2d 1544, 1547 (10th Cir. 1993): see ¢

Robertsv. U.S. Jayceek68 U.S. 609, 617-22 (1984); Trujillo v. Bd.@fity. Com’rs of Santa Fe Cnjyl.

768 F.2d 1186, 1189-09 & n.7 (10th Cir. 1985).

Plaintiff emphasizes the undisputed point thaduses are protected by the right to fami

association. The question here, however, “is nog&meral right to be free from retaliation for ong¢

[familial association], but the moreegfic right to be free from a rdiatory arrest that is otherwis

12 Although defendant’s affidavit did not expressly allege theft of services under

K.S.A. 8§ 21-3704, the facts alleged in the affidavé sufficient to provide probable cause to beli
that plaintiff committed and/or conspired to commhieft of services. Theft of services requir
“obtaining from another by deception, threat, camcistealth, tampering or use of false token
device.” K.S.A. 8§ 21-3704 (repealed and reiediby 2010 Kan. Sess. Laws Ch. 136, New Sec|
which combines theft of property and theft of services but makes no other material change).

13 In Trujillo, the Tenth Circuit dealt with a similar alai Plaintiffs in that case stated th

defendants “deprived [them] of their First and Feanth Amendment rights to associate with, to er
the company of, to have the familial assooiatith, and communicatiowith, Richad Truijillo,

deceased.” 768 F.2d at 1188. Reading the pleadiniys light most favorable to plaintiffs, the Tenth

Circuit interpreted this “allegation of a right of familessociation as an assertion of the liberty inte
discussed in Roberts v. United States JayessU.S. 609 (1984),” i.an interest protected by the D
Process Clause of the Fourteenth Amendment. Truiji68 F.2d at 1188 n.4.
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supported by probable cause.” Howard482 S. Ct. at 2094; see aldoat 2094 n.5 (quoting Ashcro
v. al-Kidd, 131 S. Ct. 2074, 2085 (2011)) (clearly established law not defined at “high le

generality”); Green574 F.3d at 1300 (plaintiff must identify clearly established right with specifid

Plaintiff also stresses that defendant “was specifically focused on [her] familial associatio
“specifically attempted to interfere with it to aceplish his ends — that being deporting or jailing [}

husband].”_Plaintiff's RespongB®oc. #107) at 17. She relies on Sausnavas v. Stt®@ed. Appx.

647 (10th Cir. 2006), and Lowery v. Riley County, Kang2? F.3d 1086 (10th Cir. 2008), for tk

proposition that Section 1983 claims for violation ahital association are viable. But plaintiff miss
the point; these cases do not address “the more specific right to be free from a retaliatory arre
otherwise supported by probable cause.” Howards3R S. Ct. at 2094.

Plaintiff has not cited a single case to support her claim that even though she was
pursuant to a warrant supported by probable cause, defendant may nonetheless be held
retaliatory arrest in violation of her right tanidial association with her husband. The Supreme C

“has never held that there is suchight,” and has found that such a right was not clearly establ

in the Tenth Circuitin 2006. Howards 1132 S. Ct. at 2094. Plaintiff seso concede that if the Court

does not reverse its decision that plaintiff's srreas supported by probable cause, defendant W

be entitled to qualified immunity under Howards BeePlaintiff's ResponséDoc. #107) at 17-1§
(“problem with defendant’s argument is that there waprobable cause to support [plaintiff's] arres

The Court has already considered and rejectedtgf’s argument that dendant’s affidavit did
not provide probable cause for her arrest. Onréusrd, plaintiff has not carried her heavy burder
showing that at the time of her arrest it was cleagtablished that anrast pursuant to a warra

supported by probable cause could violate the arrestee’s right to familial association. Defe
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therefore entitled to qualified immunity. Sdewards [| 132 S. Ct. at 2096-97; see alBergren v. City

of Milwaukee 811 F.2d 1139, 1144 (7th Cir. 19&d@)rest and brief detention of juvenile with proba

cause did not violate parents’ right toniéial association); Soto v. City of Laredd64 F. Supp. 454

456 (S.D. Tex. 1991) (right to familial associationingiermissibly infringed when state arrests fani

member with probable cause); Giiffin, 983 F.2d 1544, 1547-49 (state’s interest in investigating g

of alleged child abuse outweighs plaintiff’s rigtifamilial association with husband where defend
lied to plaintiff that husband had confessed to child abuse, questioned her morals for belie
husband, used plaintiff to pressure her husband to confess to child abuse and encouraged ¢
move to another state and start her life oVer).

ITIS THEREFORE ORDERED that Defendant Ron Hagen’s Motion For Summary Judgr

(Doc. #101) filed January 4, 2013, be and herel$JUSTAINED.

IT IS THEREFORE ORDERED that and plaintiff's Motion For Hearin@oc. #109) filed

February 14, 2013, be and herebERRULED .
Dated this 17th day of April, 2013 at Kansas City, Kansas.
s/_Kathryn H. Vratil

KATHRYN H. VRATIL
United States District Judge

14

to the KBI, defendant would be entitled tomsuary judgment on that claim based on qualif
immunity under Howards |l
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