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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

JULIE K. MORAL, )

Plaintiff, )) CIVIL ACTION
V. ; No. 10-2595-KHV
RONALD HAGEN, ))

Defendant. ))

)

MEMORANDUM AND ORDER

Julie K. Moral brings suit against Ronald Hageragent for the Kansas Bureau of Investigat
(“KBI"), under 42 U.S.C. § 1983.She claims that defendant vi@dther First Amendment right to fre
speech and associatidriccording to plaintiff, defendant retaliated against her for complaining t
KBI about his actions and for associating witér husband in furtherae of the common goal @
seeking redress and supporting her husband with respeefendant’s investagion of them. Base(
on defendant’s investigation, plaintiff was arresteUpon arrest, a Kansas magistrate judge
plaintiff's bail at $25,000. For this she claimsathiefendant violated her Eighth Amendment ri

against excessive bail. This matter is befioesCourt on Defendant Ron Hagen’s Motion For Sumn

JudgmentDoc. #28) filed September 7, 2011; Plainifotion To Continue Response Deadline |

Answer Of Defendant’s Motion For Summanddgment (Pursuant To Fed. R. Civ. P. 56@9c. #51)

on
e

D the
f
I
set
jht

ary

-or

! Plaintiff filed suit pro se, but counsel hsiace entered an appearance on her behalf.
SeeEntry Of Appearancéoc. #69) filed October 7, 2011.
2 Plaintiff's complaint also alleged a claim for malicious prosecution. The Cqurt

sustained defendant’s motion to dismiss this claim. Memorandum And @mler#21) filed July
14, 2011.
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filed September 20, 20P1and plaintiff's_ Motion For Leas To File An Amended PetitiafiDoc. #44)

filed September 14, 2011.

The Court sustains plaintiff's motion to amdm&r complaint. Because the amendments re
to plaintiff's First Amendment claims, the Coosterrules defendant’s request for summary judgn
on those claims. The Court overrules as moot piesnRule 56(d) motion, which relates only to h
First Amendment claims. Finally, the Court stiss defendant’s motion for summary judgment w
respect to plaintiff’'s Eighth Amendment excessive bail claim.

l. Plaintiff's Motion For Leave To File Amended Complaint

Plaintiff's motion for leave to amend is a requestighten . . . up” the complaint and “provig

additional facts to further support the claims thatanrently before the court.” Motion For Leave

File Amended PetitiofDoc. #44) at 1. Plaintiff filed her motion the day before the deadline for ¢

so. Seed. (filed September 14, 2011); Scheduling Ord@oc. #27) filed August 31, 2011 (deadlif

for amending pleadings September 15, 2011). Whethgrant leave to amend is within the bro

discretion of the Court._Minter v. Prime Equip. C461 F.3d 1196, 1204 (10th Cir. 2006). Un(

Rule 15(a)(2), Fed. R. Civ. P., the Court “should fregVe leave when justice so requires.” Refus
leave to amend is generally justified only omawing of undue delay, undue prejudice to the oppo
party, bad faith, failure to cure by previous amendments or futility. Mid&l F.3d at 1204 (citing

Foman v. Davis371 U.S. 178 (1962)).

Defendant argues that the Court should ovempldatiff's motion to amend because of und

delay, bad faith and dilatory motive. Because pifhifled her motion for leave to amend before t

3 Under the 2010 amendments to the Federal Rules of Civil Procedures, Rule
became Rule 56(d). The Court will therefore refer to plaintiff's motion as a Rule 56(d) motion
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scheduling order deadline for doing so, and becaumse sbplaintiff's proposed additional allegatio

appear to be based on facts which she learned after filing her complaint, defendant’s arguments w

respect to undue delay and dilatory motive ardovit merit. With respedb bad faith, defendan

—

provides little if any factual basis for a finding that ptdf is acting in bad faith. Defendant also argyes

that sustaining plaintiff's motion would prejudice him because it would require him to redraft anc

resubmit his motion for summary judgment. This, Beer, is one of the risks of filing a motion f

DI

summary judgment before the deadline for amagdhe pleadings. The Court therefore sustains

plaintiff's motion for leave to amend. On or bef&reday, May 25, 2012, plairitishall file an amended

complaint that reflects the proposed amendments attached to her motion to amend — all

numbered 1 through 82 on pages 2 through plaaitiff's Proposed First Amended Petitiidoc. #44-

1) filed September 14, 2011.

Defendant has stated that sustaining plaintiffegion to amend will require him to redraft a
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resubmit his motion for summary judgment. Therefore the Court does not address the poftions

defendant’s motion for summary judgment thatrgiéfis proposed amendments could affect, namely

her First Amendment claims. Becap&antiff's Rule 56(d) motion relates to only her First Amendm
claims, the Court overrules the motion as moot.
Il. Defendant’s Motion For Summary Judgment

A. Summary Judgment Standard

Summary judgment is appropriate if the pleadi, depositions, answers to interrogatories,
admissions on file, together with thfidavits, if any, show no genuingsiue as to any material fact a
that the moving party is entitled to judgment as a matter of lawF&keR. Civ. P. 56(c); Andersd

v. Liberty Lobby, Inc, 477 U.S. 242, 247 (1986); Vitkus v. Beatrice,dd. F.3d 1535, 1538-39 (10f
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Cir. 1993). A factual dispute is “material” only if it “might affect the outcome of the suit undg
governing law.” _Liberty Lobby477 U.S. at 248. A “genuine” factual dispute requires more th
mere scintilla of evidence. |ldt 252.

The moving party bears the initial burden of showing the absence of any genuine i

material fact._Celotex Corp. v. Catret?7 U.S. 317, 323 (1986); Hicks v. City of Watong4? F.2d

737,743 (10th Cir. 1991). Once the moving party seistburden, the burden shifts to the nonmoy
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party to demonstrate that genuine issues remain for trial as to those dispositive matters for which ¢

carries the burden of proof. Applied Genetics Int'l, Inc. v. First Affiliated Sac, 912 F.2d 1238

1241 (10th Cir. 1990); see alstatsushita Elec. Indus. Co. v. Zenith Radio Cotp5 U.S. 574, 586-8]

(1986); Bacchus Indus., Inc. v. Arvin Indus., [r839 F.2d 887, 891 (10thiCiL991). The nonmoving

party may not rest on her pleadings but nagstforth specific facts. Applied Geneti€d 2 F.2d af

1241.

The Court views the record in the light mfastorable to the nonmoving party. Deepwater In

Ltd. v. Jackson Hole Ski Cor®38 F.2d 1105, 1110 (10th Cir. 1991). It may grant summary judg
if the nonmoving party’s evidence is merely coloeatl is not significantly probative. Liberty Lobb
477 U.S. at 250-51. In responseatmotion for summary judgment, a party cannot rely on ignor;
of facts, on speculation, or on suspicion, and n@yescape summary judgment in the mere hope

something will turn up at trial. Conaway v. Sm@s3 F.2d 789, 794 (10th Cir. 1988). Essentially,

inquiry is “whether the evidence presents a sufficiisagreement to require submission to the jur
whether it is so one-sided that one party npustvail as a matter of law.”_Liberty Lobpg77 U.S. at

251-52.
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B. Facts

The following facts are either uncontroverteeeched admitted or where controverted, viev
in the light most favorable to plaintiff, the nonmovant. Moreover, these facts are limited to only
necessary to decide defendant’s requestsfwmnmary judgment on plaintiff's Eighth Amendmsg
excessive bail claim.

On or about March 12, 2009, defendant interve\p&intiff regarding the activities of he
husband, Carlos Moral, and M & M Investorsg@poration which plaintiff and her husband r4
During the interview, defendant told plaintiff tHag¢ was investigating her husband, and informed

that if her husband committed ciimal acts through the corporation, plaintiff could also be H
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accountable. Plaintiff claimed kmow nothing of the financial activities conducted on her personaj and

corporate bank accounts related to a particular trineadefendant told plaintiff to save herself &
said that he would be seeing her every week if she continued to support her husband.

In August of 2009, the Finney County Attorney’s Office asked defendant to travel to H
County to investigate a complaint by Dena Satéditor and publisher of the Garden City Telegra
to the Kansas Attorney General's office. Sattler complained that plaintiff and her husband,
through M & M Investors, obtained printing servicemfrthe Garden City Telegram that they did
intend to pay for. The parties dispute whenrglHibecame a suspect in defendant’s investigat
Defendant’s case initiation report did not list plainéiff a suspect, but the record shows that he
actively investigating plaintiff from the beginning of his investigation.

Defendant’s investigation foundahplaintiff and her husbanddlobtain printing services fo

which they did not pay. When caoohted about their failure to pay, plaintiff's husband gave an iny
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credit card number and a worthless E*Trade cliedtke Garden City Telegram received a fax fr
plaintiff's flower shop in Ulyssg Kansas that attempted to show that plaintiff and her husb

accountant, Scott Davis, in Wichita, Kansas, had sent payment by Federal Express. The ac

however, did not exist. Plaintiff denies sending ftix. Defendant als@dind that plaintiff e-mailed

Sattler about the outstanding balance. Plaintiff stated that an accounting firm in Wichita was res

for the late payments. Defendant told Sattlet flaintiff's husband was involved in a $10 millign
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money laundering scheme, but did not pressure thee@aCity Telegram to pursue criminal charges

against plaintiff and her husband.
On November 2, 2009, defendant submitted adfidavit regarding the findings of hi
investigation to the Assistant Finney County AteynTamara Hicks. Defendant was the only |

enforcement officer to investigate this matter.

LY
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Some time in November of 2009, plaintiff's husddiled a formal complaint against defendant

with the KBI. According to plaintiff, she andihteusband also informally complained about defendant’s

actions.
On January 12, 2010, Hagen signed the affidavit regarding the findings of his investi

which he had submitted to Hicks. On Janu2ty 2010, Hicks signed a criminal complaint agai

hatior

nst

plaintiff and her husband. The complaint chargeddxraes — theft of services and giving a worthl¢ss

check. Hicks presented the complaint and affidavit to Kansas Magistrate Judge Ricklin Piefce wt

issued a warrant for plaintiff's ase Law enforcement officers subsenthgarrested plaintiff. Hagel

was not present when Hicks presented the commaihiaffidavit to Judge Pierce or when the ot

4 The parties dispute whether the E-Trade check was a legal check for purposes

worthless check statute. Although the Court reiethe E-Trade document as a “check,” it does not

determine whether it constitutes a check for purposes of the worthless check statute.
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officers arrested plaintiff. According to plaififidefendant was in th@ooking area, where he laugh
and snickered at her. Judge Pierce subsequently set plaintiff's bail at $25,000.

C. Analysis

Plaintiff argues that the $25,000 ba#s excessive, in violation tife Eighth Amendment. The
basis for her excessive bail claim is that defendat file affidavit which led to her arrest. In Kansps,
however, the amount of bail is the province @ftstmagistrate judges. Kan. Stat. Ann. § 22-2802.
Moreover plaintiff presents no evidence that defendanher bail or had anything to do with the Halil

amount which Judge Pierce set. Sebamp v. Shepacklo. 06-CV-4015-JAR, 2006 WL 285028p,

at *3 (D. Kan. Oct. 4, 2006) (disssing Eighth Amendment excesshail claim against non-judicig

defendants who did not set or affantount of bond) (citing Walden v. Carmatk6 F.3d 861, 874 (8th

Cir. 1998) (where bail set at discretion of judlmfficer, law enforcement has no Section 1983 liabiflity

for excessive bail); Potter v. Clark97 F.2d 1206, 1208 (7th Cir. 1974) (plaintiff cannot bring action

for excessive bail since defendant was not responsible for setting bail); Duncan yNea@$e.A.-05-

C-1193, 2006 WL 328262, at *4 (N.D. Ikeb. 9, 2006) (dismissing excessive bail claim because police
officer not liable for actions of court)).

Citing Malley v. Briggs 475 U.S. 335 (1986), plaintiff argsiehat defendant’s “retaliator

<

affidavit” impaired the independence of Judge &der But plaintiff cites no authority for applying
Malley in this context, and cites no facts law to support a finding that the $25,000 bail was
unconstitutionally excessive. Even construing thesfactthe light most favaible to plaintiff and
drawing every reasonable inference in her favorgasonable jury could find that defendant violated
plaintiff's Eighth Amendment right against excessbal. The Court therefore sustains defendat’s

motion for summary judgment on plaintiff's Eighth Amendment claim for excessive bail.




IT 1S THEREFORE ORDERED that plaintiff's Motion for Leave to File an Amended Petiti

(Doc. #44) filed September 14, 2011 be and hereBYWSTAINED. On or before Friday, May 25,
2012 plaintiff shall file an amended complaint that reflects the proposed additional allegation
attached to her motion — allgations numbered 1 through 82 on pages 2 through 11 of plaintiff’

Proposed First Amended Petition(Doc. #44-1) filed September 14, 2011.

IT IS FURTHER ORDERED that Defendant Ron Hagen’s Motion For Summary Judgn

(Doc. #28) filed September 7, 2011 be and herelUSTAINED in part. The Court sustains th
motion with respect to plaintiff's Eighth Amendment claim. It overrules the motion as moot
respect to plaintiff's First Amendment claims.

IT IS FURTHER ORDERED that Plaintiff's Motion To Continue Response Deadline

Answer Of Defendant’s Motion For Summanddment (Pursuant To Fed. R. Civ. P. 56(Bpc. #51)

filed September 20, 2011 be and heretl® W¥ERRULED as moot
Dated this 17th day of May, 2012 at Kansas City, Kansas.
s/_Kathryn H. Vratil

KATHRYN H. VRATIL
United States District Judge
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