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MEMORANDUM AND ORDER

This Memorandum and Order rules on a motro@ivil Action No. 10-2617-KHV, the first of
two consolidated cases. In this case, defesdamion One Insurance Group, LLC, Nevada Investment
Partners, LLC and Archway Insurance Services, hh@ asserted counterclaims against Kendall $tate
Bank, Garden City State Bank, Peabody State Bank, First United Bank and Trust, The Bank
Commerce and Trust Co. and Kelly Drouillard. Tlermerclaims allege tortious interference wjth

existing business relationships, fraud in the inducémed breach of contract. This matter is befpre

=

the Court on Plaintiffs/CounterctaiDefendants’ Motion To Dismi$sefendants’ Counterclaims Wit

Memorandum In Support TheredDoc. #55) filed on October 32011. Plaintiffs assert that

defendants’ counterclaims must be dismissed putsadtule 12(b)(6), Fed. R. Civ. P., because they
fail to state claims upon which relief can be grdnteéor the following reasons, the Court overrules|the
motion.

L egal Standards

In ruling on a motion to dismiss under Rule 12(lh)f&d. R. Civ. P., the Court assumes as frue
all well-pleaded factual allegations and determines whether they plausibly give rise to an entitleme

of relief. Ashcroft v. Igbgl556 U.S. 662, 679 (2009). To surviveation to dismiss, a complaint @r

counterclaim must contain sufficient factual mattestade a claim which glausible — and not merely

conceivable — on its face. ldt 679-80; Bell Atl. Corp. v. TwombJ\650 U.S. 544, 555 (2007). In

determining whether it states a plausible claim fbef,ehe Court draws on its judicial experience gnd
common sense. lghd56 U.S. at 679.
The Court need not accept as true those dltagmawhich state only legal conclusions. ke

Hall v. Bellmon 935 F.3d 1106, 1110 (10th Cir. 199Here, defendants bear the burden of franjing




their counterclaims with enough factual matter to sagjgpat they are entitled to relief; it is not enou
to make threadbare recitalsaotause of action accompanied bpdusory statements. TwombB50
U.S. at 556. Defendants make a facially plausildan when they plead factual content from wh
the Court can reasonably infer that plaintiffs are liable for the misconduct alleged.5Ebal.S. at
678. Defendants must show more than a sheer possibility that plaintiffs have acted unlawfull
not enough to plead facts that are “glgrconsistent with” liability. _Id(quoting_Twombly 550 U.S.
at 557). A pleading which offers labels and cosidos, a formulaic recitation of the elements d
cause of action, or naked assertions devoid of further factual enhancement will not standh5&q
U.S. at 678. Similarly, where the livpleaded facts do not permit the@@t to infer more than the me
possibility of misconduct, the complaint has allegédithas not “shown” — that the pleader is entit
to relief. Id.at 1950. The degree of specificity necessargstablish plausibility and fair notig

depends on context, because wdatstitutes fair notice under Ru8éa)(2), Fed. R. Civ. P., depen

on the type of case. Robbins v. OklahoBE0 F.3d 1242, 1248 (10th Cir. 2008) (quoting Phillip$

Cnty. of Allegheny 515 F.3d 224, 232-33 (3d Cir. 2008)).

Facts
The counterclaim alleges the following facts:
Defendants Union One Insurance Group, LLC (‘idn©ne”) and Nevada Investment Partng

LLC (“NIP”) entered into an agreement in 2007atoquire the James Harris book of business f
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Brown & Brown for a purchase price of $5,250,000.00¢élcquisition agreement”). Union One and

NIP worked with Brooke Credit Corporation (“Brookegn insurance industry lender, to arrive &

It a




valuation of the business and obtain financirigrooke represented itself as one of the largest len
for the insurance industry and claimed to have eiggein providing finaneig to the industry. Brooksg
advised that a multiplier of 1.7 times annualized revenue was an industry standard valuation

On August 27, 2007, Brooke committed to fund the acquisition agreement purchase price

installments. The first installment was to be in the amoti$2,625,000.00payable at the closing.

In January and October of 2008, Brooke wdomiake additional payments of $1,312,500.00 e
Plaintiff Kelly Drouillard, a Brooke employee, negdéd the terms of the loan commitment. In
commitment letter, Brooke agreed that the borromarld be The Harris Agency (“THA”). On Augu;
31, 2007, however, Brooke added a requirement that Union One be included as a co-borrowe

On September 24, 2007, Brooke notified the borrowers that it had obtained a credit ins
policy to protect itself against loan default.oBke included the cost of the policy ($36,625.00) in
loan commitment terms. Defendants have nmamheerous requests for confirmation and documentg
of this insurance coverage, but the plaintiff banks that purchased the loan from Brooke h
provided it.

On September 28, 2007, Brooke made a lafa®2,924,125.00 to Union One, NIP and TH
pursuant to a commercial loan agreement and an addendum thereto, a promissory note and
agreement along with an extension gwfr(together “the loan document$™In or around January ¢

2008, Brooke notifiednion One and NIP that despite its commitment, Brooke would not fun

! At some point, Brooke became known as Ager Capital Corporation. None of the

parties suggest that the name change is relevant to the claims or counterclaims in this lawsuit.

2 THA is not a party to this action. Neither the counterclaim nor the amended comg

explicitly define its role. An exhibit to the counterclaim indicates that in May of 2008, Union (
NIP and THA shared the same two co-managers. Doc. #54-3.
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second financing payment for the acquisition agesgnanless several principals of the defenda
personally guaranteed the loan. Those individdedsined Brooke’s demand and defendants arrar
other financing in the amount of $1,312,500.00 plugéste Brooke then redsed Union One as g
obligor on the note dated September 28, 2007, angkitties amended the loan documents to remn
Union One as a borrower. Defendants made the second installment payment under the ad
agreement in reliance on Brooke’s release of Union One.

Around the end of October of 2008, approximatalg year after THA had acquired the Jan
Harris book of business, defendants first learned that the book of business generated approxims
million, and not the represented amount of $3.8 anilli As a consequence, THA could not gene
sufficient income to sustain itself or repay the loans. In January of 2009, THA filed for Chay
bankruptcy as it was unable to make thedthnstallment payment required by the acquisit
agreement.

In September of 2008, Union One learned Kandall State Bank had assumed the rolg
servicing the loan. As agent for the plaintiff bafiksa purported attempt to exercise the banks’ rig

under K.S.A. § 84-9-607(4Kendall State Bank thereafter made demand upon customers and ins

companies doing business with Union Orfer payment of Union One’s accounfs

receivable/commissions.

3 These include The Bank of Commerce angsTCo., Garden City State Bank, Peabod
State Bank and First United Bank and Trust.

4

K.S.A. 8 84-9-607(a) is the provision of the Uniform Commercial Code which gove
collection and enforcement by a secured party upon default.
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Analysis

Defendants assert three counts against certamtiffigi In Count I, Union One asserts a cla|

for tortious interference with existing businedatienships against Kendall State Bank, Garden City

State Bank, Peabody State Bank, First United BawkTaust and The Bank of Commerce and Trust

Co. (“the banks”). Union One and NIP bringut Il for fraud in the inducement against Ke

Drouillard. In Count Ill, Archway Insurance Sawss, LLC (“Archway”) asserts a cause of actipn

against the banks for breach of contract. The bané@<rouillard move to dismiss the counterclaims

in their entirety for failing to state a claim upon which relief can be granted.
l. Tortious I nterference

Union One alleges that the banks had no authtritpllect the loan &r the lenders releasq
it as an obligor and removed it from the loakfter Kendall State Bank began servicing the loar
agent for the other banks, it demanded that more than 125 customers and insurance compat
business with Union One pay to Kendall State Bank any and all Union One ac

receivable/commissions. Union One admits thatd&d State Bank was attempting to exercise
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banks’ collection rights under the Uniform Commer€iatle, on account of the past due balance on the

loan. Union One asserts that the banks haduaoh rights, however, because Union One was
indebted after Brooke released it as an obligorio@ne notified the banks that it objected to th
collection attempts, but the banks mailed a second letter to its customers and business partne
One alleges that the banks knew of these busietgonships, and that Kendall State Bank’s acti
constituted tortious interference with existing business relationships.

To state a claim for tortious interference watm existing or prospective business relations
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under Kansas law, Union One must plead facts supigdtte following five essential elements: (1) the




existence of a business relationship or expectanitythe probability of fture economic benefit t
Union One; (2) knowledge of the relationship orestancy by plaintiffs; (3) that except for the cond

of plaintiffs, Union One was reasonably certain teehaontinued in the relationship or realized

LiCt

he

expectancy; (4) intentional misconduct by plaintifisd (5) damage suffered by Union One as a direct

or proximate result of plaintiffsnisconduct._Maxwell v. Sw. Nat'l Bank93 F. Supp. 250, 253 (D.

Kan. 1984). Plaintiffs contest the sufficiencyGdunt | on the first, third and fourth elements.

Plaintiffs interpret the first element to mean that the counterclaim must specifically identify

which business relationships were harmed, citing Snyder v. American Kenneb6IuB. Supp.2¢

1219, 1237-38 (D. Kan. 2009) and Bushnell Corp. v. ITT C&p3 F. Supp. 1276 (D. Kan. 1997).

These cases are digguishable. In_Snydethe court ruled on a summary judgment motion
concluded that evidence of past contracts didatsfy plaintiff's burdeno show that it had ongoin
or future business relationships. 661 F. Supp.2@38 (record did not raise material question of f
regarding existing contracts or prospective business expectancies)._And in Basthioelgh the cour
granted defendant’s motion for judgnt on the pleadings, it did so besaplaintiff alleged interferenc
with contractual relations with customers and vendatdailed to allege the breach of any particy
contract. 973 F. Supp. at 1288.

Here, Count | provides fair notice of what biesia relationships areviolved. Plaintiffs know
the 125 Union One customers and insurance company partners that Kendall State Bank cor
demand payment of Union One accounts receivatle€ammissions. Union One has sufficiently p
the first element.

Plaintiffs next argue that Union One has netdlacts supporting its conclusory allegation t

and

D

act

[

D

ar

tacte!

ed

hat

their conduct was the “but for” cause of its lost business. They rely on dicta in Cohen v. Bdtiaglia




Kan. App.2d 386, 202 P.3d 87 (2009). Coheld that a pleading satisfied the “but for” element w
the court took as true the allegations and reddenaferences therefrom. 41 Kan. App.2d at 400,

P.3d at 98. Here, Union One does not merely allegeplaintiffs were the “but for” cause of i
damages; it specifically alleges the harmful misrepnéations that the demand letters made to U
One customers. From that allegation, the Courteasonably infer that, but for the misrepresentatig
Union One business relationships would not haaenldamaged. Union One has sufficiently pled

third element of tortious interference.
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Finally, plaintiffs assert thainion One does not plead facts to support its conclusory allegjtion

that they acted intentionally and maliciously. Under Kansas law, tortious interference clai

predicated upon malicious conduBurcham v. Unison Bancorp, In€76 Kan. 393, 425, 77 P.3d 130,

152 (2003). Plaintiffs suggest that, because Union One acknowledges that they sent the le
purported attempt to exercise their rights undetdhiform Commercial Code, the counterclaim d
not allege malice. For purposes of this motion, the Court accepts as true the allegations that U
was not obligated under the loan agreement when Kendall State Bank sent the demand letter
those letters erroneously represented Union ©melebtedness. According to the counterclg
plaintiffs misrepresented Union One indebtedné&sspn One notified Kendall State Bank that {
letters falsely advised that Union One had dedaiand had provided security on which Kendall St
Bank could execute; and Kendall State Bank respobglednding a second letter to the customers
business partners of Union One.€ldounterclaim further alleges that plaintiffs identified the recipi
of the information through improper use of finanarmation from Brooke and/or Aleritas, and th
plaintiffs failed to act in a commercially reasable manner by contacting companies who were

current clients of Union One and did not owe moteUnion One, and by trying to collect mon

ms al

ters |
hes
nion C
5 and
im,
he
ate
and
PNts
at

not

2/




which Union One did not legally owe to plaintiffisinion One specifically alleges that plaintiffs acted

intentionally, willfully and maliciously.

In determining whether plaintiffs’ conduct is improper, the following factors shoul@l be

considered: (1) the nature of their conduct; (2)rtheative; (3) the interests with which plaintiff$

conduct interfered; (4) the interests sought to dbeaaced by plaintiffs; (5) the social interests

protecting the freedom of action@aintiffs and the contractual inssts of defendant; (6) the proximity

or remoteness of plaintiffs’ conduct to the integfeze; and (7) the relations between the par
Burcham 276 Kan. at 425, 77 P.3d at 153.v&i the highly factual nature of this inquiry, the iss
of plaintiffs’ motives and the psence or absence of malice are typically questions for the fas

generallyBurrowwood Assocs., Inc. v. Safelite Glass Cot8. Kan. App.2d 396, 400-01, 853 P.

1175, 1179 (1993). Union One has sufficiently pleg fiourth — and every — element of tortio
interference.

[l. Fraud In The Inducement

in

ies.

ES

As noted, Count Il alleges fraud in the induceméition One and NIP assert that while actjng

as an agent of Brooke, Drouillard misrepresdnthe appropriate valuation of the Harris book
business, the availability of credit insurance forriciag the loan and services available from Brook
Borrower’'s Assistance Plan. Defendants allege that the representations were false, as the
business was worth substantially less than shetadsBrooke never obtained the credit insurance
the Borrower’s Assistance Plan never rendered sesvio Union One and Rl Union One and NIR
allege that they justifiably relied on her reprdaéions, however, because she was an agent of Br¢

a company which claimed to have expertise in financing for insurance companies.

> Federal Rule of Civil Procedure 9(b) allows malice to be alleged generally.
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Actionable fraud requires the following: (1) a representation; (2) that is false; (3) t
material; (4) the speaker knows itf&dse or is ignorant ats truth; (5) the speaker intends that it
acted on; (6) the hearer is ignorant that the esgntation is false; (7) the hearer relies on
representation; (8) the hearer has a right toaslit; and (9) the heares injured. _Tal v. Hoggm53

F.3d 1244, 1263 (10th Cir. 2006) (citation omitted). Faitoradequately allege any one of the n

hat i<

be

the

ne

elements is fatal to the fraud claim. [@hus, a fraud claim must set forth the time, place and contents

of the false representation, the identity of theyparaking the false statements and the conseque

thereof. Id.

Drouillard contends that Count Il should be dssed because it does not satisfy the particula

requirement of Fed. R. Civ. P.®( it is based upon impermissilidgnclusory allegations, it does npt

allege a specific false statement of existing maldact and defendants’ reliance, if any, was
reasonable.

Federal Rule of Civil Procedure 9(b) requitieat the circumstances constituting fraud be
with particularity. Drouillard argues that defendahtve not set forth the time, place and spe
contents of the false representation. The Courgdees. Considering thattipurpose of Rule 9(b) i

to afford fair notice of the claim®d the facts upon which they are basedKksesh v. Koch Indus., In¢.

203 F.3d 1202, 1236 (10th Cir. 2000), Count Il adequatbhses Drouillard what false representatic
she made while acting as Brooke’s agent to negotiate financing for the Harris book of busines
Drouillard next argues that the fraud allegatidosot satisfy the general plausibility pleadi

standard of Ashcroft v. Igha56 U.S. 662, 679 (2009), andIB&l. Corp. v. Twombly 550 U.S. 544

555 (2007). Specifically, she argues that defendamtaot allege that she made a represents

recklessly, with knowledge that it wéaslse or with the intention of inducing defendants to act.
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Court disagrees. Defendants have satisfiedpteading requirement of Rule 9(b) and met

[he

plausibility standard: Drouillard is on notice of ettgavhat actions she took that defendants justifiajply

relied on in going forward with the acquisition agreement.
Drouillard’s third argument is that Count Il does atiége a specific false statement of exist

and material fact. For the reasons set forth above, the Court disagrees.

ng

Finally, Drouillard argues that any reliancelwar statements was unreasonable as a matier of

law. She posits that Union One and NIP coldde hired consultants and performed their ¢
investigation with respect to each alleged representation, and that their failure to do so
reasonable. The Court rejects this argumemion One and NIP relied on Brooke, which represer
itself as one of the largest lenders for the insteandustry and claimed to have expertise in provig
financing to that industry. Countadf the counterclaim is certainly sufficient to state a claim for re
under Rule 12(b)(6).
[I1.  Breach Of Contract
As noted, Count IIl alleges breach of contragtplaintiff banks. Archway alleges that tl
commercial loan agreement of September 28, 2887Addendum thereto (“the loan agreement”)
amended in May of 2008 (“the amendmefitiamed Archway as a secured party to the loan agree

and gave it a one-third security interest in the tedé because Archway structured the transactior
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the second installment payment to Brown & Brawmler the acquisition agreement. The banks later

foreclosed and obtained $2,000,000.00 through the s@llddfand Archway asserts that it is entitls

to one-third of the proceeds asaxured party under the loan agreement and the amendment. Thé

6 The amendment was signed by Brooke d/b&xifds, Union One, NIP and THA. Seg¢

Doc. #54-3 at p. 3.
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have not honored Archway’s secured party status and Archway alleges breach of contract.

—

The elements of a breach of contract claim as follows: (1) thexistence of a contrag

between the parties; (2) consideration; (3) defendants’ performance or willingness to perform |

compliance with the contract; (4) plaintiffs’ breamhthe contract; and (5) damage on account of{the

breach._Britvic Soft Drink&td. v. ACSIS Techs., Inc265 F. Supp.2d 1179, 1187 (D. Kan. 2003). |An

agreement to modify a contranust be supported bpdependent consideration. Marsh v. Coleman

Co., Inc, 774 F. Supp. 608, 616 (D. Kan. 1991).

Plaintiff banks contend that Count Il must themissed because (1) Archway does not pnd

cannot claim that independent consideration supported the amendment to the loan agreement anc

the allegation is implausible because the addendushmtegive Archway a right to one third of the

proceeds of the sale of collateral. Much of the argument goes beyond the issue at hand —-{ whet

Archway has stated a breach of contractnelavhich can withstand a Rule 12(b)(6) motio.

Specifically, plaintiff banks offer no explanationtasvhy Archway, as a secured party, would have to

show that the amendment was supported by consideratiassignees. The contract itself states [that

the parties agreed to the amendment “[flor good an@lsdiconsideration[,] thsufficiency and receipt

of which are acknowledged.” Doc. #34at 1. Moreover, it is certainly plausible that the considergtion

which Archway avers — making a paymehinore than $1,000,000.00 and foregoing a $100,000.0p fee

— is sufficient to support a security interest in the collateral.

Plaintiff banks’ second argument raises a different issue, the adequacy of Archway'’s [factu:

allegation that it is entitled to one-third of the g@eds of the sale of collas. Archway’s responsé¢

=

! The Court is aware that plaintiffs hafiled a motion for summary judgment on eac
of the counterclaims (Doc. #91 fiéAugust 6, 2012), but that they did not thereby waive their “right”
to a ruling on the instant motion.
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does not address this issue. The Court deduoesthe allegations that (1) on September 28, 2007,
Brooke made a loan of $2,924,125.00 to Union One @dtPTHA, pursuant to the loan documents, |(2)
Archway made the second payment under the acquisition agreement in the amount of $1,31p,500
plus interest, and (3) Archway'’s claim to one-tlofdhe proceeds is supported by the roughly twotto-
one ratio of these funds. Even if it is lacking nrerit, this claim is not wholly implausible.
Accordingly, Archway has sufficiently alleged facts to support its claim.

ITISTHEREFORE ORDERED that Plaintiffs/Counterclaim Defendants’ Motion To Dismjss

Defendants’ Counterclaims With Memorandum In Support Thei2o€. #55) filed on October 31,

2011 be and hereby ®VERRULED.
Dated this 29th day of Augusgt012 at Kansas City, Kansas.
s/ Kathryn H. Vratil

KATHRYN H. VRATIL
United States District Judge
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