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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

JOYCE MOORE-STOVALL, M.D., )
Plaintiff, )) CIVIL ACTION
V. 3 No. 10-2643-KHV
ERIC SHINSEKI, ))
Secretary of Veterans Affairs, )
Defendant. ))

MEMORANDUM AND ORDER

Plaintiff asserts Title VIl claims against Hermer employer, the Veterans Administration.
Plaintiff alleges that defendant took adverse employment actions against her because of s¢x, ra
and national origin and in retaliation for her complaints of discriminatidiis matter comes

before the Court on Defendant’'s Motion For Summary Judgitimt. #74) filed February 19,

2013. Defendant seeks summary judgment on alboffifif’s claims, arguing that (1) it did not take

adverse action against plaintiff, (2) to the extéhat it did take adverse action, it did so fg

-

legitimate business reasons and (3) plaintiff caninaivspretext. For reasons set forth below, the
Court finds that defendant’s motion should be sustained.
l. Summary Judgment Standards

Summary judgment is appropriate if the piead, depositions, answers to interrogatorig¢s

and admissions on file, together with the affidgvitany, show no genuine issue as to any matenal

1 Plaintiff also asserted Title VIl clainfsr racial harassment, sexual harassment and

national origin harassment and a claim under the [lpyeAct. The pretal order does not include
an Equal Pay Act claim and in response to defetslenotion for summary judgment, plaintiff has
abandoned her Title VIl harassment claims. Begrial Ordef(Doc. #66) filed December 20, 2012
Plaintiffs Response To Defendant's Motion For Summary Judgment And Suggestiorfs In
Opposition(Doc. #96) filed May 3, 2013, at 46.
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fact and that the moving party is entitteda judgment as a matter of law. $eel. R. Civ. P. 56(c);

Anderson v. Liberty Lobby, Inc477 U.S. 242, 247 (1986); Vitkus v. Beatrice,dd. F.3d 1535,

1538-39 (10th Cir. 1993). A “genuine” factual dispig one “on which the jury could reasonabl
find for the plaintiff,” and requires more thammere scintilla of evidence. Liberty Lohl#77 U.S.
at 252. A factual dispute is “material” onlyiif“might affect the outcome of the suit under th
governing law.” _ldat 248.

The moving party bears the initial burden bbwing that there are no genuine issues

material fact._Celotex Corp. v. Catret?7 U.S. 317, 322-23 (1986); fius v. Crown Cork & Seal

Co, 527 F.3d 1080, 1085 (10th Cir. 2008). Once the moving party meets its burden, the Q

shifts to the nonmoving party to show that a geaussue remains for trial with respect to the

dispositive matters for which she carries the buadg@moof. Nat'l Am. Ins. Co. v. Am. Re-Ins. Co.

358 F.3d 736, 739 (10th Cir. 2004); $éatsushita Elec. Indus. Co. v. Zenith Radio Cotjgb U.S.

574, 586-87 (1986). As to these matters, the mamg party may not rest on her pleadings b
must set forth specific facts. dkeR. Civ. P. 56(e)(2); Matsushijt75 U.S. at 586-87; Justice27
F.3d at 1085. Conclusory allegations not supplobtg evidence are insufficient to establish
genuine issue of material fact. Jarvis v. Po&e0 F.3d 1113, 1120 (10th Cir. 2007); &&ed v.

Taos Ski Valley, InG.88 F.3d 848, 853 (10th Cir. 1996).

When applying this standard, the Court viewesfactual record in the light most favorablg

to the party opposing the motion for summary judgtn Duvall v. Ga.-Pac. Consumer Prods.,,L.R.

607 F.3d 1255, 1260 (10th Cir. 2010)he Court may grant summary judgment if the nonmovi
party’s evidence is merely colorable or is not significantly probative. Liberty L.@dtyU.S. at

250-51. Essentially, the Court asks “whether ¢widence presents a sufficient disagreement
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require submission to the jury or whether it is so one-sided that one party must prevail as a
of law.” Id. at 251-52.
Il Facts?®
The following facts are undisputed or construed in a light most favorable to plaintiff.
Plaintiff is an African-American female who describes her national origin
“African-American American.” She is a board tied radiologist. Plaitiff worked at the VA
Medical Center in Leavenworth, Kansas frdaly of 1979 until July of 2008. The VA Medica
Center is part of the Eastern Kansas Healtte System (“EKHCS”). During the relevant times

Dr. Jafar Amini, M.D. was Chief of Radiology in Leavenworth and was plaintiff's immedi

supervisor. Dr. Muralidhara Rao, M.D. was Seg\Line Manager for radiology and laboratorie$

and was plaintiff's second level supervisor.. Rao began working at EKHCS in 1974. He ha
never worked with a female radiologist othearthplaintiff or supervised any other African
American radiologist.

Productivity Issues

In September of 2004, Dr. Rao removed pl#iftdom reading neuralgical MRIs. Dr. Rao
testified that he did so because plaintiff midsed a number of diagnoses involving neurologig

MRIs and he wanted to improve MRI reports.

On October 11, 2005, Dr. Rao sent each EKH@®lagist a memorandum with his or hef

projected Relative Value Unit (“RVU”) productivity for 2005.Plaintiff's projected annual

2 The Court has attempted to distill théerant facts from the parties’ numerou
detailed fact statements.

3 To measure radiologist productivity, the VA uses Relative Value Units (“RVUS”)
(continued...)
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productivity was 2,543 RVUs, at the low end of altled radiologists. Dr. Rao set a goal for eaq
staff radiologist to exceed 5,000 RVUs in fiscal year 2006.

After she received the memorandum, plaintifidained to Dr. Rao that her RVU number

h

5

were low because she had fewer opportunities than other radiologists to read certain modalities. C

January 19, 2006, Dr. Rao met with plaintiff teaiss how to increase her RVU numbers. Th
agreed that plaintiff would reaall CTs, MRIs and plain films after Dr. Amini left for the day 3
approximately 2:00 p.m. Dr. Amini, however, latddtthe technicians not to let plaintiff read the
CTs and MRIs and told plaintiff tieave them for him to readdmext day. After the meeting on
January 19, 2006, plaintiff did not always read available CTs.

New Salary Determinations In 2006

The parties’ fact statements contain no details about how the VA determined phyg
salaries before 2006. It apparently involved a lock-step salary computation based upc

description, tenure and job grade. $tmmorandun{Doc. #75-64f. On January 8, 2006, the VA

3(...continued)
different types of radiological studies. MRIs &ifis have higher RVU valuéisan X-Rays or plain
films.

4 The VA Memorandum which sets out th®jor provisions of the new pay plar

provides limited information about the prior plan, as follows.

This new pay system became effective on January 8, 2006. The
course of action for conversion casted of three distinct processes:

a. Effective January 8, 2006, all physicians and dentists received a
2.1 % increase on their existing rate of base pay resulting from the
2006 annual pay adjustment as well as any tenure and/or within grade
increases that may have been applicable under the existing pay
system.

(continued...)
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implemented a new pay system for physiciansdasdhree components: (1) base pay determin
by years in the VA systen(2) market pay based on local salary rates and the VA’'s nee

recruit/retain that particular physician and (3) performance pay for meeting certain goal

%(...continued)

Doc. #75-64.

5

Doc. #77-10.

b. Additionally, after the 2.1 % annedjustment and any applicable
tenure and/or within grades increasvere applied, the sum of base
pay plus special pay for all physicians and dentists was converted to
a rate of base pay on the new Base and Longevity Pay Schedule
based on the physician’s or dentist’s years of VHA service. The
remaining dollars then became market pay. Thus the market pay
established on conversion was the amount of pay that remained after
calculating the base pay.

c. The last step of the conversion process required that all physicians
and dentists have a market payiew performed by a Compensation
Panel. All Compensation Panel rews of market pay were to have
been completed by April 7, 2006.

STEP TENURE (in years) SALARY

1 2 or less $90,000

2 2to4 $93,000

3 4t06 $96,000

4 6to8 $99,000

5 8to 10 $102,000
6 10 to 12 $105,000
7 12 to 14 $108,000
8 14 to 16 $111,000
9 16 to 18 $114,000
10 18 to 20 $117,000
11 20to 22 $120,000
12 22to 24 $123,000
13 24 to 26 $126,000
14 26 to 28 $129,000
15 more than 28 $132,000
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objectives. The VA designed the new pay system to recruit and retain qualified physicians by
offering competitive pay. To implement theamnsystem, the VA set up Compensation Panels|to
conduct a market pay review and recommend pay adjustments.

Dr. Rao testified that the Compensation Panel recommended the market pay fon eact
physician based on eight non-discriminatory factors, including years of experience in a spegiality
or assignment, need for the speciality at thiifadhealth care labor market for the speciality, boaid
certifications, accomplishments in the speciality, prior VA experience, cost-of-living and qther

consideration$. The VA instructed Panel members not to consider factors such as race, génder

6 Defendant’s Statement of Fact (“SOF”) Number 51 states as follows:

The Compensation Panel reviewed each physician, made pay recommendations
based upon non-discriminatory factors thalided the years of experience, training,

job duties, and the relative difficulty ieeruiting and retaining a given specialty in

a particular geographic area. Rah(4:14-1:105:21; Rao 1:123:2-1:124:12; Rao
1:136:9-1:136:19; Rao 1:145:22- 1:145:Xke VA798-800 (listing factors to
consider).

Memorandum Of Points And Authorities In Supigdf Defendant’s Motion For Summary Judgment
(Doc. #75) filed February 19, 2013, at 21. Pléfistresponse to SOF 51 is “Controverted. Thie
term ‘based upon non-discriminatory factors’agyumentative and not a statement of fact.
Plaintiffs Response To Defendant’s Mmti For Summary Judgment And Suggestions [n
Opposition(Doc. #96) filed May 3, 2013 at 10. Defendant replied as follows:

Plaintiff's assertion that this SOF is argumentative by asserting that the term “based
upon non-discriminatory factors” is argumentatis erroneous. Itis an assertion of
fact — that the actions of the CompensatPanel did not use discriminatory factors
when making pay recommendations, and then enumerating the legitimate
non-discriminatory factors that were considered. Plaintiff fails to controvert this
SOF with any evidence that goes to thiestance of the SOF and it should, therefore,

be deemed admitted. Fed. R. Civ. P. 56(c)(1); D. Kan. Rule 56.1.

Defendant’s Reply In Support @f Motion For Summary Judgme(idoc. #103) filed May 31,

2013, at 23-24. The Court finds that defenda®@4- 51 is perhaps argumentative and certainly|is

conclusory. The Court does not deem SOF 51 uncontroverted and therefore does not consider it
(continued...)
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prior EEO activity and national origin. After the Panel made pay recommendations, the rel
area Director determined each physician’s pay, taking into consideration the funding requir
all clinical specialties at the particular medical center.

On February 27, 2006, EKHCS held a Compensation Panel review of its radiolo

levant

ed for

ists.

Dr. Rao was the only radiologist on the panel. The Panel made salary recommendations to EKHC

Director Robert M. Malone, Jr., an African-American male from the United States. Malone
set the salary for each radiologist.

In 2006, Dr. Rao was the Service Line Mandge more than 85 radiology and laborator
employees in Topeka and Leavenworth. DroRéso read nuclear medicine and sonograp
studies. In the Leavenworth radiology departmBnt Amini, who worked part-time, supervised
plaintiff and also performed diagnostic and #peutic radiology. Plaintiff worked full time and
performed only diagnostic wofk.

In the Topeka radiology department, Dr. Suddrumanla supervised Dr. Rao Chigurupa
and Dr. Mark Greenberg, and alserformed diagnostic and therapeutic radiology. Dr. Arumat

worked full time. Dr. Chigurupati practiced only diagnostic radiology and worked full ti]

8(...continued)
ruling on the motion for summary judgment.

! The Compensation Panel did not consideffithancial solvency of a medical centef

and therefore the Director’s final pay decision could be less than the recommendation.

8 Plaintiff practiced only diagnostic radagy, although she was also was certified 1

practice therapeutic radiology. Inthe VA healtine system, therapeutic radiologists perform mg
complex types of procedures which involve greater risk and require more skill, training, cli
privileges, independent judgment and even slightly more physical exertion. The national S
which the Panel used to guide their salary neoendations indicated that therapeutic radiologig
tended to earn about $4,000 more annually than diagnostic radiologists.
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Dr. Greenberg practiced diagnostic and therapeutic radiology and worked part-time.

Plaintiff was the only female d#gologist at EKHCS. Dr. Amini, an Iranian/Middleasternef

is from Iran; Dr. Arumanla and Dr. Chigurupateaisians from India; and Dr. Greenberg is ja

Caucasian from the United States.

The Panel recommended raising the salaiyroRao, who was Service Line Manager fq

radiology and laboratories, from $189,957 to $225;0@@ 18.45 per cent increase. Dr. Rao had

31 years of experience with the VA and was boaedified in internal medicine and nuclea

medicine. Director Malone approved a final salary of $215,000 — a 13.18 per cent increase,.

=

-

The Panel recommended raising the salary of Dr. Amini, who was Chief of Radiology in

Leavenworth, from $181,557 to $220,000 — a 21.17 per cent increase. Dr. Amini had 18 ye
experience with the VA and was lvdaertified in radiology. Director Malone approved a fing
annual salary of $215,000 — an 18.42 per cent increase.

The Panel recommended raising the salary of Dr. Arumanla, who supervised the T
radiology department, from $169,957 to $215,000 — a 3teb@ent increase. Dr. Arumanla ha
one and a half years of experience with e and was board certified in radiology. Directo
Malone approved a final annual salary of $200,000 — a 17.68 per cent increase.

The Panel recommended raising plaintiff's annual salary from $184,957 to $200,000

8.13 per cent increase. Plaintiff had 26 yeaexpkrience with the VA and was board certified in

radiology. Director Malone approved a final salary of $195,000, two and one half per cent
than the recommendation (a 5.43 per cent incred&apne knew that plaintiff was female, but dig
not know her race, national origin or prior EEO activity.

The Panel recommended that Dr. Chigurupatiinual salary of $165,957 remain unchange

-8-
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Dr. Chigurupati had 19 years of experience wlike VA and was not board certified in any
speciality. Director Malone approved the Compensation Panel’'s recommendation.

The Panel recommended that Dr. Greenbengfaialized salary be raised from $161,957
$190,000, for an increase of 17.32 per éebt. Greenberg had threears of experience with the
VA and was board certified in radiology. DirectMalone approved the Compensation Pane
recommendation.

Dr. Rao testified that Drs. Amini, Arumknand Greenberg performed higher quality wot

than plaintiff and that Drs. Amini and Arumardansistently produced more RVUs than plaintifi.

Dr. Rao testified that the panel believed thad.Byrumanla and Greenberg were more likely thd
plaintiff to leave the Topeka VA, in part besauplaintiff had worked for the VA since 1979 an
had not indicated that she was likely to seek other employment.

Plaintiff's Performance Ratings

For the fiscal year ending September 30, 2006Ra0 gave plaintifl “High Satisfactory”
performance rating. Doc. #75-22. Dr. Rao doteowever, that plaintiff's 2005 calendar yeg
productivity was only 2,543 RVUs — just over half the annual goal. For the first seven mont
2006, plaintiff produced 1,998 RVUs, which equate8,#25 RVUs per year. Inresponse, plainti
asserted that she deserved an “Outstandiiyig, but Dr. Rao did not change her rating.

In the spring of 2006, the VA implemented the new pay system, including Performanc

as an incentive. Plaintiff’'s Performance Rdgn for July 1 through September 30, 2006 includg

o Dr. Greenberg was a part-time employee, so his salary was prorated.
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only one goal: to produce 1,250 RVUsDoc. #75-20. If plaintiff methis goal, she could earn ar
additional $5,000. Drs. Chigurupati and Greenberddedical Performance Pay plans. For July
through September 30, 2006, plaintiff produced 89R9Ws, so she earned no Performance Pz
Drs. Greenberg and Chigurupati also failed to qualify for Performance Pay for that period.

Plaintiff’'s Performance Pay plan for @tier 1, 2006 to September 30, 2007 contained
performance goals, including to read 95 per cestuies within 48 hours — a goal which applie
to all radiologists in the EKHCS.

Written Counseling On November 28, 2006

On November 28, 2006, Dr. Rao issued plaiatifiVritten Counseling” for failure to timely
respond while she was on call and then falsehyuhg that the VA had followed proper procedureg
to contact her. Doc. #75-46. The Written Calimg addressed an incident in October of 200
when the administrative officem duty (“AOD”) had tried to comict plaintiff to read a patient

X-ray. The AOD called plaintiff's home at 10:00ra, but the person who answered told the AQ

to call plaintiff's government-issued cell phon&hen the AOD called the government-issued cé

phone “the message received was ‘user unavailable.” Doc. #75-48. The AOD also (
plaintiff's pager, but plaintiftlid not respond. The AOD then called Rao who also tried to reach
plaintiff. By the time plaintiff responded alOD p.m., another doctor had read the X-ray. The AC
told Dr. Rao that “[t]his has occurred several times this year with Dr. Stovall.” Doc. #75-33

On November 1, 2006, Dr. Amini told plaintithiat he expected her to promptly respon

when she was on call. Plaintiff responded in writing as follows:

10 Plaintiff's Performance Pay plan forlyuhrough September of 2006 included th
following incentives: 1,250 RVUs — $5,000; 1,125 RVUs — $2,500; 1,000 RVUs — $1,000.
#75-20.
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| dispute the accusation by the AOD that she attempted to contact me on the
government-issued cell phone. . . . It isaalistic for management to expect for me
to return calls to doctors when | amaall if | am not notified through the correct
channels by the AOD.
Doc. #75-47. Dr. Rao reviewed telephone logsifthe hospital and plaintiff's government-issued
cell phone and concluded that the AOD had attedchpo reach plaintiff at her home phone, he¢r
government cell phone and by pager.
Denial Of Plaintiff’'s RequestFor Training In November Of 2006
On November 20, 2006, plaintiff requested approval from the Core Pit Committee for $3,500

for advanced training for multi-slice cardiovascular CTs. The VA policy allowed each physician

up to $1,000 per year for traininglaintiff had already received hallotment of training for that

L2

year and she had received CT training fronRth#ips Company. The Committee denied plaintiff’
request for training.

Letter Of Admonishment In April Of 2007

At noon on Saturday, February 17, 2007, plaintdt on call when she was notified to read

CT scans of an emergency room patient. Texahmroblems delayed the download to plaintiff’

)

home computer, and by 2:00 p.m. only half of the images had transferred. Dr. Ferrell, the ER
doctor, called to ask plaintiff to come to the pitel. Plaintiff responded, “I have a life” and tolg
him that she was not coming in because she haddi¢le® hospital late the night before. Doc. #7%-
28. Nearly six hours after the Cflaintiff gave Dr. Ferrell a verbal reading. Dr. Ferrell later to|d
Dr. Rao that plaintiff's reading missed acute appendicitis and was grossly inadequate.

On March 7, 2007, Dr. Rao issugldintiff a Proposed Admonisient because of her “rude

unprofessional and unacceptable response.” Doc2#73?laintiff replied that the digital system

-

had repeatedly malfunctioned. She admitted theahak told Dr. Ferrell that it was not her problen
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and that it was not her responsibility to ensure thatdigital systems are operational. Plainti
repeated that “I do have a life” and stated et had exercised professional judgment when 1
refused to go to the hospital. Doc. #75-42&. Dr. Rao found that plaintiff's response t
Dr. Ferrell's request was inappropriate and issued a Letter of Admonishment. Doc. #75-26

July 16, 2007 Incident Regarding Invesgation Of Plaintiff's Use Of CDs For
Patient Medical Records

On April 17, 2007, plaintiff sent ¢hField Information Security Officer a request to “stor¢
transport and utilize VA sensitive information outside protected environmeérded. #75-43. The
justification for the request stated that the infation would be usedffor ON CALL coverage that
is provided from home.” _Idat 1. On May 16, 2007, Information Security Officer (“ISO”) Ea
Hatcher sent plaintiff an email which statedttlYour Authorization to transport and utilize VA
sensitive information outside protected eowiments is approved. Please take the proj
precautions when transporting or transmitting dataitéf” Doc. #75-11. Dr. Rao testified that thi
“authorization is to access images from home while on call for radiology purposes, and no
approval.” Doc. #75-6 at 21.

Shortly before July 16, 2007, Dr. Rao learned gitaintiff had directed a radiology clerk to

1 Plaintiff's request referred to VA Dir&iges 6601 and 6504, and affirmed that hq
request for authorization complied with thatieectives. VA Directive 6601 defines sensitivg
information to include all department data treajuires protection from disclosure “on any storag
media or in any form or format,” including “records about individuals requiring protection ur
various confidentiality provisions such as thes&ey Act and the HIPAArivacy Rule” such as
“individually identifiable medical . . . inforation.” Doc. #75-65 at 3-4. VA Directive 6504
governed “VA employees’ transmission, transpiwtg and use of, and eess to, VA data outside
VA facilities,” Doc. #75-67 at 1, and states “VA ployees are permitted to transport, transm

access and use VA data outside VA facilities onlyemisuch activities have been specifically

approved by the employee’s supervisor” and where adequate security measures have bee
Id.
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prepare CDs containing patient studies. Dr. R&edathe clerk to stop preparing the CDs becau
of restrictions regarding transfer of patientdical records. Dr. Rao’s Administrative Officer
Jeannie Idol, then told ISO Hatcher that pl&imtas asking for disks with sensitive information an
that Dr. Rao did not know why. Hatcher was responsible for protecting information at the VA a
investigating security issues. Hatcher contatttedadiology clerk, who toldim that the CDs “had

to do with training.” Doc. #75-10 at 6. This sva red flag to Hatcher because he believed t
plaintiff was not authorized to take sensitive information home for training purposes. Hal
explained the issue to Marie Weldon, the Direcfde KHCS, who told him that “we need to talk
to Dr. Stovall.” _Id.at 7. Hatcher also contacted Barbl@phree, the Privacy Officer, who was
responsible for investigating privacy breaches. Director Weldon asked Murphree to (
Leavenworth to investigate the CDs.

Murphree contacted Dr. Rao and told him that Weldon had instructed her to inter
plaintiff and confiscate the CDs. On July 2607, Murphree went to the radiology department
Leavenworth. Dr. Rao introduced Murphree as tiveaRy Officer and tolgblaintiff that Murphree
wanted to talk to her. Plaintiff told Dr. R#wat she was busy readingli@graphic studies, but that
she would meet with Murphree after she had finished.

When plaintiff finished her work, Murphree folled plaintiff to her office, and said “Give
me the CDs.” Murphree told plaintiff that shesshere at the Director’s request and needed
know if plaintiff had authority teourn the CDs. Plaintiff told Myhree to leave so she could mak

a phone call. Murphree continued to ask pl#iatbout the CDs in a very rude and aggressi

12 Dr. Rao testified that he had not hadagportunity to ask plaintiff why she was
burning CDs before the incident on July 16, 20B@éfore July 16, 2007, Dr. Rao had never talke
to plaintiff about the CDs.
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manner. Murphree tried to grab the briefcasegtzantiff was holding, grabed plaintiff's arm and
then yelled when plaintiff pulled her briefcase batkresponse to the raised voices, Idol arrive
and told plaintiff that Murphree had orders franministration to get into her office. VA security
officers arrived, and at that point, plaintiff hadshed Murphree out of the office. The officer
directed everyone to come out, but plaingffickly shut the door, pinching Murphree’s han
between the door and the jamb. When the oSiget the door open, Dr. BRéad just arrived and
asked plaintiff to cooperate.

The security officers escorted plaintiff to the security office, where plaintiff gave the
to the VA Police Chief and returned to her office. There, she found Murphree reviewing
podiatry teaching recordisr original hard copy medical records. Murphree removed approxima
eight documents from plaintiff's office, verifiedattwo were original medical records and returng
them to the original medical record files.

Plaintiff's Medical Leave

Following the incident on July 16, 2007, plaintiff took medical leave. Her physici
Dr. E. Kent Stevenson, determined that beginning July 23, 2007, plaintiff was totally tempo
disabled. Dr. Stevenson diagnogdaintiff with PTSD and identiéd the incident of July 16, 2007,
as “clearly causing her extreme distress,” statiiag ith‘has lead to insomnia, bad dreams [an
anxiety.” Doc. #96-15. Five months later, on December 14, 2007, Dr. Stevenson determing
plaintiff could return to work on January 3, 2008. Id.

Plaintiffs November 13, 2007 Proficiency Rating

Plaintiff's Proficiency Reports for 1999 to 2006 were all positive, with no ratings be

Satisfactory. On November 13, 2007, Dr. Amini ed&a Proficiency Report for plaintiff for the
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period of October 1, 2006, through September 30, 2007. Doc. #75-19. He gave plaintiff an g
rating of Satisfactory, a High Sdastory in Clinical Competence and Education Competence,
a Low Satisfactory for the “Personal Qualitiesfement. The “Personal Qualities” elemer
considers the employee’s “emotional stability, dependability, relations with staff and commu
eliciting cooperation, handling groups and adherence to ethical standards 1. @he Proficiency

Report, which Dr. Rao approved, specifically notegM&ral incidents that occurred in this ratin
period result[ing] in a ratingf low satisfactory.”_Id.Dr. Rao explained th#te incidents included

(1) the written counseling on November 28, 2006, reggmaliaintiff's false statements about effort

to contact her while she was on call, (2) plairgif&ilure to properly read the CT of Dr. Ferrell's

E.R. patient with appendicitis and (3) plaintiffalure to comply with VA policies regarding CDg
with patient medical information and her failtoeeooperate with thavestigation on July 16, 2007.

Plaintiff's Return To Work

When plaintiff returned to work on Janua@y2008, she had 238 plain films to read, son
of which were from November. Plaintiff reaceth all, which counted against her requirement
read them within 48 hour$.

On January 4, 2008, plaintiff confirmed that she had taken the CDs off the VA can

Plaintiff stated that she had directed the clerkum CDs of certain patient files with interestin

13 Defendant points out that plaintiff wanot responsible for meeting the 48-hot
turnaround goal for any radiographic studies she f@atiopeka. Plaintithas not pointed to any
evidence concerning how many of the 238 films were for Topeka.
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cases to use for teaching podiatry residéntafter plaintiff confirmed in writing that she had
removed sensitive information from the VA, Mr. Hatcher put in an incident ticket to Central Office.

Plaintiff admitted that the only possible autilzation to transport the CDs off VA premises$
was the memorandum dated April 17, 2007 and the email from Mr. Hatcher. On March 7, R00S,
Dr. Amini issued plaintiff a memorandum Wfritten Counseling. The Written Counseling statgd

that “[s]pecific written authorization is requireddarry information off-station,” and that plaintiff

\"Al

“failed to meet my expectations with regarcgstdeguarding confidential materials.” Doc. #75-2

Overtime In June And July Of 2008

In June of 2008, Dr. Amini left 88 of his geral radiology studies unread before he togk
leave for several days. Plaintiff read themhwiit assistance from others. She worked 15 hours a
day for several days to meet the 48-hour turnaround time without receiving overtime pgay or
compensatory time. On July 17 and 18, 2008, plaintiff worked 13 hours per day to meet the 48-hou
turnaround time. On June 14 and 21, and July 5, 20, 26 and 27, 2008, plaintiff worked weekend
so that she could complete 95 percent of heties within the 48-hour turnaround time. As a VA

physician, plaintiff was ineligible for overtime ypar compensatory time and she did not know pf

14 Dr. Rao questioned plaintiff's justifitan for making the CDs. For example
Dr. Rao knew that the VA had been filmless (@igital) for more than six years by the time plaintiff
began having CDs burned, so when the investigagvealed that plaintiff had begun burning COs
for podiatry residents for less than one year, even though she had been collecting X-rays tp teac
podiatry residents since 1978, it led him to doubt Biaintiff was actually using the CDs for the
stated purpose. Further, the CDs contained MRiise head which, in Dr. Rao’s opinion, were not
necessary to training podiatry residents. AlsoRao believed that CDs were not necessary to train
podiatry residents because training took plactherVA campus where plaintiff had access to gl
of the images without using CDs. Plaintifftied, however, that she ed these CDs for training
of residents and for research.
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any physician who actually received compenseatione or overtime between 2005 and 2008. N

o

one ever directed plaintiff to work weekends or late hours in order to meet the 48-hour turngrounc

goal.
Plaintiff's Separation From Employment
On June 27, 2008, plaintiff sent an email to Drs. Rao and Amini stating that she
completed a retirement application. Plaintiff retired on July 31, 2008.

Before July of 2008, plaintiff had contemplatetiring as soon as she became eligible. (

January 21, 2008, Dr. Stevenson noted that ptasdid she would have 30 years in July; on

February 18, 2008, he noted that plaintiff's lgeas to retire; on April 14, 2008, he noted thg
plaintiff could possibly retire iduly of 2008; on May 27, 2008, he edithat plaintiff had indicated
that she was going to retire from the VA on Jsdy 2008, so that she could work as a radiolog
elsewhere.

Plaintiff testified that at somgoint after she first returned work in January of 2008, she
decided to retire. Plaintiff explained that stes feeling the stress baving to work on weekends

and be on call, and that she felt stress pain iiralma and had ulcers and gastric upset. Plain{

had

Dn

(t

st

iff

testified that she decided that in order to contilouygrovide the best care possible for her patients

without mis-diagnoses, that it would be best fortbeetire. She madedldecision because of the

physical and emotional stress that she was under. Plaintiff stated that she retired because [she v

afraid of not providing proper patient cartn an employment application on January 7, 201
plaintiff certified that she had never been discharged from any position for any reason.

Dr. Rao denied that he took any action to force plaintiff to retire. After plaintiff inforn
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Dr. Rao by email that she was retiring, he never had a conversation with her.
Administrative Complaints
On November 18, 2005, Dr. Rao learned thlaintiff had contacted the VA Office of
Resolution Management with a complaint of discrimination which named him as the respo
management official. Onézember 20, 2005, plaintiff filed an EEOC charge (“Claim 303”) whi
alleged discrimination based upon gender, radenational origin. Hihly summarized, Claim 303
asserted disparate treatment regarding assignmeuties which made it more difficult for plaintiff

to achieve the quota of RVUs as compared to her co-workers.

On August 11, 2006, plaintiff filed anoth&EOC charge (“Claim 822") which alleged

discrimination based upon gender, race, national origin and retaliation, and violation of the
Pay Act. In short, Claim 822 asserted thaMay 17, 2006, the VA gave male doctors higher p
increases than plaintiff.

On December 26, 2006, plaintiff filed a third EEOC charge (“Claim 408”) alleging gen

race and national origin discrimination, and liateon based on (1) her performance pay for 2006;

(2) denial of her request to re-allocate accrued annual and sick leave balances; (3) disci

actions including a Written Counseling on Novem8, 2006; (4) disparate treatment in duty

nding

)
=5

Fqual

blinar

assignments, including a 48 hour turn-arourgpireement effective December 16, 2006, and pger

review process restrictions on December 15, 2006 (%) denial of her request on November 2
2006, to attend advance Cardiac CT training.
OnJanuary 3, 2009, plaintiff filed a fourth EE©@harge (“Claim 508”) alleging gender, rac

and national origin discrimination and retaliati@thuse defendant (1) assigned plaintiff to “7 da
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on and 7 days off” on-call coverage in July and August of 2008 while her male counterparts regeivec

more days off; (2) forced plaintiff to retire dnly 31, 2008; (3) required plaintiff to work 13 hour

per day on July 17 and 18, 2008, to meet the 484nooaround time; (4) assigned plaintiff to cove

the Leavenworth and Topeka VA hospitalsnfr July 14 at 4:30 p.m. through July 21, 2008 at

8:00 a.m.; (5) failed to provide plaintiff assiste when Dr. Amini was on leave; (6) required

U7

plaintiff to work several weekends in teemmer of 2008 to meet the 48-hour turnaround time lut

did not require male radiologists to do so; (7Jume of 2008, failed to prale plaintiff assistance

when Dr. Amini took leave for several days) (@errupted plaintiff on March 4, 2008, when shg

was reading high RVU studies; @) January 3, 2008, told plaintiffahif she did not answer the
guestions of an HR representative, she wouldeu#ive access to the VA computers to do her jd
(10) on November 13, 2007, issued plaintiff a “L8&atisfactory” proficiency report; (11) on July
16, 2007, orchestrated an incident involving an adstriatiive investigation that resulted in plaintif
having to seek treatment for job-related stresscantinued to make plaintiff's work environmen
stressful, ultimately forcing her to retire on July 31, 2008.

On November 29, 2010, plaintiff filed this lawsuit.
lll.  Analysis

Plaintiff asserts that defendant discrimirthtgyainst her on the basis of race, gender g
national origin, and retaliated against her for protected activity by taking the following act
(1) giving her a comparatively low pay raise aftee 2006 Compensation Panel; (2) confronting h
on July 16, 2007 regarding CDs coniag patient information; and (3) constructively dischargir

her. Defendant argues that it did not take advaecsen against plaintiffrad that even if it did, it
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did so for legitimate business reasons and not becéss&, race or national origin or in retaliation
for protected activity.

A. Title VII Discrimination Claims

Plaintiff may establish that defendant actethwliscriminatory intent under Title VII either

directly, through direct or circumstantial eviden or indirectly, through the inferential burden

174

shifting scheme established_in McDonnell Douglas Corp. v. GAdnU.S. 792, 804 (1973). Se¢

Jones v. Okla. City Pub. Sch617 F.3d 1273, 1278-79 (10th Cir. 2010Here, plaintiff relies on

the indirect method of proving discrimination. Under the McDonnell Dougladen-shifting

framework, plaintiff has the initial burden oftablishing a prima facie case of discrimination.

McDonnell Douglas411 U.S. at 802; Sanders v. Sw. Bell Tel., | 584 F.3d 1101, 1105 (10th Cir|

2008). If plaintiff satisfies her burden, the burddnifts to defendant to articulate a legitimate

nondiscriminatory reason for terminating plaintiff's employment. McDonnell DopgdlEs U.S.

at 802-03;_Sanders44 F.3d at 1105 (citing Morgan v. Hilti, Ind.08 F.3d 1319, 1323 (10th Cir,

1997)). If defendant does so, thedem shifts back to plaintiff to show a genuine issue of matefial

fact whether defendant’s stated reason is pretextualnveorthy of belief._Sander§44 F.3d at

1105. If plaintiff so shows, she gets over the hurdle of summary judgment. Id.
To establish a prima facie case of race, s&ational origin discrimination under Title VII,

plaintiff must show that (1) she is a membepmitected class; (2) she suffered adverse employmgent

15 In Jonesthe Tenth Circuit considered whether the McDonnell Dougéesework

applied to ADEA claims after the Supreme Gudecision in Gross v. FBL Fin. Servs., l15&7
U.S. 167 (2009)._Jone617 F.3d at 1278. It held that “Grogses not precludeur continued
application of McDonnell Dougla® ADEA claims.” _1d.

-20-




action; and (3) the action took place in circumstances which give rise to an inferen
discrimination® Defendant concedes the first element of a prima facie case as to plaintiff's c
of race, sex and national origin, iteat plaintiff, a female African-American, belongs to each
these three protected classes. As to the secmitthiad elements, defendant argues that it is entitl

to summary judgment because plaintiff carstodw adverse employment action and cannot sh

that any such action occurred under circumstanceswghie rise to an inference of discrimination.

For purposes of a discrimination claim, acbe2employment action is a “significant change

in employment status, such as hiring, firing, faglito promote, reassignment with significantl

different responsibilities, or a decision causing a §icamt change in benefits.” Piercy v. Maketg

480 F.3d 1192, 1203 (10th Cir. 2007) (internal quotation omitted). The Tenth Circuit libe
defines the phrase “adverse employment actionch&ations are not simply limited to monetar

losses in the form of wages or benefits. Indtéae Tenth Circuit takes a “case-by-case approac

16 The Tenth Circuit sometimes describes the prima facie case a bit differently,

four requirements._See, e.guke v. Hosp. Shared Servs. I813 Fed. Appx. 763, 765 (10th Cir
2013). “To set forth a prima facie case of discrimwmtia plaintiff must establish that (1) she is

e of

aims

y

rally

y
h,”

with

a

member of a protected class, (2) she suffered an adverse employment action, (3) she qualified ft

the position at issue, and (4) she was treated lesesaaly than others not in the protected clasg.

Id. The Tenth Circuit has acknowledged the differing explications of the test, as follows.

We note that the district court evalualplaintiff's] prima facie case under an older,
four-part test from the original McDonnell Douglad/e use a more recent variation
of this test, a three-part test adliated by the Supreme Court in Burdimdich the
Tenth Circuit expressly prefer§&orbo v. United Parcel Seyv.32 F.3d 1169, 1173
(10th Cir. 2005). Similar variations of thistdave also been applied in this circuit.
E.qg, Turner 563 F.3d at 1142 (articulating a slighdlifferent four-part test). Under
all of these tests, the prima facie burden is “slight[.]”

Tabor v. Hilti 703 F.3d 1206, 1216 n.4 (10th Cir. 2013).
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examining the unique factors relevamthe situation at hand. Joné47 F.3d at 1279; sédotke
v. White, 405 F.3d 1092, 1100 (10th Cir. 2005) (no rigite about what circumstances allov
inference of discrimination). Courts have enunestat variety of circumstances that can give ri
to an inference of discriminatory motive, incladipreferential treatment of employees outside t
protected class. Plotké05 F.3d at 1100.
1. 2006 Lower Pay Raise
a. Adverse Employment Action

Defendant argues that plaintiff did not suffelverse employment action when she receiv

alower percentage raise thahetradiologists after the 2006 Coemsation Panel. Defendant note

that it increased plaintiff's pay, and that pliinvas the highest paid non-supervisory radiologi

in the EKHCS who practiced only diagnostic radioloijeither party cites a case directly on poin.

This Court has noted that receiving a lower raise than similarly situated employees can be g

employment action. Taher v. Wichita State Ur26 F. Supp.2d 1203, 1218 (D. Kan. 2007) (citir

Amro v. Boeing Cq.232 F.3d 790, 798 (10th Cir. 2000)). Orstrecord, however, it is not clear

that any of the other radiologists mesimilarly situated to plaintiff. For the sake of argument, for
purposes of the motion for summary judgment, the Court assumes that defendant’s decision
plaintiff a lower pay raise than board certified supervisory co-workers constituted ad

employment action.

1 Plaintiff lumps together all radiologists, without regard to board certificatic
supervisory duties, and other factors which were relevant under the 2006 compensation plz
focuses only on the percentage increase. Since the 2006 compensation plan was not per
based, this focus does not necessarily suggest discriminatory intent.
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b. Circumstances Giving Rise To Inference Of Discrimination

As to the third element, defendant asserts that plaintiff cannot show a nexus be
plaintiff's lower pay raise and her race, gender andéational origin. Plaitiff points to evidence
that the VA gave her a 5.43 per cent pay raisélewihgave raises of 13.18 to 17.68 per cent f
male counterparts of different races and differaattonal origins. Plaintiff also points out tha
before the 2006 Compensation Panel, she had earned the highest salary of all radiologis
afterward she had a lower salary than all but@eenberg, who had only three years of experier
compared to her 27 years. Plaintiff assertstthaicircumstantial evidence suggests that the Pa

recommended that she receive a lower salary increase because of race, gender or nationa

fweer

Dr
[
ts, al
ce
hel

|l orig

Although Director Malone made the final salaigcisions, he based those decisions on Panel

recommendations. Plaintiff thereéoargues that defendantis liable for discrimination by the Pa
which Director Malone adopted.

As noted, Dr. Greenberg andapitiff were the only non-supésory certified radiologists.
Director Malone adopted the panel recommendation for Dr. Greenberg’s salary ($190,000
adopted the panel recommendation ($200,000) minus $5,000 for plaintiff's salary ($195
Dr. Malone was himself African American andfa time he approved pldifi's salary, he did not
know her race, national origin or prior EEOC activitis decision-making process, seen from tf

vantage point of what he knewthé time, does not raise an inference of discriminatory intent. E

though in terms of percentages or even absalalbi@rs, plaintiff received a lower increase than

Dr. Greenberg, she still received a higher salary treadid (on a prorated basis). The base p

component of the compensation plan also totd atcount that plaintiff had longer tenure than
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Dr. Greenberg. The fact that the plan did atbord greater weight to tenure does not raise
inference of discriminatory intent.

Plaintiff essentially asserts that because shd Wwem earning the highest salary to nearl
the lowest salary among board-certified radiolagishe has shown circumstances which give r

to an inference of discrimination. She ignores the fact that the VA adopted an entirely

compensation plan which replaced a compensatamigsed primarily on length of service in the

VA. The new plan considered three components: (1) length of service in the VA system, (2) n
pay, which included eight factors, and (3) perfonocepay. Plaintiff has produced no evidence th
the plan itself was a pretext for discrimination. She does not claim that the Compensation
improperly calculated her length of service or that of Dr. Greenberg. In challenging
Compensation Panel's application of the market pay component, which included the

assessment of its need to retain her servicestifl&ias not shown direct or circumstantial evidend

new

harke

at

Pane

the

VA’'S

e

that any Panel member except Dr. Rao knew her race, national origin or prior EEO activity, or

considered those factors in making plaintifaary recommendation. Nevertheless, for purpog
of summary judgment, the Court assumes for the shargument that plaintiff has made the d
minimis showing required for a prima facie casg@&fder, race and national origin discriminatiof
C. Proffered Legitimate Non-discriminatory Reason

Defendant argues that it has set forth legitimate, nondiscriminatory reasons for plair

raise. Defendant asserts that the CompensRame! followed the diréwe to determine salary
based on nondiscriminatory factors including yedrservice, years of experience in a speciali

or assignment, need for the speciality at thitifiachealth care labor market for the speciality, boat
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certifications, accomplishments in the specialgsior VA experience, cost-of-living and othef
considerations. Defendant argues that the Papéikd these factors, and particularly considerg
job duties and recruitment and retention needs, to reach a recommendation as to each radig
pay raise. Further, Director Malone, who m#uefinal decision, was Atan American and when
he approved plaintiff's salary he did not know hece, national origin or prior EEO activity.

As to job duties, defendant notes thatmtii had no supervisory responsibilities, whereg
Dr. Rao was the Service Line Manager #iKHCS, Dr. Amini was Chief of Radiology in
Leavenworth and Dr. Arumanla was the supervisdmpeka. Further, Drs. Amini, Arumanla ang
Greenberg practiced both diagnostic and therapeadiology, whereas plaintiff practiced only
diagnostic radiology, a lower-paid specialtyhus, plaintiff was the only non-supervisory boar
certified radiologist who practiced only diagnostadiology. She was therefore not similarly
situated to any other radiologist. Moreover, Rao testified that Drs. Amini and Arumanla real
more studies and produced higher quality work thlamtiff. Further, the Panel determined th3
Drs. Arumanla and Greenberg were more proriedee the VA. Plainti, on the other hand, had
worked for the VA in Leavenworth for decades and had not indicated that she was likely td
other employment.

The Court finds that defendant has pointedvtimence of a legitimate, non-discriminator
reasons for the decision to give plaintiff a loway raise than other radiologists. The burden th
shifts back to plaintiff to show a genuine issdienaterial fact whethreahe VA's proffered reasons

are a pretext for discrimination.
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d. Pretext

Plaintiff can present many forms of evidence to establish that defendant’s stated reas¢ns ar

pretextual._Kendrick v. Penske Transp. Servs., B0 F.3d 1220, 1230 (10th Cir. 2000) (plaintiff

need not pursue particular means of demonstratatgd reasons pretextual). A plaintiff typically
makes a showing of pretext in one of three wayth evidence that (1) defendant’s stated reas
for the adverse employment action was false; (2) defendant acted contrary to a written co
policy; or (3) defendant acted contrary to an unwritten policy or practicePl&ntiff can show

pretext by revealing “such weaknesses, implalises, inconsistencies, incoherencies, d
contradictions in the employer’s proffered legitimate reasons for its action that a reasdg

factfinder could rationally find them unworthy of credence.” Townsend v. Lumbermens Mut.

Co. 294 F.3d 1232, 1242 (10th Cir. 2002) (citing Morgh®8 F.3d at 1323).

Plaintiff primarily argues that the Panel's consideration of the likelihood that a physi
might leave the VA ran counter toe eight factors it was to consider — in particular, the level
experience — and that “this change was significant and clearly was used to the detrim

[plaintiff].” Plaintiff’'s Response To Defendés Motion For Summary Jugdment And Suggetion|

In_Opposition(Doc. #96) filed May 3, 2013 at 59-60. aRitiff also points out that although
defendant asserts that she did lower quality wak the other radiologists, in October of 2005 si
had received an overall rating of “Outstandinghe highest possible rating. She also points g
that diagnostic radiologists earned an averdgmly about $4,000 less per year than therapeu
radiologists, and thus the fact that she practitagnostic radiology did not justify a large disparit

in pay increase. Plaintiff asserts that defendamoffered reasons are not believable, and th
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“[there is] no doubt that impermissible reasons (raer and national origin) are the only remaining

reasons that her pay was so dramatically lower” than her co-worke. 6.

Defendant argues that plaintiff has faileddemonstrate that its proffered reasons arg
pretext for discrimination. Defelant notes that consideratimhether a physician might leave 9
consistent with at least three of the prescribed factors: need for the specialty/assignment
facility; health care labor market for the spétgiassignment; and other considerations. Defendza
points out that Compensation Panel members tkaireed not to consider race, gender, prior EE
activity and national origin. Defendant also notes that the Panel did not consider the
percentage increase because that number wapemiient to its objective: to set a pay rat
comparable to what the physician would eawutside the VA. Further, Dr. Malone (arn
African-American of United States origin) made thitimate decision and he could not have bas
his decision on race or national origin because he did not know that plaintiff was

African-American from the United States. Holmes v. Pp884 F.3d 356, 362 (7th Cir. 2004

(usually, employer’s lack of knowledge about pated category rings dédinell for discrimination
claims). Finally, defendant notes that exgece was only one of eight considerations

determining market pay. Further, the Basé bongevity Pay Schedule took into account years

experience, and presumably plaintiff received all of the credit she deserved on that schedule.

Plaintiff points out that adftough Dr. Malone made the ultireadecision about the new pay

rate for each radiologist, he either adopted the Panel recommendation (Drs. Chigurupa
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Greenberg) or lowered it by $5,000 (Dr. Amjr$)1L0,000 (Dr. Rao) or $15,000 (Dr. Arumarifa).

Plaintiff cites evidence that she was theyowbman, the only African-American and the only

radiologist from the United States, and that dedy@teg the most experienced, she went from beipg

the highest paid to the lowest paid board cedifediologist. She argues that such evidence raigses

a genuine issue of material fact whethefeddant's proffered reason was a pretext for

discrimination. The Court disagrees.

To establish pretext, plaintiff must show weaknesses, implausibilities, inconsister

cies,

incoherencies or contradictions in defendant’$fpred reasons for its action such that a reasonaple

fact finder could rationally find them unworthy afedence and therefore infer that defendant ¢

not act for the asserted non-discriminatory reasonsJ&amillo v. Colo. Judicial Dep'427 F.3d

1303, 1308 (10th Cir. 2005). Hereajpitiff does not offer evidence which discredits defendan
explanation for its decision regarding her pay raise. She does not contest the facts on
defendant’s proffered reasons rest — that she had no supervisory responsibilities, that she p

only diagnostic radiology, that Drs. Amini and Arumanla produced higher quality work and

18 At oral argument, plaintiff asserted that Dr. Rao had substantial influence or
Compensation Panel because he was the only radibtogihe Panel. The record contains no dirg
evidence, however, of any overt prejudice on the part of Dr. RadSh@ger v. Upjohn Cp913

F.2d 398, 405-06 (7th Cir.1990) (evidence that suiper who recommended termination express¢

animosity toward older workers and exaggeratethfiff's performance deficiencies sufficient tg
withstand motion for summary judgment). The Tenth Circuit has adopted cat’'s paw liability
Title VIl case; an employer may be liable for the lmha subordinate if plaintiff can show that thg
subordinate’s discriminatory reports, recommendation or other actions caused adverse empl
action. _EEOC v. BCI Coca-Cola Bottling Cd50 F.3d 476, 487 (2006). Plaintiff must establis
more than mere influence or input; she musive that the subordinate proximately caused t
adverse action. Crowe v. ADT Security Servs.,, 1649 F.3d 1189, 1194 (10@ir. 2011). Here,

plaintiff offers no evidence that Dr. Rao — whalhaorked with plaintiff for some 27 years whe
he sat on the Compensation Panel — had a discriminatory motive.
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Drs. Arumanla and Greenberg were more pronedaee the VA. She does not offer evidence that

defendant failed to follow its policy for making thay determination. Rather, she relies exclusive

on the fact that she is in a protected claBintiff has failed to raise a genuine doubt abopt
defendant’s motivation or produce evidence refutinghawing that defendant’s stated reasons for
the decision regarding her raise were implausiblEgnsistent or unworthy of credence. Stated
another way, plaintiff's evidence is insufficiefur a reasonable jury to find that defendants

proffered justifications were not the real reastmighe decision. The Court therefore finds that

defendant is entitled to summary judgment on pifis claims that the VA discriminated againsit
her on the basis of race, sex and national origin in determining her pay raise in 2006.
2. July 16, 2007 Incident Regarding CDs
a. Adverse Employment Action
Defendant concedes for purposes of summalygnent motion that plaintiff suffered advers
employment action when Murphree confronted her about the CDs on July 16, 2007.
b. Circumstances Giving Rise To Inference Of Discrimination
Defendant argues that plaintiff has not shown any nexus between the CD incident a
race, gender or national origin. Plaintiff asstréd when Dr. Rao learde¢hat she was having CDS
burned, he should have discussed the situation with her, then told Murphree that plainti
authorization to take certain records off pressis She asserts that instead, Dr. Rao “dropped |
Murphree off at Dr. Moore-Stovall’'dfice, left and let an avoidable and unfortunate series of eveg

play out.” Doc. #96 at 63-64. Pidiff does not controvert the fatitat she was not authorized tq
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burn the CDs or that the VA was jugtid in issuing the Written CounselifigMoreover, although

plaintiff argues that Dr. Rao somehow orchestlater confrontation with Murphree, defendant

correctly pointed out at oral argument that it was plaintiff’'s response to Murphree’s investiggtion

which created the physical confrontation. Masonable jury could find any nexus between the ¢CD

incident and plaintiff's race, gender or national origin.
3. Constructive Discharge

Plaintiff claims that the VA constructively disarged her by forcing her to retire on July 31

2008, after plaintiff endured a “steady strearaaiduct” including (1) reassigning high RVU work
away from her; (2) instructing her not to read higher RVU work; (3) giving her the lowest salary
increase in 2006; (4) giving her no performance pay; (5) refusing her request for training;
(6) reducing her performance appraisals from “Outstanding” in 2005 to “High Satisfactory” in

2005-2006 to “Satisfactory” in 2006-2007; (7) in 2Q0@37, rating plaintiff “Low Satisfactory” for

=y

“Personal Qualities” (the first “Low Satisfactorggting she ever received); (8) subjecting plainti
to the CD incident on July 16, 2007; (9) promptingmtiff to take medical leave from July of 2007
to January of 2008; (10) requiring plaintif6 read 238 plain films in January of 2008,
(11) disciplining plaintiff in March of 2008 fopossessing the CDs involved in the incident gn

July 16, 2007 and (12) requiring plaintiff to warkertime and weekends in June and July of 20p8

19 Defendant points to evidence that pldirttiad medical records transferred to CDps
and removed the CDs from VA premises for purposiesr than to provide on call patient care, even
though she was not authorized tasdo VA policy required officialto investigate possible security
breaches. Further, after Dr. Rao introduced Murptogdaintiff as the Privacy Officer, plaintiff
refused to answer Murphree’s questions or ve ¢jier the CDs, and only then became involved|in
a physical confrontation.
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to meet the 48 hour turn-around policy.

Defendant first points out that on Januar2@11, plaintiff stated in an application fof

employment that she had never been dischargaddny position for any eson. Defendant assert$

that plaintiff therefore has admitted that shesvmat constructively discharged. The fact th

plaintiff stated that she had never been discharged, however, does not compel the conclusjon th

she was not “constructively” discharg&d.
In the alternative, defendant asserts thainpiff has not provided facts that support th
conclusion that she had no choice other thaeadign. “Under the constructive discharge doctrin

an employee’s reasonable decision to resign because of unendurable working conditi

assimilated to a formal discharge for remegaposes. The inquiry is objective: Did working

conditions become so intolerable that a oeable person in the employee’s position would ha

felt compelled to resign?” _Keller Crown Cork & Seal USA, Inc491 Fed. Appx. 908, 915 (2012

(quoting_Pa. State Police v. Sudéi42 U.S. 129, 141 (2004)); see dalgan v. Trs. of State Colls.

355 F.3d 1263, 1270 (10th Cir. 2004) (constructiselgiarge occurs when reasonable person

employee’s position would view working conditions@telerable and feel she had no other choi¢

but to quit). Under the objective test, “neithe employee’s subjective views of the situation, n
her employer’s subjective intent with regard to discharging her, are relevant.;’ 3b&afk.3d at
1270.

Here, as a matter of law, the actions that pifiicomplains of did not rise to the level of ar

20 Defendant also notes that in Januarg@®8, plaintiff began to contemplate takin

retirement as soon as she became eligible in July of 2008.
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intolerable situation that lefter no choice except to resign. 3éacKenzie v. City & Cnty. of

Denver 414 F.3d 1266, 1281-82 (10th Cir. 2005) (actimay have made plaintiff unhappy, but ng

every unhappy employee has actionable claim of constructive discharge). To the extentthatp

[

[aintif

complains about discipline regarding the CD daeit, she has not produced evidence that the

discipline was unwarranted. Moreover, althoughmiiiasserts that lowered performance review
helped compel her to resign, negative perfarceaevaluations do not establish constructi
discharge without evidence that the reviews set the employee on a “dead-end path tq

termination.” _Sed-ischer v. Avanade, Inc519 F.3d 393, 412 (7th CR008). Further, although

plaintiff asserts that the VA made her work environment unbearable by requiring her to

weekends and overtime and by reassigning highaeRVU work to others, a reassignment dog

not amount to a constructive discharge “unlesgptioffered employment options would have beg

so difficult or unpleasant that a reasonable person in the employee’s shoes would ha

compelled to resign.”__Rushton v. City of Warr@® Fed. Appx. 912, 917 (6th Cir. 2004). A

reasonable person in plaintiff's position would fiod intolerable a requirement to work som

evenings and some weekends. Seaechez v. Denver Pub. S¢h64 F.3d 527, 534 (10th Cir.

1998) (while plaintiff no doubtfund working conditions extremetfficult, and stress exacerbateq
her health problems, defendant’s actions didleate plaintiff with no choice but to resign)
Plaintiff also cites her comparatively low raissatary in 2006. Viewing all of these matters sing
or in combination, plaintiff has not presented a genuine issue of material fact whethe
objectively had no other choice but to quitldherefore felt compelled to resign. Beea v. Sklar

398 F.3d 1210, 1218 (10th Cir. 2005); Monaco v. Quest DiagnosticdNm®8-2500-KHV, 2010
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WL 3843622, at *15 (D. Kan. Sept. 24, 2010) (bar for constructive discharge quite high).

B. Retaliation

Title VII makes it unlawful for an employer to retaliate against an employee “because
has opposed any practice made an unlawful employment practice by this subchapter.” 42
8§ 2000e-3(a). To state a prima facie Title VII liatéon claim, plaintiff must show (1) she engage
in protected opposition to discrimination, (2)reasonable employee would have found t

challenged action materially adverse and (3) a causal connection between the protected acti

the materially adverse action. Khalik v. United Air Lin6%1 F.3d 1188, 1193 (10th Cir. 2012)|,

see Montes v. Vail Clinic, Ing. 497 F.3d 1160, 1176 (10th Cir. 2007) (to establish cau

connection, plaintiff must showahindividual who took adversetam knew of protected activity).

S]he

U.S.C

|®X

ity ar

sal

If plaintiff so shows, the burdesf production shifts to defendant. If defendant offers a legitimate,

nondiscriminatory reason for the adverse action, thddsushifts back to plaintiff to demonstratg

that the proffered explanation is a pretext for retaliation.
Until recently, a plaintiff could establish catisa by demonstrating that retaliation was

motivating factor in the employment act. The Supe Court recently held, however, that Title VI

D

el

retaliation claims require proof that the desire to retaliate was the but-for cause of the challenge:

employment action, Univ. of Tex. Sw. Med. Ctr. v. Nas$88 S.Ct. 2517, 2533 (2013).This

holding reconciles the causation standard for Tileretaliation claims with the standard the

2 The Supreme Court issued the Nasseeision one day before oral argument g

defendant’s motion for summary judgment in thisecaBhe Court therefore directed the parties
file supplement briefs to address how Nagsapacts the analysis of causation in plaintiff’
retaliation claim.
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Supreme Court previously set out in the ADEgtext in_Gross v. FBL Financial Services, |nc

557 U.S. 167 (2009,

Plaintiff asserts that defendaetaliated against her for EEOC complaints by taking the sgme

employment actions on which she bases her claims of race, gender and national
discrimination: (1) her less favorable pay rafter the 2006 Compensation Panel; (2) the July ]
2007 confrontation about CDs comtizig patient information; and (3) constructive discharge bas
upon a series of events.

1. Protected Opposition

Defendant concedes that plaintiff engage protected opposition by filing three EEOC

origir
6,

ed

charges: on December 20, 2005 (asserting discrimination in assignment of duties which made |

difficult to obtain RVUSs); on August 11, 2006 (ass® discrimination on May 17, 2006 when th¢

VA gave male doctors of differerdces and national origin highengacreases than plaintiff); and
on December 26, 2006 (alleging discrimination as to performance pay, leave balances, m

disciplinary actions including disparate tmeant in duty and denial of training).

= After Grossthe Tenth Circuit found that “the rule articulated in Glussno logical

effect on the application of McDonnell Douglasage discrimination claims.” Jones v. Okla. Cit
Pub. Sch.617 F.3d 1273, 1278 (10th Cir. 2010). The Theitrcuit noted that McDonnell Douglas
“does not shift the burden of persuasion from thengifato the defendant. Rather, it shifts only th
burden of production.”_IgdseeCruces v. Int'l Down & Feather Testing Lablo. 11-CV-984 TS,
2013 WL 3423259, at *10 (D. Utah July 8, 2013) (butdausation standard set out in Nagéaces
higher burden on plaintiff than standard previoudiiized in Tenth Cirait, but does not alter
analysis at prima facie stage).
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2. Adverse Employment Action

Unlike in disparate treatment cases, a mdtg@averse action for purposes of a retaliation

claim need not affect the employee’s terms amdigions of employment. Burlington N. & Santa

Fe Ry. Co. v. White548 U.S. 53, 64 (2006) (adverse actiongorposes of retaliation claim need

not be “adverse employment action” as construed in Title VIl discrimination cases). The employer’s

action must be materially adverse, however, to separate trivial harms from actionable injuries

because Title VIl does not establish “a genendlity code forthe American workplace.” _See

Somoza v. Univ. of Denveb13 F.3d 1206, 1212 (10th Cir. 2008) (citing Oncale v. Sundowper

Offshore Servs., Inc523 U.S. 75, 80 (1998)). ahtiff must show that the challenged action could

dissuade a reasonable employee from makirsgpporting a charge of discrimination. Somoza
513 F.3d at 1214.
a. 2006 Compensation Panel

As set forth in the analysis pfaintiff's discrimination claimthe Court assumes for sake gf

argument that plaintiff has set forth evidence that the 2006 salary decision was an aglvers

employment action. The Court also presumestthragets the less exacting standard for a materia|
adverse employment action for a retaliation claim.

b. July 16, 2007 Incident

y

As noted in the analysis of plaintiff's dismination claim, defendant concedes for purposgs

of summary judgment motion that plaintiff suffered adverse employment action when Murphree

confronted her about the CDs on July 16, 2007.
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C. Constructive Discharge
Plaintiff claims that the VA constructively discharged her in retaliation for filing EE(Q

complaints. Plaintiff notes that she filedaghes of discriminationn November 2, 2005, June 26

2006 and November 9, 2006 before she retired3ILIY008. She asserts that in retaliation for hier

protected activity, defendant forced her to rdbyesubjecting her to a “steady stream of condud
including the 12 actions on which she baseshbastructive discharge discrimination claiinSee

Plaintiff's Brief Regarding Causatiqidoc. #112) filed July 8, 2013, 0. Plaintiff does not assert

a separate retaliation claim based each of the 12 actions; rather, she asserts that taken {
defendant’s conduct as a wholedeavorking conditions so intolerable that a reasonable per

would have felt forced to resigh.SeePlaintiff's ResponséDoc. #96) at 64-65; Plaintiff's Brief

Regarding Causatiqboc. #112) at 11 (asserting that 12 incidents establish constructive dischg

= The factual bases for plaintiff's consttive discharge retaliation claim includg
(1) reassigning her to lower RVU work; (2) instructing her not to read higher RVU work; (3) gi
her the lowest salary increase in 2006; (4) giviagno performance pay; (5) rejecting her requs
for training; (6) reducing her performance appals from “Outstanding” in 2005 to “High
Satisfactory” in 2005-2006 to “Satisfactory” #006-2007; (7) giving her a “Low Satisfactory’
rating in 2006-2007 for the category of “Personaalies; (8) subjecting her to the July 16, 200
incidentregarding CD’s; (9) triggering her medilegve from July of 2007, to January of 2008; (1(
in January of 2008, requiring her to read 238 plain films; (11) in March of 2008, disciplif
plaintiff for possessing the CDsatwere involved in the July6, 2007, incident; and (12) requiring
plaintiff to work overtime and weekends, in Juné duly of 2008, in an effoto meet the agency’s
48-hour policy.

2 In response to defendant’s motion for summary judgment on her retaliation clg
plaintiff incorporates her arguments regardiihg discrimination claims. In addressing he

-t

\rge).
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7
)
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lims,
r

constructive discharge discrimination claim, pléiargued that defendant engaged in an extended

effort to separate her from her employmentayjscting her to “a steady stream of conduct aim
at discriminating and retaliating against her,” arat tftjhese incidents establish that the Ageng
constructively discharged [plaintiff].”_Plaintiff’s Respond&oc. #96) at 56.

-36-

bd
y




For the reasons set forth in the Court’s analysaintiff’'s discrimination claims, the Court finds

that plaintiff has not set fortla€ts on which on which a jury codldd that defendant constructively
discharged her.

3. Causal Connection

Plaintiff may show a causal connection wakidence of circumstances which justify

inference of retaliatory motive, such as protected conduct followed closely by adverse action.

Annett v. Univ. of Kan.371 F.3d 1233, 1239 (10th Cir. 2004)ar8ting alone, temporal proximity

between the protected activity and the retaliatory conduct must be very close in time. O’Neal v.

Ferguson Constr. Co237 F.3d 1248, 1253 (10th Cir. 2001). hérwise, “plaintiff must offer

additional evidence to establish causation.” Ad.noted, after Nassaplaintiff must show that the

retaliatory motive was the but-foause of the adverse action. Here, plaintiff engaged in prote¢ted
opposition on December 20, 2005, August 11, 2006 and December 26, 2006.
a. 2006 Compensation Panel

For the sake of argument, the Court assuthat defendant took an adverse employment
action when it gave plaintiff a significantly lowenpaise than other board certified radiologists.
Plaintiff must therefore establish a causaimmection between her EEOC charge on December 20,
2005 and the decision regarding her pay raise.

On November 18, 2005, Dr. Rao Iead that plaintiff was going fddle an EEOC charge, and
she did so on December 20, 2005. Although DirectdoMamade the final salary determination
in June of 2006, plaintiff has presented evideneglle primarily based his decision on the Panel

recommendation, and the Panel held its reviewaruary 27, 2006. Dr. Rao participated in the
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review, and at oral argument plafhasserted that as the only raftigist on the Panel, Dr. Rao hadl
a great deal of influence on the Panel recondag&on. Plaintiff did not, however, include thaf
assertion in her statement of facts. In any gy@aintiff implicitly relies on a cat’'s paw argument +
that Dr. Rao knew that plaintiff had filedformal EEOC charge on December 20, 2005, and that
on February 27, 2006, to retaliate for her protected conduct, he steered the Panel to reconimenc
lower raise for plaintiff than other radiologists.
As noted, the Tenth Circuit has adopted cat’s paw liability in Title VII discrimination cages.

SeeEEOC v. BCI Coca-Cola Bottling Co. of Los AngeldS0 F.3d 476, 488 (2006Rlaintiff can

hold an employer liable for the bias of a subortiin&plaintiff can show that the subordinate’s
discriminatory reports, recommendation or othetions caused adverse employment actiomatid
487. Assuming that cat’s paw liability applies taiptiff's retaliation claim, plaintiff must first

establish a genuine issue of material factceoning the retaliatory motive of the subordinats

A\1”4

Dr. Rao. _Id.at 488. Plaintiff must then establish a but-for causal relationship between the
subordinate’s actions and the employment decision.

Plaintiff offers no direct evidence that DRao — who apparently worked with plaintiff
without incident for nearly thregecades before any of the events described in this case — had a

retaliatory motive”> Rather, she points out that befdre compensation panel met on February 27,

% Plaintiff asserts that Dr. Rao was biased against her, as follows:

That Dr. Rao did not hold Dr. Moore-Stovailhigh regard is evidenced by the fact
that he chose to engage in a personal attack on her when he decided to support a low
satisfactory rating for her “Personal Qualities” and refused to respond to Dr.
Moore-Stovall's request for clarification for the basis of this rating, tersely
(continued...)
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2006, Dr. Rao learned of the EEOC charge shatfiled on December 20, 2005. Plaintiff assefts

that this temporal proximity supports an inference that Dr. Rao had a retaliatory motivg and

establishes a causal relationship between that retaliatory motive and the Panel's advers

recommendation regarding her raise. Courts f@wed that a one and one-half month gap may
sufficient on its own to establish causation, while a delay of three months is naCoSeer v.

Schnuck Mkts., In¢.121 F.3d 1390, 1395 (10th Cir. 1997) (fomonth period between protectec

activity and termination not sufficient in itsétf infer causation); Anderson v. Coors Brewing,Cd.

181 F.3d 1171, 1179 (10th Cir. 1999) (assuming two months and one week sufficient to s

prima facie case of retaliation, but not sufficient to overcome defendant’s proffered reaso

terminating her). Here, the two to three mgmhiod between Dr. Rao’s knowledge of plaintiff's

protected activity on December 20, 2005, and his participation in the Compensation
recommendation on February 27, 2006, is sufficient to suggest a retaliatory motive on the

Dr. Rao. Plaintiff has not produced any evidence, however, on which a jury could find

2(...continued)

instructing her to “sign and return proficiency report with your comments.” (SOF
414-416). Similarly, as discussed abdve, Rao, knowing that a concern existed
regarding Dr Moore-Stovall’s possessioite CDs chose to simply do nothing and,

by doing so, left her to her fate. Perhapshibst insight into Dr. Rao’s disdain for

Dr. Moore-Stovall is that, when she informed him in June of 2008, that she was
going to resign, he never said one wortieéo. (SOF 473). Keep in mind that she
continued to work well into July befoshe stopped working. Additionally, Dr. Rao
and Dr. Moore-Stovall had worked togetleentinuously from July of 1979 to July

of 2008, a period of 29 year (SOF 338). Clear] Dr. Rao had no interest
whatsoever in having even a professladationship with Dr. Moore-Stovall or
even simply acknowledging that a longtime colleague was leaving her employment.

Plaintiff's Response BrigfDoc. #96) at 68.
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Dr. Rao’s retaliatory motive was the but-for cané®irector Malone’s ultimate decision to givg
plaintiff a lower raise thaather radiologists. Sd¢assar133 S.Ct. at 2521. &htiff has produced

no evidence that Dr. Rao had anytaular influence on the Compertiga Panel. Further, plaintiff

has produced no evidence that other members of the Panel, or the final decision maker, O
Malone, had any knowledge of plaintif’'s EEOC commpia The temporal proximity of plaintiff's

EEOC complaint and the Panel recommendatiorhouit more, does not raise a genuine issue
material fact whether Dr. Rao’s retaliatory motivas the but-for cause tife final salary decision.

Defendant is therefore entitled to summary judgneenplaintiff's claim that defendant retaliateq
against her for protected opposition when it determined her 2006 raise.

b. July 16, 2007 Incident

Plaintiff must establish a causal conti@t between her EEOC charges on December

2005, August 11, 2006 and December 26, 2006 and fn&é@u2007 incident regarding the CDs|

irectc

of

More than six months elapsed between plaintiff's EEOC charge on December 26, 2006 and th

incident on July 16, 2007; thus, temporal proxingibes not raise a genuirssue of material fact
regarding causation. Moreover, plaintiff does not rt the fact that she was not authorized
burn the CDs or that the VA wasstified in issuing a Written @nseling. Although plaintiff argues
that Dr. Rao somehow orchestrated her confitoorh with Murphree, defendant correctly pointe
out at oral argument that it wakintiff's response to Murphree’s investigation which created t
physical confrontation. No reasonable jury cbfihd any nexus between the CD incident ar

plaintiff's protected opposition.
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IT IS THEREFORE ORDERED that Defendant's Motion For Summary Judgme

(Doc. #74) filed February 19, 2013 be and herelUSTAINED.
Dated this 3rd day of September, 2013, at Kansas City, Kansas.
s/ Kathryn H. Vratil

Kathryn H. Vratil
United States District Judge
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