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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

STANBETTER and

YRC INVESTORS GROUP,
Individually and on behalf of all
otherssimilarly situated,

Plaintiffs,
CIVIL ACTION
V.
No. 11-2072-KHV
YRC WORLDWIDE INC., WILLIAM D.

ZOLLARS, MICHAEL SMID, TIMOTHY
A.WICKSand STEPHEN L. BRUFFET,

Defendants.
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MEMORANDUM AND ORDER

Stan Better and the YRC Invess Group bring this securities class action on behalf of jall
who purchased common stock of YRC Worider Inc. (“YRC”) between April 24, 2008 and
November 2, 2009. They bring suit against YRC and four former YRC executives — Williaf D.
Zollars, Michael Smid, Timothy A. Wicks and Stephke. Bruffet. Plaintiffs allege that all
defendants violated Section 10(b) of the SiiesrExchange Act of 1934, 15 U.S.C. § 78j(b), and
Rule 10b-5, 17 C.F.R. § 240.10b-5 (Count ). Thiégsge that the individual defendants violategl
Section 20(a) of the Securities Exchange Ad984, 15 U.S.C. § 78t(a) (Cout Plaintiffs say
that by disseminating materially false and mislegditatements and/or concealing material advefse

facts, defendants participated in a fraudulent screrdeourse of business that operated as a fraud

or deceit on purchasers of YRC common stock. Triagter comes before the Court on plaintiffs

Unopposed Motion For Preliminanpfiroval Of Class Action SettlemefiMotion For Preliminary

Approval’) (Doc. #76) filed May 31, 2013. They segieliminary class certification, preliminary

settlement approval, preliminary approval of pheposed class notice to the class and appointment
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of lead class counsel. On this record, plaintitise not satisfied their burden of showing that the
class satisfies Rule 23, Fed. R. Civ. P., or thatstittlement is fair and reasonable. The Colrt
therefore overrules the motion.

Factual And Procedural Background

Plaintiffs bring class action claims that defendants engaged in a scheme to deceiye the

market regarding its purported success, which adificinflated the stock of YRC. The amended

complaint alleges that defendants made numerous materially false and misleading statemgnts al

omissions during the class period that relatede@tirported strength of YR@laintiffs say that

these statements deceived the investing pullarding the business, operations and management

of YRC and the intrinsic value of its common stock, which caused them and class members tc

174

purchase YRC stock at artificially iafled prices. Plaintiffs allegkat they were harmed when th¢
stock price dropped after the truth came outfeDa@ants have vigorously contested, and continpe
to deny, plaintiffs’ claims.

After extensive litigation and discovery, therfpess mediated the case with retired Judge
Edward A. Infante, in San Francisco, CalifeniOn April 15, 2013, dung mediation, the parties
agreed to settle. On May 31, 2013, the parties ndtifie Court that they had agreed in principle
to a settlement.

Plaintiffs now ask the Courio preliminarily certify a slement class, approve the
settlement, and approve the proposed notice to the.cldney request certification of the following
class:

[A]ll Persons (including, as to all suétersons, their beneficiaries) who purchased

or otherwise acquired the common stock of YRCW between April 24, 2008 and

November 2, 2009, inclusive. Excluded from the Class are the Defendants; any
officers or directors of YRCW during the Class Period and any current officers or
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directors of YRCW; any corporation, trust or other entity in which any Defendant
has a controlling interest; and the mensbarthe immediate families of William D.
Zollars, Michael Smid, Timothy A. Wicks, and Stephen L. Bruffet and their
successors, heirs, assigns, and legal reptasves. Also excluded from the Class
are those Persons who timely and validiyuest exclusion from the Class pursuant
to the Notice of Pendency and Proposed Settlement of Class Action.

Motion For Preliminary ApprovalDoc. #76) at 18-19;tiulation Of SettlemeniDoc. #77) filed

May 31, 2013 at 3  1.17.
Under the settlement, in exchange for a full release of any and all claims that could arise ou
of the facts alleged in this action, defent$awill pay $11,000,000 into a settlement fund which an

escrow agent will administer. S&tpulation Of Settlemer(Doc. #77) at 5-6 1 1.33 (“Released

Claims”), 6 1 1.36 (“Settlement Fund”). Once thed is established, the escrow agent may allocate

A1”4

settlement funds to pay costs and expensesmahly incurred in connection with providing noticg
to the Class, locating class members, administering the claims process and distributing the seftleme
fund to claimants. Sad.at 17 1 2.9, 26-27 1 5.2. Paragraph 2.9 of the settlement agreement gllows
the agent to spend up to $300,000 for effectuating notice while Paragraph 5.2 allows the agent t
spend up to only $150,000. Compateat 17 T 2.9 withd. at 26-27 § 5.2. The parties do ndt
explain this discrepancy.

After deducting the costs of notice, taxes, atgriees and payments to lead plaintiffs, the
remaining proceeds of the settlamh&und will be distributed to the class members who submit a
valid claim in accordance with the proposed plamltdcation. The plan of allocation states gs

follows:

For shares purchased between AprilZB308 and April 22, 2009, inclusive, and sold
before April 23, 2009, recognized loss per share is $0.00.

For shares purchased between April 202 and April 23, 2009, inclusive, and held op
January 30, 2010, recognized loss per share is the lesser of:
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A. $1.94.
B. The price paid less $1.29.

For shares purchased besm April 24, 2008 and April 23, 2009, inclusive, and so|

d

between November 2, 2009 and January 30, 2010, inclusive, recognized loss per shaie is tf

lesser of:
A. $1.94.
B. The price paid less $1.29.
C. The price paid less the price received.

For shares purchased between April 24, 2008 and April 23, 2009, inclusive, and

between April 24, 2009 and November 2, 2009 usitle, recognized loss per share is th
lesser of:

A. $.035.

B. The price paid less $3.46.

C. The price paid less the price received.

For shares purchased between April 24, 20@ENovember 2, 2009, inclusive, and held gn

January 29, 2010, recognized loss per share is the lesser of:

A. $1.59.
B. 70% of (the price paid less $1.29).
C. The price paid less the price received.

For shares purchased between April 24, 2009 and November 2, 2009 and sold b
November 2, 2009 and January 29, 2010, inclusive, recognized loss per share is the

of:
A. $1.59.
B. 70% of (the price paid less $1.29).
C. The price paid less the price received.

Notice Of Pendenc{Doc. #77-2) filed May 31, 2013 at 14-15 (1 1-8).

Plaintiffs estimate that if class members submit claims for all eligible shares, the averag

sold
e

twee
lesst

e per-

share benefit after deduction of court-awarded &éeesexpenses will be 11 cents. Class membegers

whose pro rata shares of the settlement fuadesms than $10.00 will not receive distributions.
any balance remains in the settlement fund six maftesthe date of digbution, the balance will
be reallocated among the claimants who have dagihecks from the first distribution and woulg

receive at least $10.00 from the redistributiorfurtids remain in the settlement account six mont




after the redistribution, the remaining balance will be contributed to an “appropriate” non-

organization selected by lead plaintiffs and approved by the Court.

Analysis

Plaintiffs seek amrder that (1) preliminarily certifies a settlement class; (2) preliminaii

approves the proposed settlement with YRC; f@yaves and directs notice to the settlement cla
(4) appoints settlement class counsel; and (5ps#dse and time for a faess hearing. Defendants
do not oppose the motion.

As noted above, plaintiffs brirtgro claims. As to all defendanplaintiffs allege violations
of Section 10(b) of the Securities Exchamgs of 1934, 15 U.S.C. § 78j(b), and Rule 10b-§
17 C.F.R. 8 240.10b-5. As to the individual defendaoitsntiffs allege violations of Section 20(a
of the Securities Exchange Act of 1934, 15 U.S.C. § 78t(a).

To prevail on their claim that defendants made material misrepresentations or omissi

violation of Section 10(b) and Ru10b-5, plaintiffs must show & material misrepresentation of

omission by defendants; (2) scienter, inéent to deceive, manipulate or defraud; (3) a connect
between the misrepresentation or omission anguhghase or sale of a security; (4) reliance up

the misrepresentation or omission; (5) economic loss; and (6) loss causation. Matrixx Initig

Inc. v. Siracusand 31 S. Ct. 1309, 1317 (2011). To show reti, plaintiffs depend on the fraud

on-the-market theory, sganended Class Action Complaint Pdiolations Of Federal Securities

Laws (Doc. #38) at 80-81, which allows certain s#ees fraud plaintiffs to invoke a rebuttablg
presumption of reliance on material misrepredenta aired to the general public. Amgen Inc.

Conn. Ret. Plans & Trust Funds33 S. Ct. 1184, 1192 (2013) (citing Basic Inc. v. Levingd&5

U.S. 224 (1988)). In turn it &cilitates class certification by recognizing a rebuttable presumpt
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of classwide reliance on public, material misrepresgénts when shares are traded in an efficie
market.” 1d.at 1193. To trigger the rebuttable pregtion under the fraud-on-the-market theory
plaintiffs must show that the alleged misrepresentations or omissions were material and p
known, the stock traded on an efficient market and the transactions took place between th
defendants made the misrepresentations and the time the truth came cAithddgh plaintiffs
must prove publicity, market efficiency and the itigm of plaintiffs’ transactions at the class
certification stage, they need not prowateriality at this stage. ldt 1197-99. They need only,
show that the question of materiality is common to the class.

To prevail on their claims of control person liability under Section 20(a), plaintiffs mj
establish (1) a primary violation of the securiteess and (2) control over the primary violator b

the alleged controlling person. Adams v. Kinder-Morgan,, 340 F.3d 1083, 1107 (10th Cir.

2003). To show “control,” plairffis must point to facts whichdicate that individual defendants
had “possession, direct or indirect, of the powaetitect or cause the direction of the managems
and policies of a person, whether through thenenship of voting securities, by contract, o

otherwise.” _Maher v. Durango Metals, Int44 F.3d 1302, 1305 (10th Cir. 1998).

l. Preliminary Settlement Class Certification

A. Class Certification Standards

The class action is an exception to the usualthat litigation is conducted by and on beha|f

of the individual named parties only. Wal-Mart Stores, Inc. v. DUKEES. Ct. 2541, 2550 (2011)

Whether to certify a class is left to the broad ison of the trial court._Shook v. El Paso Cnty

386 F.3d 963, 967 (10th Cir. 2004). The Court must conduct a rigorous analysis to dets
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whether the parties seeking certification have shibatthe putative class satisfies the prerequisites




of Rule 23._Dukesl31 S. Ct. at 2551. While Rule 23 does not give the Court license to cor
free-ranging merits inquiries at the certification stape,merits of a suit “may be considered to th
extent — but only to the extent — that they are relevant to determining whether the RU
prerequisites are satisfied.” Amget83 S. Ct. at 1194-95.

As the party seeking class certification, plaintiffs have the burden to prove thal

requirements of Rule 23 are met. D. Kan. Rule 23.1(d); SI3&6kF.3d at 968; sédukes 133 S.

Ct. at 2553 (citing Gen. TeCo. of Sw. v. Falcom57 U.S. 147, 159 (1982))Under a strict burden

of proof, plaintiffs must affirmatively demonate that the requirements of Rule 23 are clea

satisfied. _Dukesl131 S. Ct. at 2551; Trevizo v. Adan#b5 F.3d 1155, 1162 (10th Cir. 2006).

Under Rule 23(a) they must first show that:

(1) the class is so numerous that joinder of all members is impracticable;

(2) there are questions of law or fact common to the class;

(3) the claims or defenses of the représtve parties are typical of the claims or
defenses of the class; and

(4) the representative parties will fairhpcdhadequately protect the interests of the
class.

Fed. R. Civ. P. 23(a).

After satisfying these requirements, plaintiffs must demonstrate that the proposed

action fits within one of the categories describedRule 23(b), Fed. R. Civ. P. Here, plaintiff$

assert that the case satisfies Rule 23(b)(3), wiighires that “questions of law or fact common o

class members predominate over any questioastaffy only individual members and that a clas
action is superior to other available methods folyfand efficiently adjudicating the controversy.’
Fed. R. Civ. P. 23(b)(3). In determining predominance and superiority under Rule 23(b)(3
Court considers the following factors:

(A) the class members’ interests in indivally controlling the prosecution or defens
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of separate actions;

(B) the extent and nature of any litigaticoncerning the controversy already begun by

or against class members;

(C) the desirability or undesirability of coentrating the litigatiorof claims in the
particular forum; and

(D) the likely difficulties in managing the action.

Fed. R. Civ. P. 23(b)(3)(A)-(D).
B. Rule 23(a) Requirements
Plaintiffs seek conditional certification of the following settlement class:

[A]ll Persons (including, as to all suétersons, their beneficiaries) who purchased
or otherwise acquired the common stock of YRCW between April 24, 2008 and
November 2, 2009, inclusive. Excludedrir the Class are the Defendants; any
officers or directors of YRCW during ¢hClass Period and any current officers or
directors of YRCW; any corporation, trust or other entity in which any Defendant
has a controlling interest; and the mensbarthe immediate families of William D.
Zollars, Michael Smid, Timothy A. Wick and Stephen L. Bruffet and their
successors, heirs, assigns, and legal reptagves. Also excluded from the Class
are those Persons who timely and validiyuest exclusion from the Class pursuant
to the Notice of Pendency and Proposed Settlement of Class Action.

Motion For Preliminary ApprovalDoc. #76) at 18-19; Stipulation Of Settlemé@nbc. #77) at 3

11.17.
1. Numer osity
Rule 23(a)(1) requires plaintiffs to show that “the class is so numerous that joinder

members is impracticable.” Fed. R. Civ. P. 23(a)(1);13e®izg 455 F.3d at 1162They must

therefore produce some evidence or otherwisélksiicoy reasonable estimate the number of cla

members that may be involved. Jeex v. Owens ex rel. State of Okl&85 F.2d 432, 436 (10th

Cir. 1978). This is a fact-specific inquiry an@ t@ourt has no set formula for determining wheth
plaintiff meets this requirement. _Treviz4b5 F.3d at 1162; Re%85 F.2d at 436.

Plaintiffs state that the action involvepwards of 65,000,000 shares, which were handl|
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by thousands of potential class members. Motion For Preliminary App{ioeal #76) at 15.

Based on this representation, plaintiffs have satisfied the numerosity requirement.
2. Commonality
Rule 23(a)(2) requires plaintiffs to show thqtiestions of law or fact are common to th

class.” Fed. R. Civ. P. 23(a)(2). Merely raising common questions, however, does not automa

satisfy the commonality requirement. $&ekes 131 S. Ct. at 2551. Plaintiffs must demonstrage

that they have suffered the same injury, and ttlaims must rely on a common contention that
capable of classwide resolution. I4.question is “common” if its truth or falsity will resolve ar
issue that is central to the validity of every claim in one strokeT daatisfy Rule 23(a)(2), a singlg
common question will do._1d.

Here, common questions are clear. Plaintiffs allege that defendants’ false and mislg
statements and omissions caused class membauscitase YRC common stock at inflated price
throughout the class period and caused them taosey when the stock price fell after the trut

was revealed. The common questions includeether defendants’ misrepresentations a
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omissions were material and whether defendants intended to deceive, manipulate or defraud tt

market in making the statements. Class actioogedings will therefore generate common answsg
guestions that are central to every claim.
3. Typicality And Adequacy Of Representation
The typicality and adequacy of representation requirements of Rule 23(a) “ten
merge . . ., although the latter requirement algesaconcerns about the competency of clg
counsel and conflicts of interest.” Duk&81 S. Ct. at 2551 n.5 (citing Fal¢@®7 U.S. at 157-58).

Rule 23(a)(3) requires plaintiffs to show that “tti@ims of the representative parties are typical
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the claims of the class.” Fed. R. Civ. P. 23(a)[3)is element requires that representative plaintit
possess the same interests and suffer the saumesras the proposed class members. Falton
U.S. at 156. But the claims of the representativepits need not be identical to those of the oth¢

class members. DG ex rel. Stricklin v. Devauds#$v F.3d 1188, 1198 (10th Cir. 2010). As lon

as the claims of named plaintiffs and class mesaer based on the same legal or remedial theq
differing fact situations of the class members do not defeat typicality. Id.

Rule 23(a)(4) requires plaintiffs to show that “the representative parties will fairly
adequately protect the interestdlod class.” Fed. R. Civ. P. 23(a)(4). To meet this requiremsg
the representative plaintiffs must show thattfiBir interests do not cdidt with the interests of
other class members and (2) they will prosecute the action vigorously through qualified co

SeeE. Tex. Motor Freight Sys., Inc. v. Rodrigud81 U.S. 395, 403 (1977); Rutter & Wilbank

Corp. v. Shell Oil Cq.314 F.3d 1180, 1187-88 (10th Cir. 200d)o defeat class certification a

conflict must be “fundamental” and speak to specssues in controversy; minor conflicts are n(

enough._Eatinger v. BP Am. Prod. (§o. 07-1266-EMF, 2010 WL 3023957, at *4 (D. Kan. Aug

2, 2010). A fundamental conflict exists where some class members claim to have been har
conduct that benefitted other class members.ide@ such situations, the named representati
cannot adequately represent the interests of #ss blecause its interests are actually or potentia
antagonistic to or in conflict with the interests and objectives of other class memberd. See
Plaintiffs state that they satisfy the typicaliéguirement because lead plaintiffs’ claims ar
absent class members’ claims arise out of theesaleged course of conduct, are based on the s3

legal theories and require the same evidence to prove. They conéridey will adequately

represent absent class members because pilnmehased YRC common stock relying on the
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company’s false and misleading disclosures andsions, and “suffered the same financial harn

as the other stockholders.” Unopposed Motion For Preliminary Approval Of Class Aq

Settlement{Doc. #76) at 21.

Although plaintiffs assert that the interestmamed plaintiffs and absent class members §
aligned, they ignore aspects of the settlement agrdeharappear to be directly inconsistent wit
named plaintiffs’ purported typicality and adegy of representation. The proposed plan
allocation calls into question named plaintiffgpicality and adequacy of representation becau
the agreement appears to do nothing for two setlme$ members: (1) those who purchased sha
between April 24, 2008 and April 22, 2009, and sbtzke shares before April 23, 2009, Se¢ice
Of PendencyDoc. #77-2),and (2) any other class member whose pro rata share (after taxes,
and attorney fees) will be less than $10.00jdest 17. Under the settlement agreement, it appe
that class members in either of these groupsxgettly nothing in return for giving up their claims
against defendants. Plaintiffs dot explain why it is appropriater named plaintiffs to negotiate
a settlement on behalf of absent class membatsdahuires those class members to surrender tf

claims for nothing in return. Séairfaishi v. Fleet Mortg. Corp356 F.3d 781, 785 (7th Cir. 2004

(reversing approval of settlement that without explanation gave certain class members notf

return for surrendering claims); see aMofaishi v. Fleet Mortg. Corp.450 F.3d 745 (2006)

(reversing approval of second settlement in saame for same reason). Plaintiffs have n

! This category of class members likedgeives nothing from the settlement becau
they purchased YRC stock after defendants maalértt alleged misrepresentations and sold t
stock before the alleged partial disclosure on April 23-24, 2009. ABemded Class Action
Complaint For Violations Of Federal Securities La®sc. #38) at 37-41But plaintiffs provide
no basis for finding that named plaintiffs adequatejyresent the interests of these absent cl;
members or even that these putative class members should be in the class.
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addressed these issues, much less affirmatively demonstrated under a strict burden of pr
named plaintiffs satisfy the typicality and adequacy of representation requirements of Rule

C. Rule 23(b) Requirements

bof th

P3(a)

Plaintiffs ask the Court to certify a settlement class under Rule 23(b)(3). Under|that

provision, plaintiffs must show that “questioaslaw or fact common to members of the clags

predominate over any questions affecting individmeambers” and that a class action “is superi

to other available methods for fairly and effidigradjudicating the controversy.” Fed. R. Civ. H.

23(b)(3). In determining predominance and sigoity under Rule 23(b)(3), the Court considerg

the following factors:

(A) the class members’ interests in indivally controlling the prosecution or defens
of separate actions;

(B) the extent and nature of any litigaticoncerning the controversy already begun
or against class members;

(C) the desirability or undeshdity of concentrating thditigation of claims in the
particular forum; and

(D) the likely difficulties in managing the action.

Fed. R. Civ. P. 23(b)(3)(A)-(D).
1 Predominance
Determining whether “questions of law fact common to class members predominat

begins with the elements of the underlying caafs&ction, listed aboveErica P. John Fund, Inc.

D

U

v. Halliburton Co, 131 S. Ct. 2179, 2184 (2011). In securities fraud actions, whether comjmon

guestions predominate over individual ones often turns on the element of relianddis I

because the traditional (and most direct) waydefmonstrating reliance — by showing that

a

particular plaintiff was aware of a company’ateiments or omissions when trading the compahny

stock —would likely require individualized determinations. Butin Basic v. LevjikerSupreme

12




Court found that limiting proof akeliance to this traditional method “would place an unnecessar

unrealistic evidentiary burden on the Rule 10b-5ypifiwho has traded on an impersonal market

485 U.S. at 245; see alstalliburton 131 S. Ct. aR185. Basialleviated these concerns by

allowing plaintiffs to invoke a rebuttable prespion of reliance based on the fraud-on-the-mark
theory discussed above. Halliburtd81 S. Ct. at 2185. Because the market “transmits informat
to the investor in the processed form of a mapkiee,” courts can assume that an investor rel
on public misstatements whenever he “buys or sk at the price set by the market.” Bag85

U.S. at 244, 247; see als$dalliburton 131 S. Ct. at 2185; Stoneridge Inv. Partners, LLC

Scientific-Atlanta 552 U.S. 148, 159 (2008); Dura Pharm., Inc. v. Brobdd U.S. 336, 341-42

(2005).

As discussed above, to invoke the rebuttable presumption under the fraud-on-the-n
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theory, plaintiffs must show that the allegedsrapresentations or omissions were material and

publicly known, the stock traded on an efficient market and the relevant transactions took
between the time defendants made the misrepesam and the time the truth came out. Amge
133 S. Ct. at 1193. At the class certification stdgpwever, plaintiffs need only prove publicityj
market efficiency and the timing of plaintiffs’ transactions. dt1l1197-99. Plaintiffs bear the
burden to affirmatively demonstrate that class aedtifon is appropriate, yet they have not direct
addressed these requirements with specific evideQoethis record, plaiiffs have not met their

burden._Se&ariety v. Grant Thornton, LL,B68 F.3d 356, 365 (4th Cir. 2004) (quoting Amche

Prods., Inc. v. Windspb621 U.S. 591, 615 (1997); Falcaetb7 U.S. at 161).

2. Superiority

Plaintiffs state that defendants’ misstaents and omissions damaged thousands
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individuals, but that fewere damaged to the degree thatld justify suing on their own. They
state that class resolution is the most efficient teeadjudicate the injured investors’ claims. Fq

these reasons, the Court agrees that a clagmaeould be superior to individual actions

Nevertheless, for the reasons stated above, the @enies plaintiffs request for class certification).

. Preliminary Approval Of Proposed Settlement
Under Rule 23(e), Fed. R. Civ. P., once a&<€ls certified, the action may not be settle
dismissed or compromised without Court approval. Preliminary approval of a proposed settl

is the first of two steps required before a clas®aenay be settled. In re Motor Fuel Temperatu

Sales Practices Litig258 F.R.D. 671, 675 (D. Kan. 2009). létGourt grants preliminary approval

it directs notice to class members and sets aifgeat to determine the fairness of the clas
settlement._Id.

At the preliminary approval stage, the Cauekes a preliminary evaluation of the fairneg
of the proposed settlement and determines whether the proposed settlement is within the r

possible approval, i.evhether there is any reason not to notify class members of the prop

settlement and proceed with a fairness hearing Gaeereaux v. Pier¢€90 F.2d 616, 621 n.3 (7th

Cir. 1982); Freebird, Inc. v. Merit Energy Chlo. 10-1154-KHV, 2012 WL 6085135 (D. Kan. Deg.

6, 2012);_In re Motor Fuel Temperature Sales Practices | #3 F.R.D. at 675-76; 4 Robert

Newberg, Newberg on Class Actions § 11:25 at 38 ¢d. 2002). The Court will ordinarily grant
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preliminary approval where the proposed settlement appears to be the product of serious, informe:

non-collusive negotiations, has no obvious deficiencies, does not improperly grant prefef
treatment to class representatives or segmerttseaflass and falls within the range of possib

approval._In re Motor Fuel Temperature Sales Practices,[26@. F.R.D. at 675. The standard
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for preliminary approval of a class settlement are not as stringent as the requirements fg
approval._Freebird2012 WL 6085135 at *5. The Court ismdful, however, that a higher degres

of scrutiny applies when determining the fairness of a settlement negotiated before

certification. _In re Motor Fuel Temperature Sales Practices |58 F.R.D. at 676.
In deciding whether to approve a proposed settlement, the Court assesses the reason

of the compromise, taking into account the conitexthich the parties reached the settlement. S

id. (citing Nat'l Treasury Emp. Union v. United Stgté4 Fed. Cl. 791, 797 (2002)). Although th
Court must assess the strength of plaintiffs’ claitnshould “not decide the merits of the case

resolve unsettled legal questions.” (diting Carson v. Am. Brands, Inet50 U.S. 79, 88 n.14

(1981)).

Plaintiffs ask the Court to preliminarily approve the proposed settlement. In determ
whether a proposed settlement is fair, reasoraideadequate, the Court considers the followif
factors :

(2) whether the proposed settlement was fairly and honestly negotiated;

(2) whether serious questions of law &t exist, placing the ultimate outcome

of the litigation in doubt;

3) whether the value of an immediaéeovery outweighs the mere possibility

of future relief after protracted and expensive litigation; and

4) the judgment of the parties that the settlement is fair and reasonable.

Rutter & Wilbanks Corp. v. Shell Oil Ca314 F.3d 1180, 1188 (10th Cir. 2002). While the Co\

will consider these factors in greatdepth at the final approvatéring, they are a useful guide g

the preliminary approval stage as well. 8exe Motor Fuel Temperature Sales Practices | 2638

F.R.D. at 675; Lucas v. Kmart Cor234 F.R.D. 688, 693 (D. Colo. 2006); Am. Med. Ass’'n

United Healthcare CorpNo. 00-2800(LMM), 2009 WL 1437819 (S.D.N.Y. May 19, 2009).

The first, second and fourth factors weigh imdiaof preliminary approva As to the first
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factor, it appears the parties negotiated the settlement fairly and honestly. The parti
represented by counsel with experience in sges class action litigation. They engaged i

extensive arms-length negotiations including mediation with Judge Infante, which produce

settlement agreement. As to the second factoousequestions of law and fact remain. Although
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this case is more than two years old, it is stilhfancy, as class actions go. Discovery started jyist

10 months ago. If the parties had not settlect, discovery would continue through April 10, 201

=

and expert discovery would continue through August 27, 2014. The long road to trial would

invariably include discovery disputes, dispositive motions and Daubeitenges to expert
witnesses. As to the fourth factor, thet@s' lawyers have signeithe settlement agreement

indicating that they think the agreement is fair and reasonabl&tipatation Of SettlemeriDoc.

#77) at 40-42.
Regarding the third factor, the Court weighge value of immediate recovery under th

settlement against the possibility of future recovery after protracted litigation. As noted a

bove,

under the settlement agreement, defendants would pay $11,000,000 into a settlement fund. The ful

will first pay an uncertain amount (up to &tt$150,000 or $300,000) for class notice, then it w

pay plaintiffs’ counsel (up to more than $3.6 million) and costs (up to $60,000). Notice

PendencyDoc. #77-2) at 5-6. Named plaintiffs will receive $5,000 eachAttkr deducting these
costs and fees, the remaining proceeds will biduted to class members who timely submit
valid claim. The estimated per-share value efgbttlement is 11 cents per share. But only thd

with claims of $10.00 or more will receive anything from the settlementN8&ee Of Pendency

(Doc. #77-2) at 17. Class members who bosbhtes between April 24, 2008 and April 22, 200

and sold those shares beforerib@3, 2009, also receive nothing. Sdeat 15. If any balance
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remains in the settlement fund six months aftevalltl claims have been paid, the balance will 4

e

redistributed on a pro rata bakiclaimants whose shares in the remainder are greater than $10.00.

If any balance remains in the settlement funarsaxths after the second distribution, the remaind
will go to an “appropriate” non-profit organizatioreeted by named plaintiffs and approved by tHh
Court. Plaintiffs do not suggest what (or evdmat kind of) non-profit organization they have ii
mind.

Onthisrecord, the Court is unpersuaded that the settlement agreement s fair and reas

er

e

—

onabl

Particularly because — without explanatiorthe agreement leaves an unknown number of class

members with nothing in return for giving up thelmims against defendants. In addition, the s

called cy preprovision, which gives the balance of Hatlement fund after the second distributio

D-

N

to an unnamed non-profit organization, is clearfdequate. The Court recently addressed similar

issues in In re Motor Fuel Temperature Sales Practices, [28§.F.R.D. 488, 504 (D. Kan. 2012)

Under the cy predoctrine, some courts have allaeass action settlements to distribut
unclaimed or non-distributable portions of a clastson settlement fund to the “next best” class

beneficiaries._In re Baby Prods. Antitrust Litig08 F.3d 163, 172 (3d Cir. 2013); Nachshin

AOL, LLC, 663 F.3d 1034, 1036 (9th Cir. 2011). To the extent cygistisbutions are allowed,

they must be carefully chosen to account for the nature of the lawsuit, the objectives of unde

2 Some courts and legal commentators have doubted whether cavpaeds are
appropriate in the class-action setting at all. See,le.ge Thornburg Mortg., Inc. Sec. Litjig85
F. Supp. 2d 1097, 1111 (D.N.M) (2012) (cy pasgards inject third party into litigation, do no
adequately reflect best interests of absent olessabers, create appearance of impropriety and
not best use of court’s time and resources). The Tenth Circuit has not addressed the isdue.
at1106. Here, the Court doest address whether cy pi@sards are ever appropriate. It only nots
that if it were to allow a cy pref#istribution, the settlement must identify the proposed recipient :
must withstand the rigorous scrutiny described in the cases cited herein.
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statutes and the interests of absent class members, including their geographic diversitye S

Baby Prods. Antitrust Litig.708 F.3d 163_(cy predistributions allowed but inferior; must bg

specifically justified); Dennis v. Kellogg G697 F.3d 858 (9th Cir. 2012) (concerns regarding

presbeneficiaries not placated by settlement provighat charities will be identified later ang

approved by court); In re Lupron Mktg. & Sales Pract. Li#6g.7 F.3d 21, 33 (1st Cir. 2012) (whef

feasible, interests of cy prescipients should reasonably approaie those being pursued by class
Nachshin663 F.3d at 1039 (cy prdsstribution must target plairfiticlass; must be “driving nexus”

between cy preseneficiaries and class); InA@line Ticket Comm’n Antitrust Litig, 307 F.3d 679,

682 (8th Cir. 2002) (emphasizimgportance of tailoring cy presstribution to nature of underlying
suit). Here, the proposed settlement providesinformation regarding the proposed cy pre
recipient. It provides only thégad plaintiffs will choose the befigary subject to Court approval.
When the selection of cy préeneficiaries is not tethered to the nature of the lawsuit and
interests of absent class members, the selgotamess may answer to the whims and self-intere
of the parties, counselr the Court. _Sedlachshin 663 F.3d at 1039. By not identifying the

proposed cy presecipient, the parties have restricted Court’s ability to conduct the searchin

inquiry required to approve such a distribution. Beenis 697 F.3d at 867. In addition, the failurg

to designate a proposed cy presipient deprives class members of notice and the ability to obj

On this record, plaintiffs have not shown that the proposed settlement provides suff
value or benefit to class members to justifgasing their class action claims against defendar
Accordingly, for all the reasons stated above Glourt cannot preliminarily approve the settleme

agreement as fair and reasonable to the entire class.
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1. Notice And Hearing
For settlements of class claims certified urdele 23(b), Fed. R. Civ. P., the Court mus
“direct notice in a reasonable manner to akslmembers who would be bound by the proposa
Fed. R. Civ. P. 23(c)(2)(B). The partievaaubmitted a proposed settlement notice. NB#ree
Of PendencyDoc. #77-2) filed May 31, 2013. The Court has reviewed the proposed noticg
because it has denied plaintiffs’ request folipri@ary class certification and settlement approva
it declines to address plaintiffs’ proposed notices at this time.
IV.  Conclusion
On this record, for the reasons stated apdkie Court denies plaintiffs’ request fo
preliminary class certification and settlement approval. As a result, it is unable to appoin
counsel for the class or direct issuance of notice at this time.

IT IS THEREFORE ORDERED that plaintiffs’_ Unopposed Motion For Preliminary

Approval Of Class Action SettlemefiMotion For Preliminary ApprovalDoc. #76) filed May 31,

2013, be and hereby ®VERRULED.
Dated this 19th day of August, 2013 at Kansas City, Kansas.
s/ Kathryn H. Vratil

Kathryn H. Vratil
United States District Judge
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