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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

STANBETTER and

YRC INVESTORS GROUP,
Individually and on behalf of all
otherssimilarly situated,

Plaintiffs,
CIVIL ACTION
V.
No. 11-2072-KHV
YRC WORLDWIDE INC., WILLIAM D.

ZOLLARS, MICHAEL SMID, TIMOTHY
A.WICKSand STEPHEN L. BRUFFET,

Defendants.
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MEMORANDUM AND ORDER

Stan Better and the YRC Invess Group bring this securities class action on behalf of jall
who purchased common stock of YRC Worider Inc. (“YRC”) between April 24, 2008 and
November 2, 2009. They bring suit against YRC and four former YRC executives — Williaf D.
Zollars, Michael Smid, Timothy A. Wicks and Stephke. Bruffet. Plaintiffs allege that all
defendants violated Section 10(b) of the SiiesrExchange Act of 1934, 15 U.S.C. § 78j(b), and
Rule 10b-5, 17 C.F.R. § 240.10b-5 (Count I). Thespalllege that the individual defendants
violated Section 20(a) of the Securities Exchange Act of 1934, 15 U.S.C. § 78t(a) (Count II).
Plaintiffs assert that by disseminating materitdlge and misleading statements and/or concealing
material adverse facts, defendants participated in a fraudulent scheme and course of business tt
operated as a fraud or deceit on purchaseY®a common stock. On August 19, 2013, the Court
overruled plaintiffs’ motion for preliminary class certification and preliminary approval of a
proposed settlement, finding that pitiifs had not shown that the proposed class satisfied Rule|23,

Fed. R. Civ. P., or that the proposed settlement was fair and reasonabMerS@@ndum And
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Order(Doc. #79). This matter comes before @wurt on plaintiffs’ Amended Unopposed Motior

For Preliminary Approval Of Class Action Settlemdfmended Motion For Preliminary

Approval) (Doc. #81) filed August 28, 2013. For reas stated below, the Court overrules th
amended motion.

Analysis

In its previous ruling, the Court declined approve the proposed settlement becau

plaintiffs did not show that lthey satisfied the typicality and adequacy of representat

requirements of Rule 23(a)(3) and (4), Fed. R. Civ. P Msmaorandum And OrddDoc. #79) at

10-12; (2) common questions of law or faagwminate over individual ones under Rule 23(b)(3
Fed. R. Civ. P, sdd. at 12-13; and (3) the proposed settlenpeavides sufficient value or benefit
to class members to justify releasing th@ss action claims against defendants jchemt 16-18
Plaintiffs respond with an amended proposed seétd and additional information to address th
Court’s concerns.

l. Typicality and Adequacy of Representation Under Rule 23(a)(3) and (4)

In its previous ruling, the Coutdund that plaintiffs did notreow that they can satisfy the

typicality and adequacy of representation requireseiRule 23(a)(3) and (4), Fed. R. Civ._P. Sg¢e

! For a complete discussion of facts,gedural background and legal standards, S
the Court's Memorandum And Ord@époc. #79) at 2-8.
In its previous order, the Court noted ttiet proposed settlement contained an unexplain

discrepancy regarding the amount of money whielegtrow agent may spend to effectuate notige.

Seeid. at 3. Specifically, paragraph 2.9 of the praubsettlement agreement allowed the agent
spend up to $300,000 while paragraph 5.2 allotiredagent to spengp to $150,000._ Seid.

Plaintiffs respond that the discrepancy wasrisult of a typographical error and that $300,000 i

the correct amount. _Séenended Motion For Preliminary Approvdboc. #81) at 2-3, n.1. The
amended settlement includes the corrected amourthe.escrow agent may spend up to $300,0

on notice._See Corrected Stipulation Of SettlenjPot. #80) filed August 28, 2013 {1 2.9, 5.4.
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Memorandum And OrddDoc. #79) at 11-12 Specifically, the Coufbund that the proposed plan

of allocation provided nothing for the following twets of class members: (1) those who purchag
shares between April 24, 2008 afypril 22, 2009 and sold the shares before April 23, 2009; 3
(2) class members whose amountlistribution (after taxes, cosand attorney fees) would be les
than ten dollars, _Sad. at 11. Regarding the second category of class membetkpse.whose
pro rata share would be less than $10.00, plaintiffs respond that they have amended the se

to provide payment to those class members. Awvended Motion For Preliminary Approval

(Doc. #81) at 7. The amendment alleviates the Court’s previous concerns in this regard.

As noted, regarding the first category of class memberghose who purchased share
between April 24, 2008 and April 22, 2009 and sold those shares before April 23, 2009, the
found that named plaintiffs did not explain whysiappropriate for them to negotiate a settleme
which requires some absent class membersrtersier their claims for nothing in return. Seée
The proposed amended agreement remains the santegqaires those class members to surreng

their claims for nothing in return. Plaifit assert that Dura Pharms., Inc. v. Brousi® U.S. 336

(2005), mandates this result. Se@ended Motion For Preliminary Approvdboc. #81) at 5-7.

In Dura Pharmsthe Supreme Court found that to statgaim for securities fraud, plaintiff
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must allege more than an artificially inflatpdrchase price due to misrepresentation; she must

identify a causal connection between the loss and the misrepresentation. 544 U.S. at 347. P|
assert that under Dura Pharptdass members cannot show loss causation if they sold the s

before the truth became known to the market. Avended Motion For Preliminary Approval

2 The Court found that plaintiffs 8sfied the numerayy and commonality

requirements of Rule 23(a)(1) and (2), Fed. R. Civ. P. MBmaorandum And OrddiDoc. #79)
at 8-9.
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(Doc. #81) at 5-6. Plaintiffs assert that becaheeamended complaint alleges that the truth began
to be revealed on April 23, 2009, any class memlber sold shares before that date cannot shpw
that the alleged misrepresentation caused her losS hid.assertion may or may not be true. Sege,

€.g, McGuire v. Dendreon Cor®267 F.R.D. 690, 699 (W.D. Wash. 2010) (under Dura Phamms

and-out traders could prove loss by showing theghmsed stock solely due to misrepresentation).

Regardless, it does not show that the named plaintiffs can adequately represent the interegts of

class members in this case.

The amended settlement proposes to pay differing amounts to different groups of| class
members, depending when they purchased and sold their stock. Specifically, the amende
settlement proposes to allocate the settlement proceeds as follows:

Group A: For shares purchased beén April 24, 2008 and April 22, 2009,
inclusive, and sold before April 23, 2009, recognized loss per share

is $0.00.

Group B: For shares purchasedvioeen April 24, 200&nd April 23, 2009,
inclusive, and held on January 30, 2010, recognized loss per share is

the lesser of:
A. $1.94.
B. The price paid less $1.29.

Group C: For shares purchased kestw April 24, 2008 and April 23, 2009,
inclusive, and sold between November 2, 2009 and January 30, 2010,

inclusive, recognized loss per share is the lesser of:

A. $1.94.
B. The price paid less $1.29.
C. The price paid less the price received.

Group D: For shares purchasedvieen April 24, 200&nd April 23, 2009,
inclusive, and sold between April 24, 2009 and November 2, 2009,

inclusive, recognized loss per share is the lesser of:

A. $.35.
B. The price paid less $3.46.
C. The price paid less the price received.




Group E: For shares purchased between April 24, 2009 and November 2, 2009,
inclusive, and held on January 29, 2010, recognized loss per share is
the lesser of:

A. $1.59.
B. 70% of the price paid less $1.29.
C. The price paid less the price received.
Group F: For shares purchased between April 24, 2009 and November 2, 2009

and sold between November 2, 2009 and January 29, 2010, inclusive,
recognized loss per share is the lesser of:

A. $1.59.
B. 70% of the price paid less $1.29.
C. The price paid less the price received.

Amended Notice Of Pendenay14-15, attached to Corrected Stipulation Of Settle (. #80)

filed August 28, 2013.
Although the named plaintiffs do not break dotlva categories in which their claims fall
they submit an exhibit which contains theiock purchase and sale information. Brlkibit HH

to Corrected Stipulation Of Settlemditoc. #80). Based on this exhibit, it appears that Better's

claims fall in Group B and YRC Investorsfaims fall in Groups B, E and F._Sge Thus, it
appears that no named plaintiff holds claims wii#éthin Groups A, C or D. Also, it appears that
the settlement does not address the claim@as$echembers who purchased stock between April 4,
2009 and November 1, 2009, inclusia®d sold before November 2, 2009. The class definition

includes stockholders whose claims fall in this cateddny, the record does not explain why th

4%

3 For ease of discussion, the Court idendifiee proposed subgroups of distributio

as Groups A, B,C,D, Eand F.

=

4 The proposed amended settlement defines the settlement class as follows:

“Class” means all Persons (including, aalteuch Persons, their beneficiaries) who

purchased or otherwise acquired the common stock of YRCW between April 24,

2008 and November 2, 2009, inclusive. Excluded from the Class are the Defendants;
(continued...)




amended settlement does not provide relief for these class members.

In Amchem Prods., Inc. v. Windsds21 U.S. 591 (1997), the Supreme Court found that

where members of a settlement class have divengemests and receive diverse benefits unde

[ a

settlement, the structure of the settlement must assure fair and adequate representation for tl

diverse groups and individuals affected. d4t.627. Because the proposed amended settlement

provides differing relief to different groups withiretsettlement class, it appears that the interests

of the named representatives are not aligned with every member of the settlement class. Better al

YRC Investors hold claims whicfall in Groups B, E and F, i.eroups which receive higher
payments under the settlement than other groufisappears that each named representat
purports to serve generally as a representdtivehe entire settlemerlass, even though the

interests of that representative are not the sssraass members who hold claims which fall in

ve

0]

other groups. Under these circumstances, plaimi#i® not shown that the named representatiyes

*(...continued)

any officers or directors ofRCW during the Class Ped and any current officers

or directors of YRCW; any corporationugt or other entity in which any Defendant

has a controlling interest; and the menskarthe immediate families of William D.
Zollars, Michael Smid, Timothy A. Wicks, and Stephen L. Bruffett and their
successors, heirs, assigns, and legal representatives. Also excluded from the Class
are those Persons who timely and validiyuest exclusion from the Class pursuant

to the Amended Notice of Pendency and Proposed Settlement of Class Action|.]

Corrected Stipulation Of Settlemgioc. #80) § 1.17.

> As noted, it appears that the named pitigndo not hold claims which fall in Groups

A, Cand D. For Groups B and the amended settlement provides damages per share in the |
amount of (1) $1.94 or (2) the price paid less $1.29r Groups E and F, it provides damages p
share in the lesser amount of (1) $1.59; (2) 70 pdrafehe price paid k&s $1.29; or (3) the price
paid less the price received. For Group A ahmended settlement provides nothing. For Group
it provide damages per share in the lesser anwiyi) $.035; (2) the price paid less $3.46; or (3
the price paid less the price received.
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are adequate representatives for the entire settlement clags.r&kktor Fuel Temp. Sales Pract.

Litig., 271 F.R.D. 263, 283 (D. Kan. 2010).
. Whether Common Questions of Law or Fact Predominate Under Rule 23(b)(3)
In its previous ruling, the Court found thaapitiffs had not shown that common question

predominate under Rule 23(b)(3). 9éemorandum And OrddiDoc. #79) at 12-13. The Court

found that in securities fraud cases at the class certification stage, plaintiffs can show co
guestions of reliance by invoking the fraud-on-the-market theorlpyishowing that (1) the alleged

misrepresentations or omissions were publicly kmo{®) the stock traded on an efficient marke|
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and (3) the relevant transactions took place between the time defendants made the

misrepresentations and the time the truth came_outidSeding Amgen Inc. v. Conn. Ret. Plansg

& Trust Funds133 S. Ct. 1184, 1197-99 (2013)).
In their amended motion for preliminary apprbhpdaintiffs presenévidence which suggestg

that (1) the alleged misrepresentations or omissions were publically knowkmseeed Motion

For Preliminary ApprovalDoc. #81) at 17-18; (2) during tlass period, YRC stock traded on a

efficient market,_sed. at 18-22; and (3) the relevant transactions took place between the

defendants made the misrepresentations and the time the truth came idugtsgk-22. On this

=)

time

record, plaintiffs have preliminarily shown that common questions predominate under Rule 23(b)(3).

[1l.  Whether the Amended Settlement Provides Sufficient Value or Benefit to Class
Members

In its previous ruling, the Court found thalaintiffs had not shown that the propose
settlement provided sufficient value or benefit to class members to justify releasing their class

claims against defendants. Sdemorandum And OrdgiDoc. #79) at 16-18. Specifically, the

Court found that (1) plaintiffdid not explain why the settlement left an unknown number of cl

7

‘|

actior

ASS




members with nothing in return for giving upethclaims against defendants; and (2) by n
identifying a proposed cy prescipient, the parties had restedtthe Court’s ability to conduct the
searching inquiry required to approve such a distribution.idSee

A. Providing Nothing to Class Members Who Purchased Between April 24, 2008
and April 22, 2009, Inclusive, and Sold Before April 23, 2009

As noted, the proposed amended settlement includes class members whose claimg
Group A, i.ethose who purchased YRC stock between April 24, 2008 and April 22, 2009, inclu

and sold the stock before April 23, 2009. In exg®afor releasing claims against defendants, t

amended settlement proposes to pay theserosbers nothing. Previously, the Court found that

plaintiffs did not show that the proposed settlenpeowided sufficient value or benefit to these clas

members to justify releasing their claims against defendants. M8gerandum And Order

(Doc. #79) at 16-18.
Plaintiffs respond that the Suprer@ourt ruling in Dura Pharm$§equires this outcome.”

Amended Motion For Preliminary Approv@Doc. #81) at 5. As noted, in Dura Pharntke

Supreme Court found that to establish securitesdiiability, a plaintiff cannot rely solely on an
inflated purchase price; rather, she mgsbw a causal connection between defendan

misrepresentation and her loss. 544 U.S. at Bdintiffs assert that under Dura Pharnotass
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members whose claims fall in Group A cannobws a causal loss connection because the fiyst

partially true disclosure didot occur until April 23, 2009. Se¢anended Motion For Preliminary

Approval(Doc. #81) at 5-6. Plaintiffs assert toktss members who sold before April 23, 2009 djd

not suffer any damage as a result of the fraud Isecdue sales price was still artificially inflated g
the time of sale._Sei@. at 6. As a practical matter, the Court cannot determine if plaintif

assertion is correct. It may be possible for Group A class members to prove loss by showi
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absent the misrepresentation, they would not pavehased the stock in the first place. See, e,

McGuire, 267 F.R.D. at 699. Or Group A class memineay disagree with the named plaintiffs

contention that the truth did not begin to leak until April 23, 2009. As noted, named plaintiff$

g.

D

do not hold claims which fall in Group A. Undihese circumstances, it appears that the named

plaintiffs should either (1) find a named plafhtvho can adequately represent the interests
Group A class members in settlement negotiations; or (2) omit Group A class members frg
class definition and proposed settlement.

Plaintiffs assert that Group A class members fapperly included in the Class definition.

Amended Motion For Preliminary Approvédboc. #81) at 5. The casehich they cite, however,

involve initial class certification, not preliminacertification of a settlement class. 3éeGuire,

267 F.R.D. at 698-9Ross v. Abercrombie & Fitch C&257 F.R.D. 435 (S.D. Ohio 2009); In re

DVIInc. Sec. Litig, 249 F.R.D. 196 (E.D. Pa. 2008). In thoases, the courts included in the clag

definitions early sellers, i.e0-called “in-and-out investors,” noting a possibility that plaintiffs could

show that those traders incurred damaggea result of defendants’ conduct. $&EGuire 267

F.R.D. at 699 (certifying class which includes mdeout traders, allowing plaintiffs to conduc

discovery to see if they can prove damages); R#86F.R.D. at 456 (individual damage issues not

appropriate consideration at class certificationestplgintiff showed in-and-out investors may have

suffered damages due to partial disclosures during class period); In yf®/F.R.D. at 219
(existence of loss causation is fact question; gangfclass that includes early sellers noting th
“participants” in class will be limited to onlhose who can show dages). The cases do no
support plaintiffs’ assertion that they must inclinl@nd-out traders in a settlement which releas

their claims in exchange for nothing in return.
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On this record, plaintiffs have not shown tfas fair, reasonable and adequate to inclugle
in the amended settlement class members whosesdall in Group A, particularly when no named

representative holds a claim which falls in this cate§oifhe Court also notes that without

explanation, the proposed plan of allocation appears to give significantly less money to
members whose claims fall in Group D, and tainhamed plaintiff holds a claim which falls in
Group D. In addition, it appears that the propaa@énded settlement does not address the cla

of class members who purchased stock betwApril 24, 2009 and November 1, 2009, inclusiv|

clas:

ms

=

and sold before November 2, 2009. Plaintiffgenaot shown that the proposed amended settlemient

provides sufficient benefit or value to these class members to justify releasing their class
claims against defendants.

B. Cy Pres Recipient

Previously, the Court found thaecause the parties had not identified a proposed cy f
recipient, it could not conduct the searching inguequired to approve such a distribution. Se

Memorandum And OrddiDoc. #79) at 18. The proposed amended settlement names the FI

Investor Education Foundation (“FINRA Foundation”)_as cy peegpient for any money which

remains after two distributions to class members who submit claiRlaintiffs assert that the

6 Plaintiffs assert that Group A class members may opt out of the settlement if
wish. SeeAmended Motion For Preliminary Approvd@oc. #81) at 6-7. It appears that no logicd
reason exists for any Group A purchaser to stahe settlement. Under these circumstances
makes no sense to include Group A purchasers in the proposed settlement. ,3eeedvintor
Fuel Temp. Sales Pract. LitigNo. 07-1840-KVH, 2013 WL 4411092, at *4 (D. Kan. Aug. 14
2013) (foregoing class notice where no rational class member would choose to stay in clas

! FINRA is the Financial Industry Regulatory Authority, an independent, not-for-pr

organization authorized by Congress to proteeéstors by ensuring that the securities industry

operates fairly and honestly. _ SedINRA website, About FINRA,
(continued...)
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FINRA Foundation is a national organizatiavhich provides funds to select non-profi

organizations to enable them to provide finahand investor education programs and materia

which focus on fraud prevention. S&@ended Motion For Preliminary Approv@oc. #81) at 11.

As noted in the Court’s previous order, to the extent_that cydseghutions are allowed,
they must be carefully chosen to account for the nature of the lawsuit, the objectives of unde
statutes and the interests of absent classmbees, including their geographic diversity. Se

Memorandum And OrdefDoc. #79) at 17-18 (citations omitted). The American Law Instity

Principles of the Law of Aggregate Litigation (“ABrinciples”) provide additional guidance in thig
regard® SeeAm. Law Inst., Principles of the Law @fggregate Litigation § 3.07 (2010). Thosg
principles instruct that in determining whether a cy jangard is appropriate, courts should app

the following criteria:

(a) If individual class members can be identified through reasonable effort,
and the distributions are sufficiently large to make individual distributions
economically viable, settlement proceeds stibeldistributed directly to individual
class members.

(b) If the settlement involves individudistributions to class members and
funds remain after distributions (because some class members could not be identified
or chose not to participate), the settlensduld presumptively provide for further
distributions to participating class members unless the amounts involved are too
small to make individual distributions@womically viable or other specific reasons
exist that would make such further distributions impossible or unfair.

(c) If the court finds that individualistributions are not viable based upon

’(...continued)
http://www.finra.org/AboutFINRA/index.htrflast visited on November 13, 2013).

8 Many courts have looked to the ALI Priptas for guidance on distributing cy pre
funds. _See, e.gin re Lupron Mktg. & Sales Pract. Litigg77 F.3d 21, 32-33 (1st Cir. 2012); Klie
v. Elf Atochem N. Am., Inc.658 F.3d 468, 475 (5th Cir. 2011); Perkins v. Am. Nat'l Ins, C
No. 3:05-CV-100 (CDL), 2012 WL 2839788, at *2 (M.D. Ga. July 10, 2012).
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the criteria set forth in subsections (ayigb), the settlement may utilize a cy pres
approach. The court, when feasible, shoalfuire the parties to identify a recipient
whose interests reasonably approximate those being pursued by the class. If, and
only if, no recipient whose interests renably approximate those being pursued by

the class can be identified after thorougwestigation and analysis, a court may
approve arecipient that does not reasgnapproximate the interests being pursued

by the class.

Here, the amended settlement proposes to thistebute settlement funds to class membe
who timely submit claims and then distribute any remaining funds to the cyquipgent. _See

Corrected Stipuldon Of Settlemen{Doc. #80) 1 5.7; Amended Notice Of Pendeaty6, T 13.

Without more information, the Court cannot determine whether the amount of remaining 1

would be too small to make further indival distributions economically viable. S&m. Law Inst.,

Principles of the Law of Aggrege Litigation 8 3.07(b). The parsipoint to no specific reasons that

would make further distributions toads members impossible or unfair. eeAlso, the record
contains no information as to whether the partiave any pre-existing relationship or connectiq
with FINRA or the FINRA FoundationBefore approving the proposed cy potsuse, the Court
would require such information to determine wiggtthe parties have designated the beneficiary
arms length.
On this record, plaintiffs have not shown that the proposed amended settlement pr¢
sufficient value or benéfto class members to justify releasing their class action claims aga
defendants. Accordingly, for all the reasorsges above, the Court cannot preliminarily appro
the amended settlement.
IV. Notice And Hearing

Because the Court denies plaintiffs’ request for preliminary class certification and settlg
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approval, it declines to address plaintiffs’ proposed notices at this time.
V. Conclusion
On this record, for the reasons stated apake Court denies plaintiffs’ request fo

preliminary class certification and preliminary approval of the proposed amended settlemer

IT IS THEREFORE ORDERED that plaintiffs’ Amended Unopposed Motion Fof

Preliminary Approval Of Class Action Settlemébibc. #81) filed August 28, 2013 be and herel]

is OVERRULED.
Dated this 18th day of November, 2013 at Kansas City, Kansas.
s/ Kathryn H. Vratil

Kathryn H. Vratil
United States District Judge
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