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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

CHRISTOPHER SAGER,

Plaintiff,

Case No. 11-2231-CM

JOHNSON COUNTY COMMUNITY
COLLEGE,

Defendant.
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MEMORANDUM AND ORDER

Plaintiff Christopher Sager brings this empimnt discrimination action against his former
employer, defendant Johnson County Community @ell@ursuant to Title VIl of the Civil Rights
Act of 1964. After repeated instances of inactiomplayntiff, defendant fild Defendant’s Motion for

Immediate Dismissal of Action as Sanction for Failir€omply with the Court Order (ECF Doc. N

o

36) (Doc. 38). This motion comes on the heelthefcourt’s order denyina previous request for
dismissal as a sanction. The court entered thierearder on January 31, 201k that order, the
court detailed the actions that plafiheither failed to take or took ian untimely manner. (Doc. 35.)
The court also explicitly warned plaintiff that foer failure to comply with deadlines or timely seek
extensions of time may result in dismissal of this case.
After the court enteredstlanuary 31 order, tii@llowing events occurred:
e Plaintiff failed to timely respond to defentt&gs motion to compeffiled on January 25,

2012).
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e Judge O’Hara entered an order compellproduction of discovery by February 28,
2012 (Doc. 36). He furthered directeaipliff to show cause by March 6, 2012, why
the court should not assess sanctions andeggseagainst him for failing to respond t
defendant’s discovery requesind motion to compel.
e Plaintiff failed to produce the discovery by February 28.
e Plaintiff failed to respond to ¢ghorder to show cause by March 6.
e Judge O’Hara conducted the pretrial @ehce but vacated the dispositive motion
deadline and trial setting.
e Judge O’Hara ordered plaintiff to pay defentaattorney’s fees relating to the motio
to compel by March 31.
e Plaintiff certified thathe delivered the discovery thaas the subject of the motion to
compel and a check for attorney’s fees on March 22.
e Plaintiff filed a surreply to defendant’s mman to dismiss without seeking leave to do
so—prompting defendant to filemaotion to strike the surreply.
In light of this conduct, the court again findseilf in a position of determining what sanctions
if any, are appropriate. In making this evaluatithie court incorporates by reference the chart
outlined in its last order, and also cmiess plaintiff’s conduct since that time.

l. Governing L egal Standards

The court returns to the legal standards thatgtieg in its previous order on sanctions. Whe¢
a party fails to obey court orders, the court “nmegue any just orders.” Fed. R. Civ. P. 16(f)(2).
Under this authority, the court may sanction thiendeent party under Rulg&7(b)(2)(A)(ii)-(vii). 1d.
Rule 37 gives the court a broad choice of réie®eand penalties through which it may compel

compliance with federal discovery procedur&ge court may prohibit the uncooperative party froni
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supporting or opposing particular claims/defensemay limit evidence the party may introduce at
trial. Fed. R. Civ. P. 37(b)(2)(A)(ii)). Or the counay dismiss some or all of the party’s claingse
id. 37(b)(2)(A)(v); Chambersv. NASCO, Inc., 501 U.S. 32, 43 (1991Roadway Express, Inc. v. Piper,
447 U.S. 752, 765 (1980). Such sanctions are alémiazed based on this caigrinherent authority
“to manage [its] own affairs so as to achieve dinderly and expeditioudisposition of cases.”
Chambers, 501 U.S. at 43 (quotingnk v. Wabash R. Co., 370 U.S. 626, 630-31 (1962)). When
considering dismissal as a sanction, taart evaluates éfollowing factors:

(1) the degree of actual prejudicethe defendant; (2) the amount of
interference with the judial process; (3) the culpiiby of the litigant; (4)
whether the court warned the partyamivance that dismissal of the action
would be a likely sanction for noncofignce; and (5) the efficacy of lesser
sanctions.

Mobley v. McCormick, 40 F.3d 337, 340 (10th Cir. 1994) (citation omittesef also Ehrenhaus v.
Reynolds, 965 F.2d 916, 920-21 (10th Cir. 1992) (affirmingdigtrict court’s imposition of an order
dismissing the plaintiff's complaint with prejudi as a sanction under Rule 37). The court may
dismiss a case if these factorgweigh the court’s preferenceresolve cases on their meritselson
v. Herff Jones, No. 07-2170-JPO, 2008 WL 427549, at *3 f{&an. Feb. 13, 2008). The sanction of
dismissal is “appropriate only tases of willful misconduct.Ehrenhaus, 965 F.2d at 920.

. Discussion

Once again, plaintiff asks the court not to dismiss the case because he is now in complig
He further argues that any behavior should be &g#inst counsel, and not against plaintiff himself]
The court now turns to the facsofor evaluating whether dismisssla justified remedy. In the
interest of efficiency, the court will not repedlitd its analysis from the January 31 order. The
analysis from the prior orderiléstands, however, with the exdem of the evaluation of whether
plaintiff has received a prior warning and the efficatjesser sanctions. In considering both of thg

factors, the court determines that the circumstahaes changed and shiftecetiveight of the factors.
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A. Degree of Actual Prejudice

Plaintiff's behavior has costefendant unnecessary time and money. Defendant has had |
write numerous letters and emails regarding pféisdelinquency. And now plaintiff's dilatory
actions caused defendant to expend significatuees researching abdefing not one—but two—
motions for sanctions. The focus of the disputdhiscase has been plaintiff’'s conduct, not the
merits of the case. This is nbe way litigation should function.

The fact that plaintiff has now turned ovke discovery sought by the motion to compel dosg
not minimize defendant’s prejudice. The amountdafitonal effort it took to obtain that discovery i
the problem here. The court finds thafendant has suffered actual prejudice.

B. Interference with Judicial Process

Plaintiff has also interfered with judicial prosesAs the court mentioden its prior order, the
court’s efforts in this case have been unnecesgatiljiplied because of plaintiff's failure to respond
to motions or to respond in a timely fashialudge O’Hara vacated the deadline for dispositive
motions and the trial setting becaudelaintiff's conduct, potentily delaying the case further.
Taken in sum, plaintiff's actions have slowed dquaticial process significantly in this case. The
court will not repeat the same dission as last time on this factor, i factor still weighs in favor
of dismissal.

C. Litigant's Culpability

The pattern of dilatory conduitt this case—particularly beten the court’'s January 31 orde
and now—strongly suggests that plaintiff is culpdblehis conduct. To the extent that the missed
deadlines in this case are plainsftounsel’s fault and not plaintiff'the difference is immaterial. Ag
the court instructed plaintiff befgreounsel’s acts are attributableplaintiff, and plaintiff therefore

cannot contend that he is undesegviri punishment for his counsel’sainility to adhere to deadlines.
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Grossv. Gen. Motors Corp., 252 F.R.D. 693, 698 (D. Kan. 2008). ig Factor weighs in favor of
dismissal.

D. Prior Warning

Last time, this factor weighed against dismisdlit plaintiff has now ben explicitly warned.
This court advised plaintiff that his behavior continued, digssal was a possible sanction. And
Judge O’Hara advised plaintiff in his order oe thotion to compel thdin the hopefully unlikely

event he fails to comply with the present order compelling disc@aretryo devote his attention to thg

upcoming deadlines, the court might (and presumablydismiss his entire case as a sanction . . .|

(Doc. 36 at 2.) Despite these wagsn plaintiff still failed to (1}imely respond to defendant’s motid
to compel; (2) produce the discovday February 28; and (3) respotedJudge O’Hara’s show cause
order by March 6. This factor vgghs in favor of dismissal.

E. Efficacy of Lesser Sanctions

Finally, the court considers the efficacy of lessamnctions. At the time the court issued its
previous order, the court believadd hoped that lesser sanctions tesmissal would be effective.
Unfortunately, the court was wrong. The threatohetary sanctions does not appear to concern
plaintiff. The court considered at length the pafigitof other sanctions its previous order. The
court has now come to the conclusion that notkhngyt of dismissal of this action will instill the
importance of deadline compliance and active case patrticipation in plaintiff. This is plaintiff's cg
Plaintiff cannot summon defendant into court and then ignoreatbes deadlines, drtourt orders.

After analyzing the above facgrthe court concluddbat they outweigh the court’s preferen
to resolve this case on its merits. Despite beimgrgmultiple chances to comply with deadlines an
orders, plaintiff has repeatedigiled to act in a timely fashims—even after being warned of the

possible consequences for continuimg behavior. The court, afteareful review, finds plaintiff’s
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misconduct willful. For all of thesreasons, the court grants defendant’s request for the sanction
dismissal.

IT ISTHEREFORE ORDERED that Defendant’s Motion for Immediate Dismissal of Acti
as Sanction for Failure to Complhyith the Court Order (ECF Doc.d\36) (Doc. 38) is granted. The
case is dismissed with prejudice as a sanction.

Dated this 1% day of May, 2012, at Kansas City, Kansas.

g Carlos Murguia

CARLOSMURGUIA
United States District Judge
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