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INTHE UNITED STATESDISTRICT COURT
DISTRICT OF KANSAS

Mary Anderson Cummings,

Plaintiff,
V. Case No. 11-2268-JWL
BNSF Railway Company,

Defendant.

MEMORANDUM & ORDER

Plaintiff filed suit against defendant, rhéormer employer, alleging that defendant
terminated her employment in violation ofettramily and Medical Leave Act (FMLA), 29
U.S.C. 8 2601 et seq. This matter is prely before the court on defendant’s motion |for
summary judgment (doc. 24). As explained beltve, motion is granted ipart and denied in

part.

Facts

The following facts are eithamcontroverted or related the light most favorable to
plaintiff, the nonmoving partyPlaintiff Mary Anderson Cummgs began her goioyment with
defendant BNSF Railway Company in July 198#%ginning in 2003, plaitiff worked as an Off
In force Reduction (OIFR) clerk, a job thatgueéred her to fill in for absent employees |on
various positions. OIFR clerks cdube assigned to one of thredftsh 7am to 3pm (first shift);
3pm to 11pm (second shift); or 11pm to 7am (tlshift). Four or five other employees also

worked as OIFR clerks, and the order in whioky were called for open positions was based on
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seniority pursuant to a collecévbargaining agreement. Apgimmately two hours before the

beginning of a shift, a crew callevould contact the OIFR clerks inform them whether an

vacancies needed to fiked. If an OIFR clerk was “firsbut” on the list, meaning he or s

y
he

was at the top, the OIFR ckecould call the crew caller to determine whether any vacancies

existed. If an OIFR clerk was unable to filpasition, they would “layoff” the position. An

OIFR clerk could lay off work due to illnessdaath in the family, FMLA leave, and a num

of other reasons. However, if &IFR clerk was ready, willing ahable to work but defendant

did not have any vacancies, thepdayee would still get paid so loraps he or she had yet to |
in 40 hours for the week. If themployee called in sick or exercised FMLA leave, he or
would be considereduhavailable” and would not receive “protection pay” even if defen
had no vacancies to which the employee coulddsgned. Protection pay, then, providec
incentive for an employee to dell&ying off sick or FMLA until he or she learned whether
vacancies existed and the recoedflects that defendant hadno@rns about OIFR employe
waiting to layoff until after being called to fill a job.

During her employment, plaintiff requestadd was provided with FMLA leave ma
times for multiple reasons. Thiscluded time off for her own seus health conditions, as ws
as time off to care fdiamily members with sesus health conditions. Beginning in June 2(
plaintiff was certified for intermittent FMLA lea due to a sleep disorder that precluded
from working if she had not gotteenough sleep over the preceding 24-hour period or if sh

taken medication for sleep. Aading to plaintiff, when she tk her sleep medication, s

could not work for at least 8 hours. Pldifgi certification for irtermittent FMLA leave
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continued throughout the year@) Between January 1, 2008daNovember 16, 2009, plaint
“laid off FMLA” on 34 occasions.

Viewed in the light most favorable to plaiftthe record reflects that George McC¢
the then-manager of labor relations and margroplanning responsible for making sure t
shifts were fully staffed, believed that plaintifdd a “habit” of calling in to check on vacang

before laying off sick or FMLAIn an effort to either “job stp” or maximize her chances

receiving protection pay. In @uber 2007, Mr. McCoy sent an e-mail to other member

management stating his belief that plaintiff “leesen less than truthfwhen laying off FMLA|
or injury on duty.” In Fbruary 2008, Mr. McCoy sent an e-mail to another membe
management explaining that plaintiff had calted crew caller to ingrte about vacancies af
was told that she was first out with one vacaslkgwing. Plaintiff then laid off FMLA. Th
crew caller was mistaken and, in fact, no vagasdsted. When platiff learned the following
day that no vacancy had existethe contacted the crew callinffice and aske to have he
FMLA leave removed from her record because shadichave to layoff in ght of the fact tha
no vacancies existed. Mr. McCoy summarized hyirgg in his e-mail that plaintiff “has a ha

of calling in checking to see if [she] will wikg and if so, will layoff sick or FMLA.”
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In his e-mail, Mr. McCoy also referencelat plaintiff had been disciplined on gne

occasion in 2006 and anothercasion in 2007 for “misrepresition of facts” in connectio
with laying off FMLA or sick. By way of background, fimdant’s clerical employees g
subject to a progressive discipline chain, whbelgins with low-level coaching and counseli
and moves on to a formal reprimand followed‘i®cord” suspensions (suspensions that dag

involve actual time off or loss afages) of varying lengths. Assfinal warning, defendant w
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iIssue an employee a “Level S” disciplinary witbbn, the highest-leveliolation short of
dismissal, which typically incldes a three-year probationary period during which any additional
infractions may result in the rtmination of the employee’s gtoyment. In April 2009,
plaintiff received a Level S violation, whichdluded a 30-day recorslispension and a threge-
year probationary period for “mispresentation of facts” wheshe attempted to lay off work
under the FMLA over a two-daperiod in March 2009. Plaiiff, at the suggestion or
instruction of her union repregative, waived her right to eflenge the discipline and signed
an acknowledgement accepting it. She doeseuall the circumstancesurrounding the April
2009 discipline. It isuncontroverted that Mr. McCoy, arch 2009, had instructed his crew
callers to “make an entry in tlakily log” as to the time and re@ss for any calls from plaintiff.

In issuing the April2009 discipline, defendant advisptintiff that the discipline wals
based in part on her disciplinary history, whicbluded a September 2006 Level S violation| for
“misrepresentation of the factg/hen attempting to lay off woriinder the FMLA in July 2006
and a June 2007 discipline for t$representation of the facts’hen she attempted to lay off
“injury on duty” in April 2007. Plaintiff does not recalhe circumstancesurrounding these

other disciplinary violations, sheaived her right to challenge them—again at the suggestion or

—

instruction of her union repsentative—and she signed acknowledgemenaccepting botl
disciplines. The April 2009 digadine cautioned plaintiff that ishe committed another seriqus

rule violation during the three-year probationperiod, she could b&ubject to dismissal.

On October 8, 2009, plaintiff received dldeom a crew caller asghing her to a third
shift vacancy, beginning at 11pthat evening and concludingt 7am on October 9, 2009.

Plaintiff believed she shddi not have been called for a vacg on that date because she had
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already been assigned to a job earlier that veeekshe believed she sholhlave remained wit

that job for the duration of theacancy, including any rest days. Plaintiff argued with the

caller about the situation over the coursenufltiple telephone convsations and ended up

laying off sick for the shift. Riintiff laid off sick and asserthat she had a dental appointm

oy

Crew

ent

scheduled for the following morning, October 9, 2@® 9am. She also contends that she had an

infection and “problems” with her teeth that mauer unable to work thagvening. Plaintiff

was not certified for FMLA leave for dental issusmsd she did not consider her absence to be

covered under the FMLA. Accordingly, shmade no mention of the FMLA during her

discussions with the crew caller and she doesnoet contend that this absence qualified or

should have qualified as FMLA leave.
On Friday afternoon, Octob®, 2009, Mr. McCoy sent aa-mail to other members
management in which he stated that this teasther case of [plairfff misrepresenting th

facts regarding her layoff sick on October 8, 26@9a 3rd shift crew hauling assignment.”

his email, Mr. McCoy expressed his belief that mtiéi was not, in fact, sick, but laid off sick

of

()

n

only after she was informed thsite had been released from dtker assignment and that she

was first out for another vacancy on the 3rdtshi¥ir. McCoy concluded the e-mail by stati
his desire to move forward with an investigation and, in lightesfprior disciplines, dismiss
if supported by the results of thevestigation. Thereafter, Mr. NBoy asked plaintiff to bring i

a doctor’s note substantiating l@ctober 8 absence. In response, plaintiff brought a note

the University of Missouri at Kansas City (UMK School of Dentistrgertifying that she was

at the school for “dental treaent” from 9am to 12pm on Octab®, 2009. Although plaintif

concedes that the shift she had been askedbtk ended two hours pmdo her appointmen
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she notes that UMKC is “quite a distance” frimavenworth, Kansaasnd she was relying an
family members for transportation.

Because the document provideyl plaintiff did not explain oindicate that plaintiff wa

[92)

unable to work the October 8, @® shift, Mr. McCoy issued atter to plaintiff on October 14

-

2009 rejecting the note from UMKC and seekidditional information. Specifically, M
McCoy asked plaintiff to providey October 22, 2009 “satisfactory evidence . . . regarding [her]
illness that prohibited [her] fro performing her duties” on thehift defendant asked her |to
work. She did not provide the rezpied verification at any time.

In the meantime, on November 10, 200%imiff called the crewcaller to check on
possible vacancies for thiird shift. The crewcaller informed plaitiff that a third-shift

vacancy did exist for a crew Hang position, a job that requiresidng. After being told sh

D

was being assigned to the crew leaybb, plaintiff stated that shwanted to lay off and take one
day of intermittent FMLA leave. The record doeot reflect whether gintiff laid off FMLA
because she had taken medicatiohewause she had nottigm sufficient sleeplt is reasonable
to infer, however, that plaintiff had not takeeeg medication because she testified that had the
November 10, 2009 vacancy been a daring job, she could have worked.

On some occasions, plaintiff would use FMlg®ave because shdtféhat she could not
perform any job due to a lack sileep. On other occasions, howeshe felt as if she were only
unable to perform a positiothat required driving. Accordity, on the occasions when ghe
believed she was only unable to perform a driyolg plaintiff testified she would first call fo
inquire about vacancies beforecitBbng whether she needed to eise intermittent leave under

the FMLA. It is undisputed, however, that tihéermittent FMLA leavedor which plaintiff was
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certified did not require a determination as tcethier the job was a drivgnjob or a desk job;

she was entitled to the intermittdetive if she had not gotten thequisite amount of sleep
the prior 24-hour period or hadken sleep medication regarsieof the particular vacang

According to defendant, a reccoof plaintiff's attendance reflects that on other occas

in

Y.

ions

plaintiff called to check on vacaies and still exercised FMLA leawdespite the fact that the job

she was being assigned to fillddnot involve driving. In her depositionplaintiff could not

explain why she would have calledto check vacancies and laff under the FMLA if the job

did not involve driving. Theecord reflects that defendant,ripeularly Mr. McCoy, believed

that plaintiff was “job shoppingand did not elect to lay off FMA until she found out that the
vacancy was a third shift drivingb. Mr. McCoy conducted amvestigation into plaintiff's

November 10, 2009 layoff and ultimatellecommended the termiman of plaintiff's

employment based on plaintiff*nisrepresentation of facts” seunding her FMLA layoff on

November 10, 2009. In recommending teration, Mr. McCoy noted that plaintiff has

“misrepresented the facts when laying off bsittk and under FMLA over several years.”

On December 17, 2009, defendant terminglachtiff's employment based on plaintiff

U

n
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November 10, 2009 layoff. Héast day of employment witdefendant, then, was December

16, 2009. Earlier that week, on December 2409, Mr. McCoy issuea letter to plaintif

advising her that her failure to provide verd#tion for her October 009 absence would be

considered a failure to complwith instructions in violatia of BNSF ruls and that an

investigation would proceed. Aording to defendant, despite the fact that defendant
already terminated plaintiff@mployment based dmer November 10, 2009 layoff, defend

pursued dismissal proceedings for the Octob8r 8009 layoff because it had already sta
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that process under the terms of collective bargaining agreements, ®h April 15, 2010,

following an investigation requed by the collective bargainiregreement, defendant formally
terminated plaintiff's employmeérbased on the October 8-9, 20@yoff. Accordng to a letter
issued by defendant to plaiffitidefendant terminated plaintiffemployment du¢o her failure
to substantiate her layoff oneahOctober 8-9, 2009 shift andy assessing the discipline,
defendant considered pléfifis personnel record.

Plaintiff's union appealed theermination on her behalf ta neutral arbitrator with the
Public Law Board. While that appeal was paggdidefendant terminatgaaintiff's employment

a third time based on plaintiff's failure to timetgport a work-related jary. In April 2010,

after she no longer worked for defendant, plaiféifirned that the hearing test van was in tawn.

—+

It had been over two years since she hadhwearing tested. The Aip 2010 hearing tes
revealed some hearing los©n April 30, 2010 plaintiff repded to defendant that she had
sustained an “occupational injury” of hearing lo$s.her report, plaintiff stated that the “Date
of Injury” was November 2009.According to plaintiff, she di not discover the hearing lgss
until April 2010, but she listed ¢hinjury as November 2009 because she had not worked for

defendant since the end 2009. In June 201@fter an investigativedaring, defendant notified

—

plaintiff that her employment wasrminated for failing to timelyeport the injury in violatior
of company policy. Plaintiff'ssupervisor, Susan Elevier, testifighat in her experience (she
worked for defendant for 34 years), she donbt recall any other employee who had heen

terminated three times.




In July 2011, the arbitrator upheld defendantdecision to terminate plaintiffis

employment. Additional facts wible provided as thenglate to the specific arguments raised by

the parties in their submissions.

[I.  Summary Judgment Standard

Summary judgment is appropriate “if the mowvahows that there is no genuine dispute

as to any material fact and the movant is extittejudgment as a matter of law.” Fed. R. Civ.

P. 56(a). In applying this standard, the cauetvs the evidence and kes inferences in the

light most favorable to the non-movariKerber v. Qwest Group Life Ins. Plan, 647 F.3d 950,

959 (10th Cir. 2011). A dispute genuine if “the evidence is such that a reasonable jury could

return a verdict for the norowing party” on the issueld. (quotingAnderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986)). Although theud views the evidence and draws reasonable

inferences therefrom in the lightost favorable to the nonmag party, the “nonmoving par
must present more than a scintillaesfidence in favor of his position.1d. (quotingFord v.

Pryor, 552 F.3d 1174, 11778 (10th Cir. 2008)).

[11. Discussion

Ly

The FMLA allows a qualified employee tokeaup to twelve weeks of leave during a

twelve-month period tj]Jecause of a serious health conditibat makes the employee unable to

perform the functions of the position of such employ@eigg v. Hawker Beechcraft Corp.,

659 F.3d 987, 1006 (10th CRO11) (quoting 29 U.S.C. § 26(3(1)(D)). TheFMLA provides

that an employer may not “interfere with, restrain, or deny the exercise of or the attempt f

9




exercise, any right provided under [the FMLAJSabourin v. University of Utah, 676 F.3d 950

957 (10th Cir. 2012) (quoting 29.S.C. 8§ 2615(a)(1)). The Cuit has recognized that thi

provision of the FMLA gives riseo an “interference” or “entitlement” theory of recove

Twigg, 659 F.3d at 1006 (citatiomsnitted). The FMLA also foikds an employer “to discharge

S

=

Y.

or in any other manner discriminate agaiasy individual for opposing any practice made

unlawful by [the FMLA].” Sabourin, 676 F.3d at 957 (quoting 29.S.C. § 2615(a)(2)). Th
Tenth Circuit has construed this provisiontbé FMLA as creating a retaliation theory
recovery. Twigg, 659 F.3d at 1004.

Because it believes that the pretrial ordarrislear as to whether plaintiff is setting fo
an interference claim or a retaliation claimfes®lant moves for summajydgment on bot
theories of recovery. For thellowing reasons, the court condes that plaintiff has never ¢

forth or preserved an interferentdesory of recovery in this casnd it declines to address

merits of that theory here. Inelpretrial order, plaintiff, as paof her factual contentions, stat

unequivocally that she “wasrtainated from her employment in retaliation for exercising
rights under the FMLA.” In a subsequent portmnthe pretrial order, plaintiff identifies on
one theory of recovery that she is pursuinglarnthe FMLA and, in doing so, sets forth
elements of an interference claim. Becauses ihot reasonable to conclude that plair
intended in this section of the pretrial orderatzandon the retaliatioriaim that she express
discussed in her contentions, twurt can only conclude thatghtiff mistakenly set forth th
elements of an interference cfawhen she intended to set foithe elements of a retaliati

claim.
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This reading of the pretrial order is gapted by the partiessubmissions on summalry

judgment. As noted earlier, defendant n®ver summary judgment on both theories
recovery out of an abundance of caution. Inreeponse brief, plaintifets forth the elemen
of an interference claim at the outset of hguanent, but she does notbstantively address &
interference theory of rewery in any respect. Moreover.essummarizes this case in her b
as one concerning only whether defendant re¢aliagainst plaintiff for exercising her FML
rights. Consistent with that summary, ptdifs response focusegxclusively on whethe
defendant’s proffered reasons for plaintiff's diacge are pretextual—an analysis that apj
only to FMLA retaliation claims.See MetZler v. Federal Home Loan Bank of Topeka, 464 F.30
1164, 1180 (10th Cir. 2006)FMLA interference claims not analyzed undecDonnell
Douglas). The court construes plaintiff's submissidhen, as a concession that she does
intend to pursue an interferentleeory of recovery. Indeed, in its reply brief, defenda
highlights that plaintiff's failure to address emerference claim reflecthat she does not intef
to pursue such a claim and, despite ample tondo so, plaintiff has not corrected defenda
understanding of platiff's intent. In short, the court caludes that only a retaliation theory
recovery has been presena pursued by plaintiff.

The court turns, then, to alyze defendant’'s motion for sumrggudgment on plaintiff's
retaliation claim. PlaintiffsFMLA retaliation claim is analyzed under the burden-shif
framework for employment-discrimitian claims that originated iMcDonnell Douglas Corp.
v. Green, 411 U.S. 792 (1973%abourin v. University of Utah, 676 F.3d 950, 958 (10th C

2012). To establish a prima facie case of rdtaha plaintiff must prove that she engaged

protected activity; defendant took an actithrat a reasonable enogkee would have found
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materially adverse; and thereigs a causal connection betwethe protected activity and t

adverse action.ld. If she establishes a prima facie egadefendant must then produce a

“legitimate, nonretaliatory reasdar its termination decisionld. If defendant produces such a

reason, the burden shifts back to plaintiff to “show that there is argedispute of material

fact” as to whether defendant’s explanationstéominating her employment are pretextual.

A December 2009 Termination

In its motion for summary judgment, defentladoes not dispute that plaintiff c
establish a prima facie case retaliation with respect to her Bember 2009 termination.
begins its argument by setting forth its legitimate, nonretaliatory reasons for term
plaintiffs employment—namely, plaintiff's rsuse of intermittenMLA leave when sh
inquired as to vacancies befodeclaring her need to exercis®LA leave. In essenc
defendant contends that plaintiff’'s employmevdas terminated becauste engaged in “jo
shopping.” The court finds that defendaas carried its burden pfoduction here.

Viewing the evidence in the g most favorable to plaiiff, the court concludes ths
plaintiff has come forward witlsufficient evidence opretext to survivesummary judgmen
Quite obviously, Mr. McCoy, for at least two yegwsor to plaintiff's termnation, believed tha
plaintiff was routinely abusig or manipulating the systetmy calling and inquiring abol
vacancies prior to laying off sick or FMLA. i undisputed that in March 2009 Mr. McC
placed plaintiff under extra scrusirby requesting that crew caiéelog every call from plaintif

both in terms of the time of theall and the stated reas for the call. It igeasonable to infe
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then, that Mr. McCoy “had it infor plaintiff—perhaps justifiablyso, but a jury could conclude

otherwise.

Mr. McCoy’s bias against plaintiff, coupledith other circumstnces surrounding h

termination, could permit a reasdm@ jury to find inplaintiff's favor. Significantly, no one

disputes that plaintiff in fact was entitled EMLA leave on Novemér 10, 2009. Whilg

defendant contends that plaifis termination was warrantebecause plaintiff's intermittent

leave was not job-specific sutihat she should not have beeaidling to inquire about specif

vacancies, the record reflects that piffin on numerous prior occasions and with

consequences, first inquired abeatancies before laying off FMLAIn other words, plaintiff

had engaged on other occasiansvhat defendant terms “job gpping” in conmection with hef

intermittent FMLA leave. Defedant does not explain why thigcasion warranted differe

treatment, leaving the inferenceathdefendant had simply “hashough” of plaintiff's use or

misuse of her intermittent leave. A reasopajoiry may also find iunusual that defendal
elected to penalize plaintiff for her apparenliingness to work a non-driving job if one w
available despite her entitlieméat‘non-job-specific’ FMLA leae. Complicating matters mo

Is the fact that Mr. McCoy was the sole hegriofficer in the invesgation of plaintiff's
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November 10, 2009 layoBuch that defendant’s stated reasons for plaintiff's termination rise

and fall on the credibility of amdividual with a demonstratdaias against plaintiff.
In sum, the totality of the circumstzes surrounding plaifits December 2004
termination are such that a jumust decide whether plaintiffexercise of her FMLA right

resulted in the termination of her employment.
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B. April 2010 Termination
With respect to plaintiff's Apl 2010 termination, defendafitst contends that summa

judgment is appropriate to the extent pl#insuggests that defendant terminated

employment in retaliation for plaiiff's laying off sick on Octobe8-9, 2009. According tp

defendant, plaintiff cannot est&il a prima facie case of retaian for such a claim because
is beyond dispute that plaifitidid not engage in protectedtadty under theFMLA when she
laid off sick for the dental appointment. The daagrees that this claim foreclosed under th

FMLA as plaintiff did not suggest at the timeatlthe leave qualifieds FMLA leave and sh

does not suggest it nowsee Ney v. City of Hoisington, Kansas, 264 Fed. Appx678, 682 (10th

Cir. 2008) (plaintiff did not engag& protected activitywhen she took sicleave and insiste
that the FMLA did not apply; the mere ueé sick leave does not implicate the FMLA—
“comes into play when there & serious health condition that prevents the employee
performing her work”). Defendastmotion for summary judgmewin this aspect of plaintiff’
claim is granted.

To the extent that plaintifuggests that her April 2010rmeination was in retaliation fg
plaintiff's exercising her rights under the FMLgk multiple prior occasions, defendant does
dispute that plaintiff has establishex prima facie case of retaliation.Rather, defendai
contends only that plaintiff cannot cast doobt defendant’s legitimateyonretaliatory reaso

for plaintiff's April 2010 ternnation. According to deferaoht, it terminated plaintiff’s

In an introductory paragraph of its openimgef, defendant statdbat “[n]othing abou
these three separate decisions to terminatanfpfas] employment had aycausal connection {
her efforts to exercise righfaursuant to the FMLA.” Defendé however, does not raise t
“causal connection” isswehen discussing whether plaintiff eaerminated for her October
2009 absence in retaliati for utilizing FMLA leae on other occasions.
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employment based on plaiffis failure to provide appropriatdocumentation substantiating
absence on October 8, 2009. Plaintiff, howeves come forward witlevidence that thi
reason is unworthy of belief. Significantly, MvicCoy sent an e-mail to other members
management within 24 hours of plaintiff layidf sick in which he expressed his belief t
plaintiff was job shopping—that she laid off sickly after she was informed that she had k
released from the other assignment and thatveas first out for another vacancy on the
shift. Mr. McCoy concluded the e-mail byashg his desire to ove forward with ar
investigation and, in light ofier prior disciplines, dismissal gupported by the results of t
investigation. Viewed in the light most favorable to plaintiff, thep, @ctober 9, 2009 e-ma
reflects Mr. McCoy'’s intent and desire to teram® plaintiffs employment before he receiy
any note at all from plaintiff. In other was, the e-mail, coupd with Mr. McCoy’s
demonstrated bias against plaintiff, sudgethat Mr. McCoy wuld vigorously pursu
termination (based on his belief that she Was shopping) regardless of whether plain
substantiated her absence.

The court also believes that summary judgimsninappropriate with respect to tk
termination decision because the record reflects that the decision is at least sa
intertwined with the earlier teination decision stemming fropiaintiff's November 10, 200
layoff. While Mr. McCoy directs plaintiff to subentiate her October 8, 2009 absence no
than October 22, 2009, éhrecord does not reflect thatrMMcCoy or anyone else took a
action toward pursuing a dismissal based an@ctober 8, 2009 absence until December
2009—the same week that defiant terminated plaintiff's employment for the November

2009 layoff. To the extd that a jury might find that dendant decided tpursue dismisss:
15
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stemming from the October 8, 2009 absence ireféort to “buttress”its termination arising

from the November 10, 2009 layoffie court believes that theryd—who must already consid

the termination arising from tidovember 10, 2009 layoff—shou@dnsider this termination as

er

well. This is particularly true where plaintiffas not set forth three separate retaliation claims

arising from the three separate terminations,hast set forth a single claim of retaliation based

on the termination of her employment.

C. June 2010 Termination

For several reasons, the court concludesitlta@nnot resolve on summary judgment

claim concerning plaintiff's June 2010 termimati To begin, the paes devote only a small

fraction of their respective briefs addressipigintiff's third termimation and neither party

marshals the evidence relating to thisntmation decision through the lens bfcDonnell

any

Douglas. Moreover, plaintiff has not set forth pggate retaliation claims for each of the

termination decisions. Rather, she sets fattsingle claim of retaliation based on

the

termination of her employment. Thus, the court does not believe it is appropriate to single o

the June 2010 termination for aysis in a vacuum without regard for the arguably rele
facts leading up to that termiman, including the fast surrounding her priderminations. This
is particularly true where plaiiff's supervisor testified thain her vast experience wi
defendant, she has never heard of an employiag terminated three tinse Thus, because t
court has already concluded that a jury mresolve disputed factual issues surrounc

plaintiffs December 2009 and Aip 2010 terminations, the coubklieves it is appropriate f
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the jury to hear th evidence concerning the June 2010 teation as part of the totality of the

circumstances surrounding the finabmths of plaintiff’'s employment.

In so deciding, the court rest that, contrary to defemits suggestion, a finding an

summary judgment that any one of defendantimiteation decisions was lawful would not save

defendant from a trial in this case. Accoglito defendant, it cannot be liable for violat

plaintiff's FMLA rights if it proves that plaintiff ultimately wouldhave been lawfully terminated

in any event. The case cited by defant in support of this argume@nith v. Diffee Ford-

ng

Lincoln-Mercury, Inc., 298 F.3d 955, 960-61 (10th Cir. 2005 distinguishable as it speaks to

an interference theory of recayewhere the defendant defenithe claim on the ground that

would have made the same teration decision regardless of trexjuest for or taking of FMLA

leave. Here, of course, the issue is whethantsequent terminatioredision was lawful—nat

whether the same termination decisiors\aso motivated by lawful reasons.

To be sure, if the court decided on sumynmdgment that no reasonable jury co

it

P

uld

conclude that the first termation decision—December 2009—was in retaliation for plaintiff's

exercise of her FMLA rights, then neither treud nor a jury would need to resolve any issues

regarding any subsequent terntioa decisions. But because tbeurt has decided that a jury

must decide whether the first termination dexsviolated the FMLA, thigase must go to trial

regardless of whether the cowere to conclude that fsdant was entitled to summary

judgment on the April 200 or June 2010 termination deoiss because plaintiff might still be

entitled to backpay from December 2009 throtigh time when defendatdawfully terminated

her employment.
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IT IS THEREFORE ORDERED BY THE COURT THAT defendant’s motion fa

summary judgment (doc. 24) is granted in part and denied in part.

IT1SSO ORDERED.

Dated this 28 day of July, 2012, at Kansas City, Kansas.

g/ John W. Lungstrum
dhn W. Lungstrum
United States District Judge
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