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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

TRACY KEITH,
Plaintiff,
CIVIL ACTION
V.
No. 11-2281-KHV
ROGER WERHOLTZ,

RICHARD KOERNER,

WILLIAM CUMMINGS,

MAJOR JOSEPH P. ESSM AN,
CAPTAIN MARK ROBERTSON, and
ANANSTACIO GALLARDO,

Defendants.
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MEMORANDUM AND ORDER

Under 42 U.S.C. 88 1983 and 1988, Tracy Kbitihgs suit against Topeka Correctiona

U

Facility (“TCF”) employees Roger Werholtz, dRiard Koerner, William Cummings, Joseph P.

Essman, Mark Robertson and Ananstacio GallarBtintiff brings indvidual capacity claims

—h

against all defendants, allegingolation of the Eighth Amendment. Specifically, plaintif
alleges that on October 2, 2007, wlalee was incarcerated at TGFallardo forced her to have
sex. She alleges that prior to that ¢atke other defendants created and allowed a
custom/policy/practice/culture of sexual noeduct at TCF which puplaintiff and other
inmates at substantial risk of harm, failed tketaeasonable measures to abate the culture of
sexual misconduct and were deliberately indiffiéte this substantiaisk of harm.

This matter is before the Court on the Motibm Dismiss Plaintiff's Complaint (Doc. #7)

which defendants Werholtz, Koerner, Cummingssman and Robertson filed July 15, 2011.
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Under Rule 12(b)(6), Fed. R. Civ. P., the mouilegendants assert qualified immunity and clai
that plaintiff brings her claimsutside the statute of limitationd-or reasons stated below, th
Court sustains defendants’ motion in part.

Legal Standards

A. Motion To Dismiss

In ruling on a motion to dismiss under Rule d)?26), Fed. R. Civ. P., the Court assumes
as true all well-pleaded factual allegations antmheines whether they plausibly give rise to an

entitlement of relief. _Ashcroft v. Igbal, 129 Ct. 1937, 1950 (2009). To survive a motion fo

dismiss, a complaint must contain sufficient fettmatter to state a claim which is plausible

and not merely conceivable — on its faak; Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555

(2007). In determining whethercmmplaint states a plausibleatch for relief, the Court draws
on its judicial experience and common sense. Igbal, 129 S. Ct. at 1950.
The Court need not accept as true thdemations which state only legal conclusion

See_id.; Hall v. Bellmon, 935 F.2d 1106, 1110 1Qir. 1991). Plaintf bears the burden of

framing her complaint with enough factual matteruggest that she is entidldo relief; it is not
enough to make threadbare recitalsa cause of action accompanied by conclusory stateme
Twombly, 550 U.S. at 556. Pldifi makes a facially plausiblelaim when she pleads factug
content from which the Court can reasonablyritfat defendants are liable for the miscondu
alleged. _Igbal, 129 S. Ct. at 1949. Plaintiff shshow more than a sheer possibility th
defendants have acted unlawfullyit is not enough to plead fadisat are “merely consistent
with” defendants’ liability. _Id. (quoting Twobly, 550 U.S. at 557). A pleading which offer
labels and conclusions, a forraid recitation of the elements of a cause of action or na

assertions devoid of further factual enhancenweili not stand. _Igblk 129 S. Ct. at 1949.
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Similarly, where the well-pleaded facts do not permit the Court to infer more than the
possibility of misconduct, the congint has alleged — but has not “shown” — that the pleade
entitled to relief. _Id. at 1950. €hdegree of specificity necessdoyestablish plausibility and
fair notice depends on context, because wtatstitutes fair note under Rule 8(a)(2),

Fed. R. Civ. P., depends on the type of caRebbins v. Oklahoma, 519 F.3d 1242, 1248 (1(

Cir. 2008) (quoting Phillips v. Cnty. oflkkgheny, 515 F.3d 224, 232-33 (3d Cir. 2008)).

B. Statute Of Limitations
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While ordinarily the statute of limitations is an affirmative defense, the issue may be

resolved on a Rule 12(b)(6) motion to dismisserehthe application of the limitations period |

apparent on the face of the complaint. Aldrich v. McCulloch Props. Inc., 627 F.2d 1036,

(10th Cir. 1980). Because no federal statute of limitations exists for Section 1983 actions,
look to analogous state laws and the applicabdde statutes of limitation to determine th

appropriate time limit for filing a particuléection 1983 action._Baker v. Bd. of Regents

Kan., 991 F.2d 628, 630 (10th Cir. 1993). The partieseathat a two-yearatute of limitations
applies here, and that plaintiff's causesaofion accrued on October 2, 2007. See K.S.A. § ¢
513! Plaintiff's claims are thus time-barred unless she establitiactual basis for tolling the

statute. Aldrich, 627 F.2d at 1041 n.4.

! K.S.A. 8 60-513 states in relevant part as follows:
(a) The following actions shall be brght within two years: * * *
(4) An action for injury to theights of anothernot arising on
contract, and not herein enumerated.

K.S.A. § 60-513(a)(4).
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C. Qualified Immunity
Qualified immunity shields government offds from individual capacity liability for
performing discretionary acts so long as thedanduct does not violate clearly-establishe
statutory or constitutional ghts about which a reasonalperson would know. _Harlow v.
Fitzgerald, 457 U.S. 800, 818 (1982)Qualified immunity povides government officials

immunity from suit as well as from liability for ¢ir discretionary acts. See Mitchell v. Forsyt

472 U.S. 511, 526-27 (1985). The doctrine of qieiimmunity serves #hgoals of protecting

officials who are required to exercise their discretion and the delptlic interest in

encouraging the vigorous exercise of official authority. Butz v. Economou, 438 U.S. 478
(1978). To survive a qualified immunity defenpiintiff must allege tat defendants either (1

personally participated in the alleged constittal violation, Foote v. Spiegel, 118 F.3d 141

1423 (10th Cir. 1997), or (2) insupervisory capacity, created, promulgated or implemente
policy which deprived plaintiff of her constitutional rights, acting with the state of mind requ

to establish the alleged constitutionapdeation, Dodds v. Richardson, 614 F.3d 1185, 11

(10th Cir. 2010), cert. denied, 131@&. 2150 (2011) (quotation omitted).
To analyze a qualified immunity defense anmotion to dismiss, the Court conside

whether plaintiff has alleged facts which matet a violation of a constitutional right, an

whether the right at issue wa®atly established at the time défendants’ alleged misconduct.

Leverington v. City of Colo. Springs, 643 F.3d9, 732 (10th Cir. 2011) (quotations omitted).

Whether a right is “clearly estasthed” is an objectivéest: “The relevant, dpositive inquiry in
determining whether a right is clearly establéhh®& whether it would belear to a reasonable

officer that his conduct was unléw in the situation he cordnted.” Stearns v. Clarkson, 61

F.3d 1278, 1282 (10th Cir. 2010) (gatbn omitted). “In order fothe law to be clearly
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established, there must be a Supreme Couifiteoth Circuit decision on point, or the clearl
established weight of authorityoin other courts must have found the law to be as the plair
maintains.” _Id. (quotation omitted). And, in thentle Circuit, it is “particularly important” that
the Section 1983 complaint makesai exactly who is alleged to have done what to whom
provide each individual with fainotice as to the basis of the claims against him or her

distinguished from collectivactions against thetate. _Brown v. Montoya, 662 F.3d 1152, 116

(10th Cir. 2011) (internal quotations omitted).
Factual Background

Viewed in the light most favorable to plaifitithe complaint and record evidence are
follows:?

From November 16, 2006 through May 18, 201@jriff was an inmate of the Kansa
Department of Corrections (“KDOC”) at TCFDuring some or all of this period, defendan
worked at TCF: Werholtz aSecretary of Corrections, Koar as Warden, Cummings a|
Deputy Warden, Robertson as Captain, Essmanifisspervisor and Gallardo as an instruct
and maintenance worker.

Keith participated in the plumbing/maintence program at TCF and Gallardo was

2 In support of their motion, defendantstaah several exhibits, all of which
plaintiff references or quotes in her complaif@pecifically, defendantattach the Performance
Audit Report to the LegislatesPost Audit Committee (“Perfoance Audit”) (Docs. ##8-1, 8-2),
the article entitled “Women'’s prison: Sdésade” published Octobe8, 2009 in the Topeka-
Capital Journal, and the Application Toollify Plea To Guilty/No Contest And Advice O
Rights In Regards Thereto from Shawnee Cpufdnsas District Gurt Case No. 08CR00433
dated June 19, 2008. In ruling on a motiondiemiss under Rule 12(b)(6), the Court ma
consider (1) indisputably authentic copies dafcuments if plaintiff referred to them in the
petition and the documents are central to plfistclaims and (2) fact which are subject to
judicial notice. _GFF Corp. v. Assoc. Wieshle Grocers, Inc., 130 F.3d 1381, 1384 (10th (
1997). Plaintiff does not dispute the authenticityhaf documents, which appear to be central
her claims.
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instructor. On October 2, 2007, Gallardo forcedntieiito have sex with him. Afterward, he
smuggled morning-after pills to her and triedgige her the abortion pill RU486, but plaintif
became pregnant. In mid-Nawber of 2007, another inmate told guards about Keit
pregnancy, and on December 19, 2007, a state veeiwices liaison drove Keith to the Johnsg
County Planned Parenthood Clinic, where she had an abortion.

Gallardo stopped coming to work at TCF in early November of 2007 and his wife f(
out about his conduct a few weeks later. Gdtlawas later charged in Shawnee County, Kan
and on June 19, 2008, he pleaded guilty to unlawful sexual relations and two cou
trafficking in contraband in a correctional institution. While employed at TCF, Gallardo hag
with as many as six other female prisoners arneatened to harm anyone who “broke their co
of silence.” In October of 200Gallardo had sex with an inmate V.S. in the TCF maintena
building. The TCF chief investigator interviewbkdr and afterward, she was told not to talk
anyone about it and sent to maximaeturity for approximately 30 days.

In June of 2005, another TCF inmatled a lawsuit (Case & 05-cv-3397-JTM-DWB)
alleging that male officers, including Essman, strip-searched her. Essman testified by af
that during the strip-search he watched whitether office (Van Dyke) cut off the inmate’
clothing because it was necessawyprevent the inmate from harming herself. The Martin
Investigative Report in that case indicates #ftdr the incident, the warden (Koerner) clarifie
the policy to require thainly female officers should forcibigmove an inmate’s clothing unles
a true emergency situation exists. The swas dismissed on summary judgment. Plaint
alleges that Essman hired Van Dyke and shamde of Van Dyke'sttitudes toward sexual
conduct.

On October 3, 2009, the Topeka Capital-Joupablished an article entitled “Women'’s

i

n

ound

5aS

nts of

] sex

de

nce

to

fidavit

U7

ez

d

[72)

ff

]




prison: Sex trade.” The reporter interviewed plaintiff at the prison and the article quotes pl
as she discusses Gallardo and specific detlout the sexual assault which occurred
October 2, 2007. In the article, Werholtz acknedged that inmates and prison staff enter ir
consensual relationships. In the 2010 Performance Audit, he admitted that that prison st
made the wrong choices. He alsaldhat studies in Kansas shamat veteran prison employee
are just as likely to be caugi in bad activities agoung and inexperienced staff members, a
that there were likely things going dmat prison staff did not know about.

Koerner treated corrections officers involved in disciplinary cases differently ang
definition of “undue familiarity” changed on a whinin 2003, he dismissed a sergeant after fq

warnings for engaging in undue familiarity withe same female inmate. In 2007, Koern

suspended an officer for 10 days after his timstance of undue familiarity with an inmate.

Koerner allowed another correat® officer to resign after b&y accused of dawful sexual
relations with a female inmate. As wardeh TCF, Koerner is rgonsible for its overall
management, including disciplinary action offista The Performance Audit indicates tha
“conditions were ripe for staff misconduct” in the vocational program involving Gallardo
that Koerner knew of issues with the prograat did not make changes necessary to remg
them until after Keith became pregnant. Koerkeows that employees try to avoid detectiq
when they grope inmates dugi the pat-down process.

Plaintiff alleges that in 2001, an inmate took semi-nude photographs of herself ang
them to Robertson because the inmate wantetiarb a relationship with him. He confiscate
the photographs but did not report the contnabwithin 48 hours as policy required and wa
fired. He was later reinstated. In 2006, he became involved in a relationship with an inmat

exposed herself to him andrtded his genital area.
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Plaintiff generally alleges that Koern€yummings, Essman, Roberson, and Werholtz
managed staff and inmates and were respandidnl hiring, firing, discipline, training and
supervising corrections officers and other staffhe alleges that ése defendants knew abou
numerous cases of undue familiarity and sexual misconduct at TCF. For example, she
that between June of 2003ch August of 2005, someone at HGent Form 9s to TCF
administration reporting a relationship between memtions officer and an inmate. The office
was not disciplined but the inmate was placed into administrative segregation for more th
days. She also alleges that another correctidinser (Van Dyke) regularly bragged about hi
sexual conduct with inmates, fellow officers, andses and fathered an inmate’s child. In 20(
a TCF store keeper specialist was suspended ftays and eventuallyrtainated after taking
inappropriate photographs of inmsiteShe also alleges that teefefendants all knew that heay
magnets were affixed to security cameragy to distot video images.

Plaintiff alleges that during her incarctom, she was prevented from accessing t
courts because (1) KDOC employees repeataifructed her not to speak with anyone
disclose anything about “the events at issue;” (2)d&ddl threatened to lkanyone responsible
for disclosing the details described in the conmplauch that his wifevould learn about them;
and (3) TCF had an overall atmosphere of irdation while plaintiff was incarcerated.

Analysis
A. Statute Of Limitations
The complaint alleges that K.S.A. § 60-515{@lled the statute of limitations until

May 18, 2010, when plaintiff was released frgmson because during her incarceration g
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could not access the coufts.Specifically, it alleges that (1) KDOC employees repeatedly

instructed plaintiff not to speak with anyone csalose anything about “the events at issue;”
Gallardo threatened to kill anyone responsible fscldsing the details dhe assault such tha
his wife would learn about themand (3) TCF had an overall atmosphere of intimidation wh
plaintiff was incarcerated there.

Defendants argue that K.S.A. 8§ 60-515¢aps not apply becaugdaintiff has not
sufficiently alleged that she could not accessaterts during her incarceration. Specifically
defendants argue that the allegas which form the basis of plaintiff's tolling argument a
conclusory and contradicted byhet factual allegations withinéhcomplaint. Defendants argu
that plaintiff's claims, which accrued on October 2, 2007, should thus be dismissed becad
filed her complaint more than two years lat&.S.A. § 60-513(a)(4).Finally, defendants argue
that Kansas courts do not recognize duresslassis for tolling th limitations period.

Plaintiff notes that no court has ansdg K.S.A. 8 60-515(a) under similar fact
provides some additional affidavit testimony to supplement the allegations in her complair

argues that whether she sufficienplgads facts which support tolg is a question of fact which

8 K.S.A. 8§ 60-515 states in reknt part as follows:

[I]f any person entitled to bring an action . . . at the time the cause
of action accrued or at any tintiring the period the statute of
limitations is running, is . . . im@oned for a term less than such
person’s natural life, such personalitbe entitled to bring such
action within one year after the person’s disability is removed . . .

Notwithstanding the foregoing provision, if a person imprisoned
for any term has access to the court for purposes of bringing an
action, such person shall not be deemed to be under legal
disability.

K.S.A. § 60-515(a).
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the Court cannot appropriately résoon a motion to dismiss. Plaintiff is correct that the cases

which interpret and apply K.S.A. § 60-515(a) mlat involve facts similar to the facts upo

-

which she bases her tolling argument. Plain&éis the burden to assert facts in the complaint
which justify applying the tolling provisions d€.S.A. 8§ 60-515(a), jusike a plaintiff who

alleges a constitutional violation bears the burdeallege facts which state a plausible claim.

=)

See Aldrich v. McCulloch Properties, Inc., 622d 1036, 1041 n.1 (10th Cir. 1980). When the

dates in the complaint make clear that the rggled upon has been extinguished, plaintiff has the

burden to establish a factual bafistolling the statute, which may be appropriately resolved in

a motion under Fed. R. Civ. P. 12(b). Id.
Prisoners have a longstanding constitutionghtriof access to the courts. Bounds .
Smith, 430 U.S. 817, 821 (1977). As such, myriacgés@malyze violations of the right of access
to the courts and provide pleading standardstliose who allege such claims. Government
action which chills constitutionally protected speech or expression contravenes the| First

Amendment._Wolford v. Lasater, 78 F.3d 484, {B&th Cir. 1996). Hereglaintiff has alleged

that threats by defendants — specifically Gdllar prevented her from accessing the courts
during her confinement. In the Court’'s viewnd drawing on its judial experience and
common sense, plaintiff has assdrsufficient facts to justifapplying the tolling provision to

survive a motion to dismiss. See Rogergsarcia, No. 08-c¥2821-WYD-MJW, 2010 WL

3547432, at *3-6 (D. Colo. Sept. 3, 2010) (collegticases). Defendants present facts which
purport to contradict platiff's allegations, butn deciding a motion to dismiss the Court cannot
make credibility determinations about plaintifSsibjective state of mindFinally, the Court is
not persuaded that P.W.P. v. L.S., 266 Kan. £6B, P. 2d 896 (1998), fecloses duress as a

reason for tolling the statute of limitations. Ratherthat case (which was decided at summary
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judgment) the district court relied on expestiemony to find that plaintiff was not under duress

and thus could not justify tolling the statute. T®eurt takes this to mean that in proper cas

duress which essentially qualifies as a sepa@tstitutional violation could justify tolling. See

e.g. Ross v. United States, 574 F. Supp. 536, 542 (S.D.N.Y. 1983). The Court therefore overrule

defendants’ motion on statute lohitations grounds.
B. Qualified Immunity

To overcome the defense of ¢itiad immunity, plaintiff mustallege facts which show

how each named defendant, either through pekgmarécipation or in the promulgation of a

policy, violated a clearly established constitutionght. Brown, 662 F.3d at 1165. It is not

enough for the complaint to lump the named deémts together._ IdRather, individualized
allegations of specific actionskian by particular defendants argesially important where each

defendant has different powers and dutiesl. When defendants ergrouped in a single

allegation, a complaint fails to isolate the alldigeunconstitutional act(s) of each defendant. Id.

Here, plaintiff sufficiently alleges that @Gardo personally violatd her constitutional

rights: sexual assaults constitute a violation under the Eighth Amendment. Smith v. Co

339 F.3d 1205, 1215 (10th Cir. 2003). Plaintiff slowt allege, however, that the individua
remaining defendants participated in Gallard@astitutional violation or knew that she faced

substantial risk of s@us harm from him and choseigmore it. Bruner-McMahon v. Hinshaw

No. 10-1064-KHV, 2012 WL 138607, at *16 (D. Katan. 18, 2012). Thus, plaintiff does ng
allege facts which show that the named defetsjarther than Gallardo, personally participate
in violating a clearly established constitutional right.

In Dodds, Brown, and Robbins, the Tenthra@it clarified the pleading standard

necessary to impute supervisor liability after Igbal and Twombly. A complaint which refe
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the actions of “defendants” is not sufficientsfoow how each individual defendant is liable for
deprivations of constitutional rights. Brow662. F.3d at 1165. Thugplaintiff cannot save
herself from this requirement by specificalgming each defendant in what is otherwise a
general allegation of misconduct. And while ptéf correctly notes that a moment-by-momennt
pleading is not required, see Dodds, 614 F.3d 898, the law does require some affirmative link
between the constitutional violation and “eithi®e supervisor's peosal participation, his
exercise of control or direction, orsiiailure to supervise.” 1d. at 1211.

Thus, it is not enough to mereghow that a supervisor should

have known that a subordinate was violating someone’s

constitutional rights — rather, only a supervisor’'s actual knowledge

of his subordinate’s behavior denstrates the requisite deliberate,

intentional act by the supervisor to violate constitutional rights.

Negligence — even gross negligeniseinsufficient to prove that a

supervisor caused a violation.
Id. In sum, a supervisor is only liable forolations that he causednd causation requires at

least some degree of fault dime supervisor’'s part._ Id.After Igbal, plaintiff can no longer

succeed on a Section 1983 claim by showing tltEtf@andant supervisor behaved “knowingly (

—d

r
with ‘deliberate indifference’ tt a constitutional violation euld occur” at the hands of his
subordinates, unless that is $@me state of mind required fine constitutional deprivation she
alleges. _Id. at 1204. In the Eighth Amendment exinta prison official idiability only if he

knows of and disregards an excessiisk to inmate health arghfety. Gonzalez v. Martinez

403 F.3d 1179, 1186 (10th Cir. 2005).

Here, the Court finds that plaintiff has alléigiacts sufficient to ste a plausible claim
against defendant Koerner, who was respdéaditr managing TCF and knew about multiple
instances of sexual misconduct at TCF over aogeof years, inconsistently disciplined

corrections officers who engagedprohibited sexual conduct withmates and thus purportedly

12




tolerated at least an informal policy which permitted sexual contact between prison sta
inmates.

Plaintiff makes no specificllagations about Cummings, and the Court thus dismis
plaintiff's claims against him. And whiléhe complaint does make some individualize
allegations against Essman, Robertson and Wtertibe allegations contain no affirmative lin
with Gallardo’s conduct.The Court thus dismisses plaint#ftlaims against Werholtz, Essmat
and Robertson.

Plaintiff's claims againstiefendants Gallardo and Koermemain in the case.

IT IS THEREFORE ORDERED that the Motion To Dismiss Plaintiff's Complain

(Doc. #7) filed July 15, 2011 by Werholtz, Koern€ummings, Essman, and Robertson be 3
hereby iISSUSTAINED in part. Plaintiff's claims against Glardo and Koerner remain in the
case. The claims against Werholtummings, Essman and Robertson2r&M | SSED.
Dated this 28th day of March, 2012 at Kansas City, Kansas.
¢ Kathryn H. Vratil

KATHRYNH. VRATIL
Lhited States District Judge
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