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INTHE UNITED STATESDISTRICT COURT
DISTRICT OF KANSAS

Darren Robinson,

Plaintiff,
V. Case No. 11-2464-JWL
BNSF Railway Company,

Defendant.

MEMORANDUM & ORDER

Plaintiff filed suit against defendant umdbe Federal Employers’ Liability Act (FELA),

45 U.S.C. 88 51-60, seeking compation for carpal tunnel injuries he sustained as a result of

U

his work as a boilermaker fadefendant. Defendant mavdor summary jdgment on the

)

grounds that plaintiff's claim is barred by FELAlwee-year statute of limations (doc. 26). A

explained in more detail belg the motion is granted.

Facts

The following facts are eithamcontroverted or related the light most favorable to
plaintiff, the nonmoving pdy. Plaintiff Darren Robinson ia 32-year-old male employed as a
boilermaker by defendant BNSF Railway CompamyTopeka, Kansas. Plaintiff began his
work with defendanhin 1997 as a laborer and, in 2004came a boilermaker. In late 2006,
plaintiff began experiencing pain, tingling, numbsend loss of grip ihis hands. Plaintiff
testified in his deposition that at the time llegan experiencing these symptoms, he attributed

those symptoms to his work for defendant. Heheerrtestified that, in 2B, he did not attribute
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the symptoms to carpal tunnel and he did notnkiadat “the actual problem was.” Accordi
to plaintiff, his symptoms contired “and then they finally took r@st and then it got worse
the point where it was hard ¢m the job” and he “needed find out what was wrong.”
Toward that end, plaintiff visited his fag doctor, Dr. Eduardo Austria, in Novemb
2007. When asked why he waiteearly one year to see a doctdmout his symims, plaintiff
responded, “Because I, being twenine, | really didn’t think, you know the old guys have
and I'm thinking well, maybe, yoknow, | don’'t know what it isit'll go away, it's one of then

where you, | don’'t want surgery any more tithe next guy.” Dr. Austria discussed w

plaintiff the possibility that i symptoms were caused by arpunnel syndrome. Plaintiff

testified that he and Dr. Austria, at that tintéscussed the nature of plaintiff's work f

defendant. Plaintiff did not discuss any otletivities with Dr. Austria that might cause
contribute to plaintiff'ssymptoms. UltimatelyDr. Austria decided to paue the possibility tha
plaintiff's symptoms were causdy carpal tunnel syndrome (CTS).

Dr. Austria referred plaintiff to Dr. Sankrikal for an electromyographic (EMG) exa
of both hands. That exam svadministered in late Novemb2007. TheEMG showed nN(
evidence of CTS. Plaintiff vited Dr. Austria again on Januaty, 2008. Theyiscussed th
results of the EMG. Plaintiff was still expencing tingling, numbnesand weakness in h
hands. Dr. Austria ordered an M& plaintiff's cervical spine toule out cervical disk diseas
The MRI was performed on Janu&¥, 2008 and the results weremait. Plaintiff returned t
Dr. Austria on January 31, 2008 and Dr. Austriiemed plaintiff to Dr. Parminder Chawla,

neurologist, for another EMG and a second opinion.
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On February 12, 2008, plaintiff was evaluhby Dr. Chawla for s hand symptoms. Dr.
Chawla’s notes reflect that hedaplaintiff discussed the nature piaintiff’'s work for defendant
and that plaintiff is required “to do a lot @irist work” as a boilermadr for defendant. Dr.

Chawla ordered another EMG exam to rule oetpbssibility of CTS.On February 14, 2008,

Dr. Chawla interpreted teMG and noted as follows:

Suggestive of bilateral carpainnel syndrome. Right slightly worse than left. Please
correlate clinically.

Although plaintiff testified thabr. Chawla diagnosed him witbTS “in early ‘08” based on th
results of the EMG, he now contends that he was not diagnosed with CTS in Februa
because the results of the EMG were only “sutpgg’s(meaning that henight have it but migh
not) and that the results needed to be “corrélabmically,” meaning tht the EMG results ha
to be confirmed by physical examtion. Nonetheless, Dr. Aui testified that plaintiff wa

given a “working diagnosis” of C3 by Dr. Chawla in Februa®008 for the pyose of sendin

plaintiff to physical therapy anthat he advised plaintiff of thatorking diagnosis in February

2008. On February 22008, plaintiff began a six-week caerof occupational therapy for h

injuries. When his condition didot improve, he returned to D€hawla who referred him to
surgeon.

Plaintiff filed his lawsuit on August 17, 20080n September 3, 280plaintiff saw Dr,
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Mark Barbadan, a surgeon. [Barbadan concluded that the evidence of bilateral CTS in the

EMG was supported by symptorasd he recommended surgerylaintiff underwent surger

on his wrists in October 28 and December 2008.
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Additional facts will be provided as they rdato the specific guments raised by the

parties in their submissions.

1. Summary Judgment Standard

Summary judgment is appropriate “if the movahows that there is no genuine dispute

as to any material fact and the movant is extittejudgment as a matter of law.” Fed. R. Civ.

P. 56(a). In applying this standard, the caueivs the evidence and kes inferences in th

light most favorable to the non-movarnierber v. Qwest Group Life Ins. Plan, 647 F.3d 950

e

959 (10th Cir. 2011). A dispute genuine if “the evidence is such that a reasonable jury could

return a verdict for the norowing party” on the issueld. (quotingAnderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986)). Although theud views the evidence and draws reason
inferences therefrom in the lightost favorable to the nonmag party, the “nonmoving par
must present more than a scintilla of evidence in favor of his positiah.(quotingFord v.

Pryor, 552 F.3d 1174, 11778 (10th Cir. 2008)).

[I1. Discussion

“FELA permits railroad workers to recoverfmjuries caused by &énegligence of the
employers or fellow employeesMatson v. Burlington N. Santa Fe R.R., 240 F.3d 1233, 123
(10th Cir. 2001). “To maintain a claim under FELtAe plaintiff must allge and prove that th

action was filed ‘within three years frometldlay the cause of action accruedd. (quoting 45
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U.S.C. 8§ 56). To grant defdant’s motion for summary judgment, then, the court must

conclude both that the “statudé limitations has run” and that “there exists no genuine iss
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material fact as to when the pi#ff's cause of action accruedRobinson v. BNSF Ry. Co., 412
Fed. Appx. 113, 115-1610th Cir. 2011) (quotingrries v. Chi. & Nw. Transp. Co., 909 F.20
1092, 1094 (7th Cir. 1990)). Ginethe three-year statute ofmlitations, plaintiff's cause ¢
action is time barred if it accrued before Auiglig, 2008—three yearsfoee August 17, 2011.

“FELA does not define when a cause of action accrubtatson, 240 F.3d at 1235. |
Matson, the Tenth Circuit held that in “cases/olving latent injuries which cannot |
discovered immediately or thoseénere the injury haan indefinite onset and progresses ¢
many years unnoticed,’ the “discovery rule” def when a FELA cause of action accrukk.
(quotations omitted). Pursuant tlwat rule, the “statute of limations begins to run when t
plaintiff knows or has reason to &w of the existence ancause of the injuryhich is the basi
of the action.” Id. (quotinglIndus. Constructors Corp. v. U.S. Bureau of Reclamation, 15 F.3d
963, 969 (10t Cir.1994)). “This rule impses upon plaintiffs an affnative duty to exercis
reasonable diligence anaviestigate the cause of a known injuryd.

In its motion, defendant contends thatemwiewing the evidese in the light mos
favorable to plaintiff, plaintiffundisputedly had knowledge of thothe existence and cause
his injuries no later than Famary 2008. Defendant persuady argues that the Circuit
opinion inMatson is factually analogous to the facts harel, thus, controls the resolution of
motion. In Matson, the plaintiff Matson wiked for BNSF as a tmmotive brakeman an
conductor from 1974 to 1998d. at 1234. At an appointmenttiva doctor in February 199
he complained of multiple ailm&s) including what he described chronic lower back paind.
On April 21, 1995, he tarned for a second visit, reportettreased back pain, and shared

belief the pain was “due tois work on the railroad.1d. He and his doctor then discussed
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relation of some of these symptoms or alltbése symptoms possibto some factors of

working on the railroad,” including Matson’sregular work schedule, his positioning on the

locomotive and the length of tinfee spent in that positionld. Seeking to avoid any invasive

treatment for his back condition, Matsorgha seeing a chiropracton May 26, 19951d. The

chiropractor gave Matson a wastatus form on June 1, 1995, ialin stated that he was suffering

from work-related “repetitive vibration naing degenerative ijit dysfunction.” Id. It was later

determined that Matson had amated and degeneraitéisc in his loweback, allegedly caused

by years of exposure to “whole-body viboas” while riding on BNSF's locomotivesld.
Matson filed his lawsuit on Mag9, 1998, alleging that BNSkas liable under FELA for h

back injury.ld.

BNSF moved for summary judgment, assgrtthat the claim was barred by FELA's

three-year statute of limitatioriecause Matson knew or shotildve known prior to May 29,

1995, that his back infjy was work-related.ld. The district courtagreed and granted the

motion. Id. The Tenth Circuit affirmed the districourt, concluding that Matson’s claims

accrued no later than April 21, 1995—the dayewhich Matson “knew laout his back injury

and should have known that his employment witéa railroad was a potential cause of t

injury.” Id. at 1236. As summarized by the Circuit:

He complained of “chronicback pain during his Febary 1995 appointment and
attributed that pain to “his work otne railroad” at his second appointment on
April 21, 1995. Matson’s doctor similariigtarted to draw ainference” during

the April appointmenthat the back pain was woerelated, and Matson and his
doctor discussed the possible ways gf@n could be connected to Matson’s
employment. By that date, Matson was on notice that his job was a potentia
cause of his back injuryArmed with that knowldge, Matson had a duty to
exercise reasonable diligenard investigate whetherishsuspicion was correct.

hat



Id. (citations omitted).
The court agrees thitatson strongly supports defendant’s tiom. In this case, sever
significant events occurred well outside the thyear window. In late 2006, plaintiff beg

experiencing pain, tingling, numbness and loss if igrhis hands. He admits that, during t

time frame, he at least considetée possibility that lsi symptoms were refed to his work for

defendant. In November 2007 apitiff visited his family doctofor persistent symptoms and

and his doctor discussed the possibility thed symptoms were caed by carpal tunne

syndrome and discussed theture of plaintiff's work for deferaht. Plaintiff and his doctor d
not discuss any other activitiessies his work for defendant that might have causec
symptoms. In mid-February 2008aintiff discussed with his negiogist the nature of his wol
for defendant and received a “workidgagnosis” of CTS . There i® evidence irthe record o
any other activities that could V& caused plaintiff's injuriegor any discussions about ot}
possible causes) besides his work for defendant.

Plaintiff contends that there are disputiedtts as to when he knew about both
existence of his injuryral the cause of his injuryAccording to plaintf, he did not know abou
the existence or cause of higuiry until September 2008, whér received a diagnosis of C]
from Dr. Barbadan. Isupport of these arguments, pldintioes not attempt to distinguis
Matson and, instead, relies on cadesm outside the Circuit-Mest v. Cabot Corp., 449 F.30
502 (3rd Cir. 2006) andlliamsv. CSX Transportation Inc., 2005 WL 1845173 (ND. Ind. July
27, 2005). The facts of thosases, however, varied significantipm those presented here.
Mest, the court held that the litations period under Pennsylats discovery rule may b

tolled if a plaintiff receives a definitive diagnesihat a plaintiff does not have a particuy
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disease, and thus that the defendamot the cause of the injuryd. at 511, 514 (emphasizing

that the important point is whedr a doctor rules out the actudease that would implicate t

defendant). Relying ollest, plaintiff asserts that he recey a negative diagnosis for CST|in

January 2008 such that the limitations period did not begin to run until after his firm diagnosis |

September 2008. The court disagreesMést, the plaintiffs continue to exercise reasonab

e

diligence to ascertain ¢hcause of injuries sustained Hyeir cows and no other evidence

indicated that the injuries weraused the by defendant untsabsequent diagnosis overturned

the initial diagnosis years earlier that had duteut the specific diseasthat implicated th

e

defendant. Id. at 514-15. While plaintiff's initihkEMG was negative for CST, no medical

professional ever ruled out thgossibility of CST and, in 3nevent, additional evidence

suggested CST outside the three-yegndow. Similarly, no evidencia the record reflects th
anything other thamlaintiff’'s work could havebeen the source of shinjuries, regardless
whether those injuries were officially labelad CST. As explainely the Third Circuit in

Mest, “a misdiagnosis does not relieve a patierdlbfesponsibility in ptsuing the cause of h

symptoms, and continued relianoe a misdiagnosis in the facé contrary evidence may be

unreasonable.”ld. at 514. In the face of amplei@ence immediately fowing the negative

EMG that plaintiff was, in fagtsuffering from CST (ad, significantly, in the absence of a
suggestion that plaintiff might be suffering fraome ailment that wodlnot have been caus
by defendant), plaintiff cannot rely on megative EMG to toll the limitations period.

In Williams, the district court denied the defentla motion for summary judgment a
concluded that the FELA statubé¢ limitations did not begin to ruuntil the plaintiff received

diagnosis of CTS.ld. at *7. In that case, the only e¥gnhat occurred outside the three-y
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window were plaintiff's complaints of numbsg and tingling in his fingers; his doctor’s initial

suggestion that his symptoms reaelated to smoking cigarettes; and his doctor’'s subse
diagnosis of tennis elbowld. at *2-3. Unlike plaintiff here, then, the plaintiff Wwilliams was
initially given diagnoses othethan CTS, neither of wth were job-related. Id. at *6.

Moreover, there was no evidencetire record that anyone outsittee three-year window ev

considered a diagnosis of CTSmade a connection between the miidii's injuries and his job,

Id. at *3. Here, of course, plaintiff receivedvarking diagnosis of CSback in February 200
and was never given any information to suggesttttetause of his injuegs might be related 1
anything other than his work for defendant.

Plaintiff's final argument is that defemitahas mischaracterized plaintiff's deposit

testimony that, back in Novemb2006, he attributed his symptortes his work for defendant.

Plaintiff contends that this testimony is agiumus as to whether phdiff contemporaneously

attributed his symptoms to his vkoback in 2006 or whether likd so only in hindsight. Whil
the court believes that plaintiff's testimonyeatly indicates that he contemporaneot
attributed his symptoms in Nember 2006 to his work for defendant, the court would ¢

summary judgment in favor of defg@ant even in the absence ddiptiff's testimony. It remain
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undisputed that plaintiff, in theontext of assessing his injuriesselissed the nature of his work

with both his family doctor andis neurologist. The recordbes not reflect any other activities

or sources outside of his wotkat could have caused tipain, numbness and tingling
plaintiff’'s hands and plaintiff di not discuss any other potentiausas with this physician
The court’'s decision, then, doe®t hinge on @intiff's testimony oncerning his subjectiv

beliefs in November 2006See Robinson v. BNSF Ry. Co., 412 Fed. Appx. 113, 117 (10th
9

n

n

e

r.




2011) (statute of limitationperiod governing FELA actionbegan to run when employge

reported neck and back pain and caudd identify any other cause of injury).

Plaintiff has not shown any disputed makfiacts concerning his knowledge of t

existence or cause of his injesi Plaintiff knew or should hak@own no later than Februa

2008 that his employment with defendarsts a potential cause of his injuri€See Matson, 240

F.3d at 1236. Because his lawtsmas filed more than 3 years aftiat time, it is time-barred.

The motion for summary glgment is granted.

IT IS THEREFORE ORDERED BY THE COURT THAT defendant’'s motion fo

summary judgment (doc. 26) is granted.

IT1SSO ORDERED.

Dated this # day of October, 2012t Kansas City, Kansas.

s/ John W. Lungstrum
bhn W. Lungstrum
Unhited States District Judge
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