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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

COLIN M. KITZMAN,

Plaintiff,

VS. Case No. 11-2513-EFM

MICHAEL J. ASTRUE,
COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

MEMORANDUM AND ORDER

Plaintiff Colin M. Kitzman seeks reviewf a final decisionby the Commissioner of
Social Security (“Commissioner”) denying his apgtion for disability and disability insurance
benefits under Title 1l othe Social Security Act. Plaintiff claims that the Commissioner’s
decision should be reversed because the administrative law judge (“ALJ”) failed to consider
third-party statements, the ALJ’'s credibilignd residual functioning capacity determinations
were not supported by substantial evidence, aadAthl failed to properly assess whether work
existed in the national economy within Plaifsifresidual functioning capacity. Because the
Court finds that the ALJ erred as described Wwelthe Court orders that the decision of the

Commissioner is reversed and remanded.
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l. Factual and Procedural Background

Kitzman was an employee at Lansing Caioe@l Facility when he suffered a work-
related injury. While testing the integrity oéll bars, Kitzman heartis wrist pop. He was
originally diagnosed with a severe sprain and \weescribed physical therapy to help treat the
injury. After Kitzman developed hand swallj and pain radiating up his right arm, he
underwent an MRI. The results of the MRidicated faint joint effusion due to minimal
inflammatory synovitis.

Kitzman then went to Dr. Brett Miller, M.Dwho diagnosed Kitzmawnith a partial tear
of his triangular fibrocartilge complex and scaphmlate ligament. DrMiller performed an
arthroscopy on Kitzman's wristFollowing the arthroscopyKitzman underwent occupational
therapy and was thought to have mild reBgrpathetic dystrophy syndrome. Kitzman reported
continuing problems with his wrist and souglgezond opinion from Dr. Brian Divelbiss, M.D.,
in November 2007.

Dr. Divelbiss diagnosed Kiman with clinical cubitaltunnel syndrome along with
probable complex regional paisyndrome. Kitzman subsequly underwent two stellate
ganglion blocks. Dr. Divelbiss performed a raplasty of Kitzman’s right ulnar nerve at the
elbow and later performed a right wrist adscopy and debridement. In August 2008, Dr.
Divelbiss determined that Kitzman had reached maximum medical improvement and imposed
work restrictions. Dr. Divelbiss recommendeiizman follow up with his family physician for
pain medications necessitated by his on-the-jabryrand the resultartare of the injury.

Kitzman began seeing Dr. Chad Johanninghielp with pain management in November

2008. In January 2009, Dr. John Moore IV, M.Biagnosed Kitzman with complex regional



maintained pain syndrome and recommendédnkan undergo pain management and avoid
further surgeries. Kitzman continued to see Dr. Johanning for pain management.

Kitzman’s application for disability benef was initially dered on September 2, 2008,
and again denied after reconsideration on Jgn2a, 2009. Kitzman requested a hearing and
appeared before an adminisiva law judge (“ALJ”). The ALJ denied Kitzman’s request for
benefits, and the Social SedyrAdministration’s Appeals Couildenied Kitzman’s request for
review on August 5, 2011. Because Kitzman hasuestkd all administrative remedies available
to him, the Commissioner’s deasi denying Kitzman’s applicatidior benefits is now final and
this Court has jurisdiction to review the deciston.

. Legal Standard

Pursuant to 42 U.S.C. § 405(g), “[t]he findirmfghe Commissioner of Social Security as
to any fact, if supported by substantial eviderstgll be conclusive.” Upon review, the Court
must determine whether substantial evidenceaup the factual findings and whether the ALJ
applied the correct legal standardSubstantial evidence is such relevant evidence as a
reasonable mind might accept as adequate to suppoonclusion. It requires more than a
scintilla, but less than a preponderant@tie Court is not to rewgh the evidence or substitute
its opinion for the ALJ. The Court must examine the recas a whole, including whatever in

the record detracts from the ALJ’s findings,determine if the ALJ’s decision is supported by

! See 45 U.S.C. § 405(g) (granting jurisdiction to the federal courts to review “any final deoistbe
Commissioner of Social Security”); 20.F.R. § 404.900 (outlining when the Commissioner’s decisions regarding
social security benefits becomes final).

2 Lax v. Astrue, 489 F.3d 1080, 1084 (10th Cir. 2007).

3Wall v. Astrue, 561 F.3d 1048, 1052 (10th Cir. 2009) (quotations and citations omitted).

* Bowman v. Astrue, 511 F.3d 1270, 1272 (10th Cir. 2008) (citations omitted).
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substantial evidenceEvidence is not substantial if it is awhelmed by other evidence or if it is
a mere conclusiof.

To establish a disability, a claimant mustramstrate a physical or mental impairment
that has lasted, or can be egfed to last, for a continuoyeeriod of twelve months and an
inability to engage in any substantial gaimfudrk existing in the national economy due to the
impairment. The ALJ uses a five-step sequential gass to evaluate whether a claimant is
disabled® The claimant bears the burdeduring the first four steps.

In steps one and two, the claimant must deirtnatesthat he is not presently engaged in
substantial gainful activity and he has a moally severe impairment or combination of
impairments? “At step three, if a claimant can shovatlthe impairment is equivalent to a listed
impairment, he is presumed to be disabled and entitled to beri&fitstiowever, the claimant
does not establish an impairment at step thitee,process continues. The ALJ assesses the
claimant’s residual functioning capacity (RFChdaat step four, the claimant must demonstrate
that his impairment prevents him from performing his past Woflthe Commissioner has the

burden at the fifth step to demonstrate tharkwexists in the national economy within the

5Wall, 561 F.3d at 1052 (citinglaherty v. Astrue, 515 F.3d 1067, 1070 (10th Cir. 2007)).

®1d. (citing Grogan v. Barnhart, 399 F.3d 1257, 1261—62 (10th Cir. 2005% also Gossett v. Bowen, 862
F.2d 802, 805 (10th Cir. 1988) (citations omitted).

742 U.S.C. § 1382¢(3)(Akee also Id. § 423(d)(1)(A).

820C.F.R. & 404.1520(agee also Wilson v. Astrue, 602 F.3d 1136, 1139 (10th Cir. 2010).
° Lax v. Astrue, 489 F.3d 1080, 1084 (10th Cir. 2007).

1014d. (citations omitted).

Yd.

21d.; seealso 20 C.F.R. § 416.920(a)(4)(iv).



claimant's RFC: The RFC assessment is used to evalti@eclaim at both sp four and step
five.*
[11.  Analysis

The ALJ determined that Kitzman satisfied steps one and two of the sequential process,
finding Kitzman was not presentigngaged in substantial gaihfactivity and that he had a
medically severe impairment. The ALJ then determined Kitzman did not satisfy step three
because his impairments did not meet or equiated impairment. After formulating Kitzman’s
RFC, the ALJ found that under step four, Kitzmarswaable to perform any past relevant work.

At step five, the ALJ determined that Kitzmeould perform the requirements of representative
occupations such as a surveillarsystem monitor. For thegason, the ALJ concluded Kitzman
was not disabled under tls®cial Security Act.

Kitzman argues that the ALJ erred becausefailed to consider third-party statements
when assessing his credibility and becausechedibility determination is not supported by
substantial evidence. Kitzman also arguestti@tALJ’'s RFC determation is not supported by
substantial evidence. Finally, Kitzman contendsAlhJ erred in finding that there were jobs in
significant numbers he could perform becaukging the disability hearing she gave the
vocational expert a hypothetical thditl not match Kitzman’s RFC.

A. Credibility Deter mination

Credibility determinations are peculiarly the province of the finder of fact, and a court

will not upset such determinations when suppbtig substantial evidence. However, findings

as to credibility should be closely and affirmativlinked to substantial evidence and not just a

131d; 20 C.F.R. § 416.920(a)(4)(v).

14 See 20 C.F.R. § 404.1520(a)(4)(iv)—(V).



conclusion in the guise of finding3 Furthermore, an ALJ cannignore evidence favorable to
the plaintiff®

The Court will affirm an ALJ’s credibilitydetermination which does not rest on mere
boilerplate language but insteadlisked to specific findings ofact fairly derived from the
record’” Although the Court will not reweigh the evidermesubstitute its judgment for that of
the ALJ, the ALJ’s conclusions must lEasonable and consistent with the evidéfidde Court
cannot displace the ALJ’'s choice between twidyfaconflicting views even though the Court
may have justifiably made a different choiCe.

When evaluating a claimant’s allegations pzfin, the ALJ must consider (1) whether
claimant established a pain-producing impaintmiey objective medica¢vidence, (2) whether
there is a “loose nexus” between the proven inmpamt and the claimant’s subjective allegations
of pain, and (3) whether considering all the evidence, both objective and subjective, claimant’'s
pain is in fact disabling? If an impairment establisdeby objective medical evidence is
reasonably expected to producamsopain, allegations of disabling pain emanating from that
impairment require consideration of all relevant evidéncehe claimant need not produce

direct medical evidence of the cause an@affrelationship betweethe impairment and the

15Kepler v. Chater, 68 F.3d 387, 391 (10th Cir. 1995).
16 Owen v. Chater, 913 F. Supp. 1413, 1420 (D. Kan. 1995).
" White v. Barnhart, 287 F.3d 903, 909—10 (10th Cir. 2002).

'8 Hackett v. Barnhart, 395 F.3d 1168, 1173 (10th Cir. 200%)hite, 287 F.3d at 905, 908esalso Glenn
v. Shalala, 21 F.3d 983, 988 (10th Cir. 1994).

19 Oldhamv. Astrue, 509 F.3d 1254, 1257-1258 (10th Cir. 2007).

%0 gee Kepler, 68 F.3d at 390—-9Thompson v. Sullivan, 987 F. 2d 1482, 148889 (10th Cir. 1993)na
v. Bowen, 834 F.2d 161, 163-65 (10th Cir. 1987).

21| Luna, 834 F.2d at 163-65.



degree of claimant'subjective complaint&* The absence of an objeai medical basis for the
degree of severity of pain may affect the gi#ito be given to the claimant’s subjective
allegations of pain, but a laad objective corroboration of thpain’s severitycannot justify
disregarding those allegations.

Here, the ALJ found Kitzman’s medically detenable impairments could reasonably be
expected to cause the alleged symptoms, bunthesity, persistence, drimiting effects of the
symptoms were not as limiting as Kitzman g#d. In making this determination, the ALJ
considered Kitzman’'s statemenregarding his pain, Kitzman’'s missed physical therapy
appointments, Dr. Moore’s May 26, 2009 eaatlon of Kitzman, and the other medical
evidence. The ALJ concluded that Kitzman’sestants regarding the imigity, persistence, and
limiting effects of his symptoms were not credibdethe extent they were inconsistent with his
RFC.

1. Third-Party Statements

Kitzman argues that the ALJ erred by failingdiscuss the written atements of his wife
and the Social Security Admatration’s agent, D. TwomblyMrs. Kitzman completed a third-
party function report for her husband on January 2, 2009the report, Mrs. Kitzman discussed
the nature and severity of heusband’s pain including how his pain made him unable to walk
the dog, sleep through the night, do house or yard work, go outside when the weather was wet or

cold, drive for long periods of time, stand mdhan twenty minutes, or concentrate when on

221d. at 165.

2 Mrs. Kitzman's Third Party Function Report, Doc. 3-8, at 58—65.



pain medicatiod’ D. Twombly's September 24, 2008pmet indicates that Kitzman had
difficulty using his hand and that he wore an arm brace on his righhand.

In Adams v. Chater, the Tenth Circuit heldan ALJ is not requiiek to make specific,
written findings of each witness’s credibility @ the written decision reflects that the ALJ
considered the witness'’s testimafiyThirteen years later, the Tenth Circuit confirmed this rule
in Blea v. Barnhart.?” In Blea, the plaintiff argued that remand was necessary because the ALJ
failed to discuss or consider thay opinion of the plaintiff's wif¢® The ALJ’s decision did not
mention any particulars of MrBlea’s testimony or even mentitimat she had testified regarding
the nature and severity bér husband’s impairmerndThe Commissioner asserted there was no
reversible error because the AisJnot required to make writteimdings about each witness’s
credibility. TheBlea court affirmed the ruling ir\dams and noted that “it [was] not at all clear
that the ALJ considered Mrs. Bleaestimony in making his decisiof>Because the record did
not indicate that the ALJ considered Mrse8k testimony, the Court remanded the case so the
ALJ could properly considehe third-party testimony:

Here, the ALJ did not discuss Mrs. Kitzmaror D. Twombly’s statements or refer to

them in any other way in the written decisiohhe Commissioner maintains the ALJ did not err

2d.

% D. Twombly Disability Report, Doc. 3-8, at 2—4.
2693 F.3d 712, 715 (10th Cir. 1996).

27466 F.3d 903, 91415 (10th Cir. 2006).

2d. at 915.

2d.

0.

4.



because she was not required to spedjicdiscuss all of the evidence. Alea indicates,
however, the ALJ is not required to make speaifritten findings regarding the credibility of
witnesse®nly if the written decision reflects the Alconsidered the witness’s testimdfy.
Furthermore, the ALJ’s failure to consider Mrs. Kitzman’s and D. Twombly’s statements
is not harmless error, as the Commissioner esglbecause the ALJ's consideration of these
statements could have impacted the weight slsigned to Kitzman's allegations. Mrs.
Kitzman’s and D. Twombly’s statements argrsficantly probative because they corroborate
Kitzman’s claims regarding the intensity, persistence, and limiting effects of his symptoms.
Specifically, Mrs. Kitzman’s statement that Hersband’s pain prevents him from sleeping at
night supports Kitzman’s pain allegations adlwas Dr. Johanning’s notation in his Physician’s
RFC Form that the degree of pain was “debilitatifigThere may be reasons to discount Mrs.
Kitzman’s and D. Twombly’s statements; theutt, however, will not engage in a post-hoc
analysis of the weight that should be accorliede statements. The ALJ erred when she failed
to indicate in her written decision that shal l@nsidered Mrs. Kithan’s and D. Twombly’s
statements. The remedy for this error is revessdahe ALJ may properly consider the proffered

third-party statements from D. Twombly and Mrs. Kitznian.

21d.
% Dr. Johanning’s Residual Functional Capacity Form, Doc. 3-14, at 612.

34 See Blea, 466 F.3d at 915 (citin@aker v. Bowen, 886 F.2d 289, 291 (10th Cir. 1989) (“{W]here the
record on appeal is unclear as to whether the ALJ apiiie appropriate standard by considering all the evidence
before him, the proper remedy is reversal and remand.”)).



2. Missed Physical Therapy Appointments

Kitzman next argues that tiA¢.J erred by failing to propér analyze his missed physical
therapy appointments. The ALJ noted Kitzniea cancelled physical therapy appointments ten
times and was a “no show” for two additional appointmé&hihe ALJ also noted that when
Kitzman cancelled one of the appointments, hettwdohysical theragt, “[l] did not make it to
see the doctor in K.C. due to car trouble. | don’t see him until November 6, so | won't have to
go back to work.”3®

Before an ALJ may rely on a claimant’s faduto pursue treatment as evidence of the
claimant’s lack of credibility, the ALJ must consider threy factors: (1) whether the treatment
at issue would restore claimangbility to work, (2) whether the treatment was prescribed, (3)
whether the treatment was refdsand (4) whether the refusal was without justifiable extuse.
Here, the ALJ used Kitzman's missed physi¢cherapy appointments in her credibility
determinatior’® The ALJ mainly focused on the tifactor—Kitzman’s cancelled and “no
show” physical therapy appointments. The ALJ disefly considered the fourth factor when
she mentioned that Kitzman cancelled an appointrbecause he had yet to see the doctor in
Kansas City. Kitzman contends thidte ALJ’s truncated analysis of tHeey factors was

insufficient.

% ALJ Decision, Doc. 3-4, at 16. The ALJ incorrectly listed the October 18, 2007 appointment in the list of
cancelled appointmentsSee Physical Therapy Records, Doc. 3-9, at(@6ting statements Kitzman made while at
October 18, 2007 appointment as well as Kitzman’s response to the physical therapy).

*®1d.

37 Thompson v. Sullivan, 987 F.2d 1482, 1490 (10th Cir. 1993) (citificey v. Bowen, 816 F.2d 508, 517
(10th Cir. 1987)).

38 ALJ Decision at 15-16.
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The Commissioner argues that the Adid not err in her analysis of tHerey factors
because Kitzman'’s “no show” appointments re#élcpoorly on his credibility and undermined
his excuses for cancelling appointments. The Alodyever, failed to comder whether Kitzman
had a justifiable reason for the “no show” appoinitee The physical therapist’s notes indicate
that for both of the “no show” appointmentstathan called the same day to let her know why
he missed the appointmenskitzman failed to show for the November 21, 2007 appointment
because he had the wrong appointment time, lze failed to show for the January 1, 2008
appointment because his child was $ftivoreover, as Kitzman notes, he had a justifiable
reason to cancel some of his physical therapgointments, and he rescheduled many of his
cancelled appointments. The ALJ failed to pdevisufficient reasoning and analysis of the
missed appointments as requiredHngy, including whether Kitzmahad a justifiable reason for
missing the appointments. Accordingly, theJAdrred by failing to properly apply tieey test
when determining whether Kitzman’s missed appointments undermined his creffibility.

3. Dr. Moore and Symptom Magnification

Kitzman argues that the ALJ erred in iiaty on Dr. Moore’s findig that Kitzman’s
symptom magnification tests were positive.alMay 26, 2009 worker’'s compensation letter, Dr.
Moore noted that Kitzman’s strength measuretmiemere unreliable because Kitzman tested
positive for symptom magnification during his stréngssessment. Dr. Moore also noted that
he measured Kitzman’s permanent partial impant at twenty percent of the right upper

extremity at the elbow, that Kitzman had no panent restrictions, and that Kitzman required no

3 Physical Therapy Recorddpc. 3-9, at 21, 24.
“01d.

1 See Thompson, 987 F.2d at 1490.
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further medical or surgical car The ALJ found “these ressiltconsistent with the missed
therapy appointments when itroes to credibility analysis'® She further noted that “findings of
symptom magnification would suggetste claimant’'s symptoms emot as intense as he has
alleged and further support that his allegechpgipms are not inconsistent with the residual
functional capacity*®

Kitzman contends the ALJ should not haedied on Dr. Moore’s finding of symptom
magnification because (1) Dr. Moore was theygtltysician who found symptom magnification,
(2) other doctors found Kitzman’'s claims regagd his impairment to be credible, (3) the
symptom magnification test relat®nly to his strength assessmand not his claims regarding
pain, and (4) Dr. Moore’s May 26, 2009 opinioninsonsistent with his opinion rendered four
months earlier. Kitzmaalso argues that Dr. Moore’s opinibas limited value under 20 C.F.R.
8 404.1527(d)(2)(2010) because he was a physician@aghder an opinion for the purposes of
a worker’'s compensation claim. The Commissiantends the ALJ was permitted to consider
Dr. Moore’s finding of symmm magnification in evaluating Kitzman’s credibility.

While the Commissioner is correct that the ALJ may consider symptom magnification
when making a credibility determination, Kitzmappears to be challeing the weight the ALJ
assigned Dr. Moore’s opinion rahthan the ALJ's general aibyl to consider evidence of
symptom magnification. The ALJ did placerfi@ular emphasis on Dr. Moore’s symptom
magnification finding when she concluded Kitamsa symptoms were not as intense as he
alleged, and Kitzman is correct that Dr. Mesrsymptom magnificatiofinding does appear to

have some limitations. Because the ALJ will have to properly consider third-party statements

42 ALJ Decision, Doc. 3-4, at 17.

“d.
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and theFrey factors on remand, the Court will not assess the weight the ALJ assigned Dr.
Moore’s finding of symptom magincation. The Court instructs the ALJ to consider Kitzman’s
objections to Dr. Moore’s assessmenewhieevaluating Kitzman’s credibility.

4, Regulatory Factors and Credibility

Kitzman argues the ALJ erred by failing teesgy which parts of his testimony were not
credible and by failing to relate the evidencethe regulatory factsr relevant to making a
credibility determination. The relevant factors the Commissioner considers when evaluating a
claimant’'s symptoms, such asin, are defined in 20 C.F.R. 8§ 404.1529(c)(3). These factors
include daily activities; the tmtion, duration, frequency, and ingity of the pan; precipitating
and aggravating factors; the tyosage, effectiveness, and saffects of any medication taken
to relieve pain or alleviate other symptomsddreatment, other than medication, received for
relief of pain orother symptom$! Kitzman notes the ALJ also failed to consider his work
history and earnings andshattempt to return to work at hsing Correctional Facility and to
work part-time after his injury, as requirdy SSR 96-7p. Although the ALJ's credibility
determination must be supported sybstantial evidence, the TenCircuit has held that this
does not “require a formalistic factor-by-factor recitation of the evidence. So long as the ALJ
sets forth the specific evidence he relies on inuatalg the claimant's crddlity, the dictates of
Kepler are satisfied

Here, the ALJ did mention in the writteedasion that she examined the evidence based

on the requirements of regulatory factorslualing 20 C.F.R. § 404.1529(c)(3) and SSR 96-7p.

4420 C.F.R. § 404.1529(c)(3).

“5 Qualls v. Apfel, 206 F.3d 1368, 1372 (10th Cir. 2000) (citikgpler v. Chater, 68 F.3d 387, 391 (10th
Cir. 1995) (requiring a link between theidence and the credibility determination).

-13-



The ALJ also discussed which factors sheduso make her credibility determination—
Kitzman’s statements regarding his impaent, Kitzman's missed physical therapy
appointments, Dr. Moore’s finding of symptomagnification, and the medical evidence.
Although the ALJ did not provide ®rmalistic factor-by-factor m@tation of theevidence, she
was not required to do so.

The Commissioner argues that because AbhJ did discuss the evidentiary factors
showing that Kitzman’'s symptomsere not as limiting as he alleged, the ALJ’'s credibility
determination should be upheld. The Commissioner Gastillo v. Astrue*® to support his
argument. InCastillo, the Court upheld the ALJ's credity determination because the ALJ
evaluated all of the evidence, based the cretyildetermination on the correct legal standard,
and affirmatively linked the credibility deternaition to substantial evidence in the recrd.
Here, the ALJ did sufficiently set forth theesjiific evidence she relied upon in evaluating
Kitzman’s credibility, but she did not apply therext legal standard when she analyzed this
evidence. AccordinglyCastillo is not applicable in this case.

B. RFC Assessment and Step 5

Because this Court concludes the ALJ did not follow the correct legal standards when
making her credibility determination, the Couiitlwot reach the remaining issues raised in the
petition. The ALJ's RFC and evaluation of whetherk exists in thaational economy within
Kitzman’'s RFC assessment may be affected ley AhJ’s reconsiderath of her credibility

determination in accordance wittetourt’s preceding analysis.

462011 WL 13627 (D. Kan. Jan. 4, 2011).

471d. at 10.
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IT ISACCORDINGLY ORDERED this 20th day of Augus013, that the judgment
of the Commissioner IREVERSED, and that judgment be entered in accordance with the
fourth sentence of 42 U.S.C. 8§ 405REM ANDING the case for further proceedingansistent
with this memorandum and order.

IT ISSO ORDERED.

Siee P e

ERIC F. MELGREN
WNITED STATESDISTRICT JUDGE
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